FILED

ENVIRONMENTAL PROTECTION AGENCY 971"
REGION 6 ‘
DALLAS, TEXAS

IN THE MATTER OF:

Reddy Ice Corp., CONSENT AGREEMENT AND FINAL
ORDER
Respondent EPA DOCKET NO. CAA-06-2017-3336

El Paso, Texas

CONSENT AGREEMENT AND FINAL ORDER

The Director, Compliance Assurance and Enforcement Division, United States
Environmental Protection Agency, Region 6 (EPA or Complainant), and Reddy Ice Corp.,
located in El Paso, Texas (Respondent), in the above referenced action, have agreed to
simultaneously commence and resolve this matter, through issuance of this Consent Agreement
and Final Order (CAFO).

I. PRELIMINARY STATEMENT

1. This proceeding for the éssessment of civil penalties pursuant to Section 113(d) of
the Clean Air Act, as amended (CAA), 42 U.S.C. § 7413(d), is simultancously commenced and
concluded by the issuance of this CAFO pursuant to 40 C.F.R. §§ 22.13(b), 22.18(b)(2),
22.18(b)(3), and 22.34.

2. This CAFO serves as notice pursuant to CAA § 113(d)(2)(A), 42 US.C. §
7413(d)(2)(A).

3. For purposes of this proceeding, Respondent admits the jurisdictional allegations of
this CAFO; however, Respondent neither admits nor denies the specific factual allegations

contained i this CAFO.
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4. Respondent waives any right to contest the allegations i the CAFO and #s right to
appeal the Final Order sct forth herein, and waives alf defenses which have been raised or could
have been raised to the claims set forth i the CAFO.

5. Respondent does not waive any rights or defenses which have been raised or could
be raised m any state law procceding. This CAFO may not be used in any Federal or state
proceeding except proceedings by [PA. to enforce this CAFO.

6. Compliance with all the terms and conditions of this CAFO shali only resolve
Respondent’s liability for Federal civil monetary penalties for the violations and facts alleged in
the CAFO.

7. Respondent consents to the ssuance of this CAFQ, and consents 1o the assessment
and payment of the stated Federal civil monetary penalty in the amount and by the nwthod set
out in this CAFO.

8. Respondent shall not assert, and may not maintain, any defense or claim based upon
the principkes of waiver, res judicata, collateral estoppel, issue preclusion, or clam-splitting for
violations not alleged in this CAFQO.

9. Nothing in this CAFO shall be construed to prevent or limit EPA's civil, injunctive,
and criminal authoritics, or that of other Federal, state, or local apencics or departments (0 obtain
penalties or imjunctive relief under Federal, state, or local laws or regulations.

10. Respondent represents that the undersigred representative is fully authorized by the
Party whom he or she represents to enter into the terms and conditions of this CAFO, to execute
this CAFOQ, and to legaily bind the Respondent to the terms and conditions of this CAFO.

11. Respondent agrees that the provisions of this CAFO shall be binding on its oflicers,

directors, employees, agents, servants, authorized representatives, successors, and assigns.
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IL STATUTORY AND REGULATORY BACKGROUND

12. Section 112{r)(1) of the CAA, 42 U.S.C. § 7412(r)1), provides that the objeciive of
the regulations and programs authorized under Section 112(r) shali be to prevent the accidental
release of regulated substances or other extremely hazardous substances and to minimize the
consequences of any such releasc that does occur.

13. Pursuant to section FI2(1)1) of the CAA, 42 J.S.C. § 7412(r)(1), an
owner/operator of a stationary sowrce producing, processing, handling or storing substances
listed pursuant to section I2(:)3) of the CAA, 42 U.S.C. § 7412(x)(3), or any other extremely
hazardous substance, has a general duly to: (1) identfy hazards which may result from
accidental releases of such substances using appropriatc hazard assessmenl techriques; (2)
design and maintain a safe facility, taking such steps as are necessary to prevent releases; and (3)
minimize the consequences of accidental releases that do oceur.

14. Anhydrous ammonia is an “extreniely hazardous substance” listed in 40 CFR §
68.130.

15. Respondent is a “person’ as that term is defined by section 302(c) of the CAA, 42
U.S.C. § 7602(c).

16. Respondent is the “owner or operator” as those terms are defined by section
112(aX9) of the CAA, 42 U.5.C. § 7412(a)9), of a smtionary source.

17. The facility is a “stationary source” as that term is defined by section 1124 }ZXC)
of the CAA, 42 U.8.C. § 7412(t)(2XC).

18. “Stationary source” is defined in Section {[2(r)(2)(C) of the CAA and
40 C.¥.R. § 68.3 as any buildings, structwes, equipment, mstallations or substance cmitling

stationary activitics which belong to the same industrial group, which are Iocated on one or more
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contipuous properties, which are under the contro] of the same person {or persons under common
control), and from which an accidental rekase may occur.

111, FINDINGS OF FACT AND CONCLUSIONS OF LAW

19. Respondent is a corporation authorized to conduct business m the state of Texas.

20. Respondent owns and operates a facility located at 1621 Texas Ave., Ei Paso, Texas
(“the facility™).

21. The facility produces, processes, handles, and/or stores a regulated extremely
hazardous substance, aphydrous ammonia.

22. The facility uses anhydrous ammonia i a closed-circuit refrigeration system to
produce and store ice. Though the ice maker process runs continually, employees are not
normally present al the facility outside of business hours.

23.0n March 15, 2016, at 22:53, the City of El Paso Fire Department was notified of a
potential release at the faciity. Fie fighters who responded to the facility belicved there had
been an anhydrous ammonia release and confirmed that ammonia was in the air by using
atmospheric monitoring,

24.The Fire Department notified Respondent’s operations manager of the releasc from
the facility. Respondent’s employees came to the facility and worked with the Fire Department
to stop the release. Folowing Fire Department protocol, fire fighters donned HAZMAT suits fo
enter the Facility and shut down the compressor. Fire fighters remained on site monitoring the air
until 05:57 on March 16.

25. Following a root cause analysis, Respondent determined that a housing seal on a
reciprocating compressor had fafled, allowing the release. Respondent caleulated arelease of 51

pounds of anhydrous ammonia over 196 minutes,
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26. Folowing #s analysis, Respondent replaced the faulty compressor and
implemented additiona] improvemenis {o the process and increased inspection regularity.

27. By failing to identify or prevent the warped seal and then allowing the process to
run interrupted as it released anhydrous ammmonia, Respondent violated the requirement of CAA
§ 113(x)(1) for owners and operators of stationary sowrces to design and maintain a safe faciltty,
taking such steps as are necessary to prevent releases.

IV. CIVIL PENALTY AND TERMS OF SETTLEMENT

28. Under Sections §§ 113(a)(3) and T13(d)}(1XB) of the CAA, 42 11.8.C. §§ 7413(a)(3)
& 7413(d)(1)B), whenever the Administrator finds that any person has viclted or is viohting a
requirement of the CAA mehiding, but not mited to, a requirement or prohibition of any rule
promulpated under the CAA, other than thosc requirements specificd in Sections 113{){1),
113{a)(2) or 113(d)}(1}(A) of the CAA, 42 U.S.C. § 7413(a)(1), 7413(a)2), or 7413(d}{1}A), the
Administrator may ssue an order assessing a civil administrative penalty.

29. Section 113(d)(1) of CAA, 42 U.S.C. § 7413(d)(1), authorizes the Administrator fo
assess a penally up to $44,539 or cach violation of any requrement of Section 112(r) of CAA,
42 1).8.C. § 7412(r).1

30. Upon consideration of the entire record herein and upon consideration of the size of
the business, the economic impact of the penalty on the business, the violator’s full comphance
history and good faith efforts to comply, the duration of the violation, paymenl by the violator of

penalties previously assessed for the same viokation, the cconomic benefit of nonconpliance, the

1 The maximum penalty under Section §[3(d)(1) of CAA, 42 U.S.C. § 7413(d)}(1) was increased
by the Federal Civil Penalties Inflation Adjustment Aci Improvements Act (2015), 28 CT.R. §
85, to up to $44,539 per day for violations occurring afler November 2, 2015,
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seriousness of the violation, specific facts and equities, litigation risks, and other factors as
justice may require, the parties agree that $40,000 is an appropriate penalty lo resolve this paller.

31. Respondent shall pay the assessed penafty within thirty (30) days of the effective
date of this CAFO. Respondent shall pay the assessed civil penalty by cextificd check, cashier’s
check, or wire transfer, made payable to “Treasurer, Un#ed States of America, EPA — Region 6.7
Payment shall be remitted in one of four ways: regular U.S. Postal Service mail (incluiding
certified mail); overnight mail; wire transfer; or U.S. Postal Service express mait - the check
should be remitted to:

U.S. Environmental Protection Agency
Tines and Penalties

Cincinnati [inance Cenler

PO Box 979077

St. Touis, MO 63197-9000

For overnight mait (non-U.S. Postal Service, e.g FedEx), the check(s) should be remitted to:

U.S. Bank

Government Lockbox 979077
U.S. EPA Fines & Penaltics
1005 Convention Plaza
SL-MO-C2-GL

St. Louis, MO 63101

Conlact; Natalie Pearson
314-418-4087

For wire fransfer, the payment should be remitted to:

Federal Reserve Bank of New Yok
ABA: 021030004

Account Number: 68010727
SWIFT address: FRNYUS33

33 Liberty Street

New York, NY 10045

Field Tag 4200 of the Fedwire message should read:
“D 68010727 Environmental Protection Agency”
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For Automated Clearinghouse (also known as REX or remitfance  express):

LS. ‘Treasury REX / Cashlink ACH Receiver

ABA: 051036706

Account Number: 310006, Enviconmental Protection Agency
CTX Fommat Transaction Code 22 — checkmyg

Physical location of L1.S. Treasury facility:

5700 Rivertech Court

Riverdale, M3} 20737

Contact — Jesse White (301) 887-6548

For On Linc Payment:

PLEASE
NOTE:

WWW.PAY.GOV
Enter sfe 1.1 m scarch ficid
Open form and complete required fields.

The docket number CAA 06-2017-3336 shall be clearly typed on the check to
ensure proper credit. The payment shall also be accompamed by a transmittal
letter and shall reference Respondent’s name and address, the casc name, and
docket number of the administrative complaint and CAFO. Respondent’s
adherence to this request will ensure proper eredit is given when penaliics arc
received for the Region. Respondent shall also send a sinultaneous notice of
such payment, mchiding a copy ol the money order, or check, and the transmittal
ketter 1o the following:

Bridget Weir

Enforcement Odficer (61N-AS)

Compliance Assurance and Enforcement Division
U.S. FPA, Region 6

1445 Ross Avenue Suite 1200

Dallas, Texas 75202-2733;

Lorena Vaughn

Region 6 Hearing Clerk (6RC-D)
UL.S. FPA Region 6

1445 Ross Avenue, Suite 1200
Dallas, TX 75202-2733

32. Respondent agrees not to clamn, or attempt to claim, a federal income lax deduction

or credit covering all or any part of the civil penalty paid to the United States ‘Freasurer.

33. Pursuant to 31 U.S.C. § 3717 and 40 C.FR. § [3.11], unless otherwise prohbited by
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law, PA will assess interest and late payment penalties on outstanding debts owed to the Uniled
States and a charge to cover the costs of processmg and bandling a delinquent claim.  Interest on
the civil penalty assessed in this CAFO will begin to accrue thity (30) days after the cfftetive
dafe of the CAFO and will be recovered by EPA on any amount of the civil penalty that is not
paid by the respective due date. Inferest will be assessed at the rate of the United  States Treaswury
tax and loan rate in acecrdance with 40 C.E.R. § 13.11(a). Morcover, the costs of the Agency’s
administrative handling of overdue debts will be charged and assessed monthly throughout the
period the debt is overdue. See 40 C.K.R. § 13.11(b).

34. EPA will also assess a fiteen dollar ($15.00) administrative handling charge for
admmistrative costs on unpaid penalties for the first thaty (30) day period afier the payment is
due and an additiona] fifteen doliars ($15.00) for cach subsequent thirly (30) day period that the
penally remams wnpaid. In addition, a penalty charge of up to six percent per year will be
assessed monthly on any portion of the debt which remains delinguent more than ninety (90)
days. See40 C.F.R. § 13.11{c). Should a penalty charge on the debt be required, it shall accrue
fom the first day payment is delmquent. See 31 C.E.R. § 901.9(d). Other penaliies for failure to
make a payment may also apply.

35. Pursuant to CAA § 113¢d)(5), 42 US.C. § 7413(d)(5), any person who fails to pay
on a timely basis, a civil penakty ordered or assessed under this scction shall be required fo pay,
1 addition to such penally and mterest, the United States enforcement expenses, ncluding but
not lmited o, attorey’s fes and costs neurred by the United States for collection proceedings,
and a quarterly nonpayment penalty for cach quarter during which such failure (o pay persists.
Such nonpayment penalty shall be ten (10) percent of the aggregate amount of such person’s

outstanding penaltics and nonpayment penaltics accrned as of the beginning of cach quarter.
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36. This CATFO shall not relieve the Respondent of iis obligation to comply with all
applicable provisions of federal, state or local law, nor shall it be construed to be a ruling on, or
determmation of, any issue related to any Rderal, state or Jocal permit, nor shalt it be construcd
to constitute EPA approval of any equipment or fechnology installed by the Respondent in
connection with any additional settlenent terms undertaken pursuant fo this CATO. Nothing in
this CATO shall be construed io prohibit or prevent the federal, state, or local government fom
developing, implementing, and esforcmg more stringent standards through rulemaking, the
permit process, or as otherwise authorized or required.

37. this document constiites a “Final Order™ as that term is defimed in the CAA
Penalty Policy for the purpose of demonstrating a history of “prior such violations.”

Y. RETENTION OF ENFORCEMENT RIGHTS

38. EPA does not waive any rights or remedies available to BPA for any violations by
the Respondent of Federal or statc laws, regulations, statutes, or permitting programs.

39. Nothing in this CAFO shall relieve Respondent ofthe duty to comply with all
applicable provisions of the CAA.

40. Nothing m this CAFO shalt limit the power and authority of EP'A or the United
States to lake, diecet, or order alf actions to protect public health, welfare, or the environment, or
prevent, abate, or minimize an actual or thecatencd release of hazardous substances, pollutants,
contaninants, or regulated or other extremely hazardous substances at, on, or fom the
Respondent’s facility.  Furthermore, nothing in this CAFO shall be construed to prevent or imit

41.GPA’s civil, mjunctlive, or criminal authoritics, or that of other Federal, state, or
local agencics or departments to obtain penalties or injunctive relief under other Federal, state, or

local laws, regulations, or subparts thercoll
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V1. COSTS

42. Each party shall bear its own costs and attorney’s fees.

FOR RESPONDENT:

Date: 3 ja‘ /.;lm}

FOR COMPLAINANT:

Date: ‘2){.\6{ (?,

Cheryl T. Seager

Director

Compliance Assurance and
Enforcement Division

U.S. EPA Region 6

10
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FINAL ORDER

Pursuant to CAA § 113(d), 42 U.S.C. § 7413(d), and the Consolidated Rules of Practice
Governing the Administrative Assessment of Civil Penalties, 40 C.F.R. Part 22, the foregoing
Consent Agreement is hereby ratified. This Final Order shall not in any case affect the right of
EPA or the United States to pursue appropriate injunctive or other equitable relief or criminal
sanctions for any violations of law. This Final Order shall resolve only those causes of action
alleged in this CAFO. Nothing in this Final Order shall be construed to waive, extinguish, or
otherwise aflect Respondent’s (or its officers, agents, servants, employees, successors, or
assigns) obligation to comply with all applicable federal, state, and local statutes and regulations,
including the regulations that were the subject of this action, The Respondent is ordered to
comply with the terms of settlement as set forth in the Consent Agreement, including the
assessment of civil penalties. In accordance with 40 C.F.R. Part 22.31(b), this Final Order shall

become effective upon filing with the Regional Hearing Clerk.

vt 3.8-4 %%

Thomas Rucki
Regional Judicial Officer
U.S. EPA, Region 6

11
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CERTIFICATE OF SERVICE

I hereby certify that on the Q‘U/\' day of %\f C,.\A, , 2017, the original and one

copy of the foregong Consent Agreement and Final Order was hand delivered (o the Regional
Hearimg Clerk, 11.S. EPA - Region 6, 1445 Ross Avenue, Suite 1200, Dallas, Texas 75202-2733,
and a true and correct copy was delivered to the following mdwvidual(s) by the method indicated
below:

CERTIFIED MATT - RETURN RECEIPT REQUESTED and ELECTRONIC COPY

Johnathan . Judy

Risk Compliance Manager
PO Box 2217

610 Pleasant Valley Rd.
Harrisonburg, VA 22801

Ken Fernandez

Attomey for Respondent
Reddy Icc Holdings, Inc.
5720 L.B] Freeway; Suite 200
Dallas, TX 75240

U.S. EPA Region 6, Dallas, Texas




