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IN THE MATTER OF: 

Flexabar Corporation 
and 
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ANSWER TO ADMINISTRATIVE COMPLAINT 
AND REQUEST FOR ADMINISTRATIVE HEARING 

TO THE REGIONAL HEARING CLERK: 

NOW COME Respondents, Flexabar Corporation ("Flexabar") and Flexdel Corporation 

("Flexdel"), (collectively, "Respondents"), through their undersigned legal representative, and state 

as follows for their Answer to the Administrative Complaint issued by the United States 

Environmental Protection Agency ("EPA") Region II, and their Request for an Administrative 

Hearing, and respectfully allege and pray as follows: 

1. Admitted. 

2. Denied. Respondents lack knowledge sufficient to form a beliefas to the truth ofthe 

averments as to whether or not the Complainant has been duly delegated authority to institute this 

action, and therefore this averment is deemed denied. By way of further answer, the averments 

contained in Paragraph 2 of the Administrative Complaint constitute conclusions of law to which 

no response is required. 

3. Admitted in part and denied in part. Flexabar and Flexdel are Respondents, and are 

both incorporated in New Jersey. It is expressly denied that Flexdel is a subsidiary of Flexabar; 

however, respondents further aver that Flexabar and Flexdel are related companies. 



5. Admitted. Respondents admit that Flexabar maintains an establishment, as defined 

in Section 2(dd) ofFIFRA, at the stated Lakewood, New Jersey address. 

6. Admitted. Respondents admit that Flexabar has properly registered its establishment 

("the Lakewood facility") with EPA in compliance with FIFRA, and received EstablishmentNumber 

009339-NJ-001 as its establishment number for that facility. 

7. Admitted. 

8. Admitted. 

9. Admitted. 

10. The avennents contained in Paragraph 10 ofthe Administrative Complaint constitute 

conclusions of law to which no response is required. 

11. The avennents contained in Paragraph 11 ofthe Administrative Complaint constitute 

conclusions of law to which no response is required. 

12. The avennents contained in Paragraph 12 ofthe Administrative Complaint constitute 

conclusions of law to which no response is required. 

13. The avennents contained in Paragraph 13 ofthe Administrative Complaint constitute 

conclusions of law to which no response is required. 

14. Admitted. Respondents admit that, at all times relevant to this Administrative 

Complaint, Bioshie1d was a registered pesticide ofNova Biogenetics. Respondents further aver that 

Bioshield was properly registered with EPA by Nova Biogenetics, as a pesticide under FIFRA, with 

an EPA approved and issued Registered Product number of754-97. 

15. Admitted in part and denied in part. Respondents expressly admit that, and/or by way 

of further answer state that: 

(a) In compliance with 40 C.F.R.§ 152.132, Respondent Flexabar properly filed 

a Notice of Supplemental Distribution ofa Registered Product (EPA Fonn #8750-5) ("Notice") to 
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distribute Bioshield under its own label. 

(b) Flexabar requested authority to distribute "Aquagard II Solvent Base Fortified 

with Bioshield (provides an invisible barrier to inhibit the growth of algae)." (A true and correct 

copy ofthe Notice ofSupplemental Distribution ofa Registered Product is attached hereto as Exhibit 

1 and incorporated by reference as though set forth herein). 

(c) The Notice properly identified "Flexabar Corporation," and the Lakewood 

facility, as the "Distributor." 

(d) The Notice properly identified the name of the Registered Product to be 

distributed ("Bioshield"). 

(e) The Notice properly identified the existing EPA Registration Number for the 

Product to be distributed ("754-97-6 NJOI "). 

(f) The Notice properly identified the name ofthe existing Distributor Company 

Number approved by EPA for Nova Biogenetics (" 754-97"). 

Respondent denies the averment that such Notice was filed on August 28,2003, and by way 

of further answer, avers that such Notice was filed on July 2,2003. 

16. Admitted. It is expressly admitted that in response to the Notice, EPA assigned 

Flexabar supplemental distributor number 754-97-6-9339 to distribute Bioshield. By way offurther 

answer, on August 8, 2003, EPA advised Flexabar that it had approved the Notice of Supplemental 

Distribution ofa Registered Product, legally authorizing Flexabar to distribute "Aquagard II Solvent 

Base Fortified with Bioshield (provides an invisible barrier to inhibit the growth ofalgae)" under the 

above-referenced number [which combined Nova Biogenetics' Distributor Company Number (754­

97) with Flexabar's EPA Establishment Number (9339). This approval was communicated to 

Flexabar by Barbara Purcell, of EPA's Front End Processing Staff, Information Services Branch, 

Program Management and Support Division. (See Flexabar's August 8, 2003 letter to Barbara 

Purcell, from Hamdi Latif, Flexabar's Technical Director, with handwritten notes, a true and correct 

copy of which is attached hereto as Exhibit 2 and incorporated by reference as though set forth 
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herein). 

17. Denied. Respondents lack knowledge sufficient to form a beliefas to the truth ofthe 

averments as to whether or not the March 2006 inspection was conducted, and therefore the 

averments in paragraph 17 are deemed denied. 

18. Respondents lack knowledge sufficient to form a belief as to the truth of the 

averments as to the facts averred in paragraph 18, and therefore the averments in paragraph 18 are 

deemed denied. 

19. Respondents lack knowledge sufficient to form a belief as to the truth of the 

averments as to the facts averred in paragraph 19, and therefore the averments in paragraph 19 are 

deemed denied. By way of further answer, Flexdel did prepare a label or labels in English and 

French, which was or were intended for use in Canada, for Aquagard II spray paint "fortified with 

Bioshield." 

20. Denied. Respondents lack knowledge sufficient to form a beliefas to the truth ofthe 

averments as to the facts averred in paragraph 20, and therefore the averments in paragraph 20 are 

deemed denied. 

21. Denied. The averments contained in Paragraph 21 ofthe Administrative Complaint 

constitute conclusions of law to which no response is required. 

22. Admitted in part and denied in part. Respondents lack knowledge sufficient to form 

a belief as to the truth of the averments as to the facts averred in paragraph 22 concerning sales of 

the particular product to Lockwood, and therefore the averments in paragraph 22 are deemed denied. 

By way of further answer, Flexdel admits that it sold product to distributors bearing the Aquagard 

II label, stating that it was "Fortified with Bioshield." 

23. Admitted in part and denied in part. Respondents admit that an EPA inspector 

conducted the April 2006 inspection. By way of further answer, Respondents lack knowledge 

sufficient to form a belief as to the truth of the averments as to the extent of the inspector's 

authorization, so that such averments are deemed denied. 
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24. Admitted. 

25. Admitted. 

26. Denied. The averments contained in Paragraph 26 ofthe Administrative Complaint 

constitute conclusions of law to which no response is required. 

27. Admitted. 

28. Admitted. 

29. Admitted. 

COUNTS 1-6 

30. Denied. The averments contained in Paragraph 30 ofthe Administrative Complaint 

constitute conclusions of law to which no response is required. The statute speaks for itself. 

31. Denied. The averments contained in Paragraph 31 ofthe Administrative Complaint 

constitute conclusions of law to which no response is required. The statute speaks for itself. 

32. Denied. The averments contained in Paragraph 32 ofthe Administrative Complaint 

constitute conclusions of law to which no response is required. The statute speaks for itself. 

33. Denied. The averments contained in Paragraph 33 ofthe Administrative Complaint 

constitute conclusions of law to which no response is required. The statute speaks for itself. 

34. Denied. The averments contained in Paragraph 34 ofthe Administrative Complaint 

constitute conclusions of law to which no response is required. The statute speaks for itself. 

35. Admitted in part and denied in part. The averments contained in Paragraph 35 ofthe 

Administrative Complaint constitute conclusions of law to which no response is required. By way 

of further answer, the label of the Aquagard II pesticide product collected during the March 2006 

inspection of Lockwood Boat Works, Inc. was not prepared for or intended for sale or distribution 

within the United States, and this use of this label on a product which may have been sold or 

distributed to Lockwood appears to have been the result ofan error in using this label for a product 

sold or distributed within the United States. However, the label did contain a statement of 

ingredients and their chemical abstract numbers, and stated them in order oftheir concentration, but 
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did not contain their percentages within that formulation. 

36. Admitted in part and denied in part. The label of the Aquagard II pesticide product 

collected during the March 2006 inspection ofLockwood Boat Works, Inc. bears the establishment 

registration number of the establishment that produced it. However, due to confusion over the 

information which Respondents received from EPA, this establishment registration number is not 

correct, despite Respondents' good faith efforts to state such an establishment registration number. 

The establishment registration number on the label inadvertently combines Flexabar's EPA-issued 

establishment registration number with Flexdel' s EPA-issued supplemental distributor number for 

the product. 

37. Admitted. Respondents admit that the label properly identifies Flexdel, which was 

the EPA-approved supplemental distributor for this product. The label further provides the address 

and telephone number at which to contact Flexdel about this product. 

38. Denied. The averments contained in Paragraph 38 ofthe Administrative Complaint 

constitute conclusions of law to which no response is required. 

39. Admitted in part and denied in part. The averments contained in Paragraph 39 ofthe 

Administrative Complaint constitute conclusions oflaw to which no response is required. By way 

of further answer, the label of the Aquagard II pesticide product collected during the April 2006 

inspection of Flexabar was prepared for and intended for sale and distribution within the United 

States. This label did contain a statement of ingredients, and their chemical abstract numbers, and 

stated them in order of their concentration, but did not contain their percentages within that 

formulation. 

40. Admitted in part and denied in part. The label of the Aquagard II pesticide product 

collected during the April 2006 inspection of the Lakewood facility bears the establishment 

registration number of the establishment that produced it. However, due to confusion over the 

information which Respondents received from EPA, this establishment registration number is not 

correct, despite Respondents' good faith efforts to state such an establishment registration number. 
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The establishment registration number on the label inadvertently combines Flexabar's EPA-issued 

establishment registration number with Flexdel's EPA-issued supplemental distributor number for 

the product, and as discussed in Respondents' answer to paragraph 41 below, contains a further 

clerical error which erroneously references that portion of the supplemental distributor number as 

"754-97-8" rather than "754-97-6". 

41. Admitted. By way of further answer, see Respondent's answer to paragraph 40, 

above. 

42. Admitted. Respondents admit that the label properly identifies Flexdel, which was 

the EPA-approved supplemental distributor for this product. The label further provides the address 

and telephone number at which to contact Flexdel about this product. 

43. Denied. The averments contained in Paragraph 43 of the Administrative Complaint 

constitute conclusions of law to which no response is required. 

44. Denied. The averments contained in Paragraph 44 ofthe Administrative Complaint 

constitute conclusions of law to which no response is required. 

AFFIRMATIVE DEFENSES 

45. Section 61 ofFIFRA authorizes the Administrator of EPA to issuing a warning In 

lieu of imposing a civil penalty where the violation occurred despite the exercise of due care, and 

did not cause significant harm to health or the environment. ("Whenever the Administrator finds 

that the violation occurred despite the exercise of due care or did not cause significant harm 

to health or the environment, the Administrator may issue a warning in lieu of a penalty." 7 

U.S.c. §136l). (Emphasis added). The penalty imposed on Respondent violates FIFRA, and is 

arbitrary and capricious, because the circumstances of this case warrant issuing such a warning in 

lieu of imposition of any penalty at all, much less the maximum available statutory penalty. See, 

~, In the Matter ofAqua Clear Industries, Inc., Docket No. I.F.&R.-11-534-C (1996) (citing Section 

1361(a)(4), and holding "Because neither the gravity ofthe potential for harm nor the gravity ofthe 

misconduct appears to be significant, Complainant will be ordered to explain why the circumstances 
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herein warrant a penalty rather than simply a warning." Id., at *2). 

46. Respondents acted in good faith, and lacked any intent to violate the law. 

Respondents reasonably believed that the product was properly labeled in compliance with FIFRA, 

and was not misbranded. The penalty assessed, which represents the maximum statutory penalty 

available, is arbitrary and capricious because it fails to take into consideration or give adequate 

weight to, reasonable, good faith efforts to comply with the law which include, but are not limited 

to: 

(a) Flexabar's proper registration with EPA of its Lakewood facility, in 

compliance with FIFRA, as Establishment Number 009339-NJ-00l; 

(b) Flexabar's submission to EPA, prior to the distribution of such product of a 

Notice of Supplemental Distribution of a Registered Product, requesting authority to distribute 

"Aquagard II Solvent Base Fortified with Bioshield (provides an invisible barrier to inhibit the 

growth of algae)"; 

(c) Flexabar and Flexdel' s prompt discontinuance offurther sales of"Aquagard 

II Solvent Base Fortified with Bioshield," in 2006, after they became aware ofEPA' s concerns about 

labeling. 

47. Respondents' good faith actions set forth in paragraph 46, above, represent 

"substantial compliance" with the purposes and requirements ofFIFRA, 7 U.S.C. § 135, et seq., such 

that Complainant's claims are barred by the doctrine of substantial compliance. 

48. The penalty assessed fails to take into consideration that EPA had advised Flexabar 

that it had approved the Notice of Supplemental Distribution of a Registered Product, thus legally 

authorizing Flexabar to distribute "Aquagard II Solvent Base Fortified with Bioshield (provides an 

invisible barrier to inhibit the growth of algae)" under supplemental distributor number 754-97-6­

9339, and therefore it is arbitrary and capricious. 

49. Respondents qualify as a "small business" under section 4(i)(4)(D)(iii) and 4(i)(E)(ii) 

ofFIFRA, 7 U.S.C. §§ 134(i)(4)(D)(iii) and (i)(E)(ii), since they have fewer than 150 employees and 
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less than $40 million in annual sales, and under EPA's "Small Business Compliance Policy," FRL­

6576-4, effective May 11,2000, since it employs fewer than 100 individuals. Under Section (E)(2) 

of the "Small Business Compliance Policy," "if a small business has otherwise made a good 

faith effort to comply, EPA has discretion, pursuant to applicable enforcement response or 

penalty policies, to waive or reduce civil penalties." (Emphasis added). The proposed penalty is 

unreasonable, arbitrary and capricious because it fails to take into consideration Respondents' status 

as a small business by either waiving or reducing the penalty imposed. 

50. EPA's "Small Business Compliance Policy," FRL-6576-4, effective May 11,2000, 

also directs that civil penalties should be waived or reduced for small businesses who "make good 

faith efforts to correct violations." ("EPA will waive or reduce the gravity component of civil 

penalties whenever a small business makes a good faith effort to comply with environmental 

regulations by ... expeditiously correcting the violation within the proper time frame.") 

(Emphasis added). Respondent took corrective action by promptly discontinuing sales ofthe product 

containing Bioshield after becoming aware of EPA's concerns about the labeling of this product. 

Complainant's failure to waive or reduce the proposed penalty is inconsistent with the Small 

Business Compliance Policy, and is unreasonable, arbitrary and capricious because fails to take this 

corrective action into consideration or give it adequate weight. 

51. The proposed penalty fails to take into consideration Respondents' status as a small 

business, their ability to pay the proposed penalty, and the undue hardship that such a penalty would 

impose and thus is unreasonable, arbitrary and capricious. 

52. The amount ofthe proposed penalty has not been reduced, pursuantto the "Final EPA 

Supplemental Environmental Projects Policy" ofMay 1998 (63 FR 24796, June 5, 1998), to take into 

consideration Respondents' willingness to implement a Supplemental Environmental Project (SEP) 

under a Settlement With Conditions (SWC). 

53. Complainant's claims are barred by principles of equitable estoppel, because of 

Respondents' reasonable and detrimental reliance on information from EPA, including: 
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(a) EPA's August 8, 2003 advice to Flexabar that it had approved the Notice of 

Supplemental Distribution of a Registered Product, thus legally authorizing Flexabar to distribute 

"Aquagard II Solvent Base Fortified with Bioshield (provides an invisible barrier to inhibit the 

growth of algae)" under supplemental distributor number 754-97-6-9339; 

(b) EPA's instructions on its Form #8750-5 ("Notice of Supplemental 

Distribution of a Registered Product"), which Flexabar submitted to EPA to request authorization 

to distribute "Aquagard II Solvent Base Fortified with Bioshield (provides an invisible barrier to 

inhibit the growth of algae)." This form states: "Note: Do not submit distributor product labels." 

These instructions impeded Respondents from obtaining prompt review of labeling for the product 

which might have identified any deficiencies in the labels prior to sale or distribution ofthe product. 

54. Complainant's claims and the assessed penalty, which represents the maximum 

statutory penalty available, are arbitrary, capricious, and not otherwise in accordance with law. 

55. Complainant's claims are arbitrary, capricious, and not otherwise in accordance with 

law, because the assessed penalty, which represents the maximum statutory penalty available, is 

manifestly excessive under the totality ofthe circumstances. See,~, James C. Lin and Lin Cubing, 

Inc., FIFRA Appeal No. 94-2 (assessed penalties reduced from $5000 per count to $1000 per count). 

56. The proposed penalty, which represents the maximum statutory penalty available, 

is unreasonable, arbitrary and capricious in light of the nature, circumstances, extent, number, and 

gravity of the alleged violations, and in light of Respondents' prior compliance history, degree of 

culpability, and lack ofeconomic benefit or savings accruing to Respondents by virtue ofthe alleged 

violations. 

57. The penalty assessed is arbitrary and capncIOUS because it fails to take into 

consideration or give adequate weight to the fact that any violation of FIFRA by Respondents, was 

at most inadvertent and unintentional, and was not intentional or willful. 

58. The penalty assessed is arbitrary and capricious because it fails to take into 

consideration or give adequate weight to the absence of any history of FIFRA violations by 
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Respondents. 

59. The penalties assessed are arbitrary, capricious, and are unconscionably 

disproportionate to the offenses, since Complainant's evaluation of the "gravity of the violation" 

failed to take into consideration or give adequate weight to facts concerning: 

(a) the "gravity of the hann," including but not limited to, that the alleged 

violations (1) did not contain any substances in quantities that are highly toxic to man, and (2) did 

not result in any actual hann to human health or to the environment; 

(b) the "gravity ofthe misconduct," including but not limited to, that the alleged 

violations did not involve: (1) any false or misleading information, and (2) did not omit any 

directions for use or caution or warning statements. See,~, In the Matter ofAqua Clear Industries, 

Inc.,_(citing Section 1361(a)(4), and holding "Because neither the gravity of the potential for hann 

nor the gravity of the misconduct appears to be significant, Complainant will be ordered to explain 

why the circumstances herein warrant a penalty rather than simply a warning." Id., at *2); See also, 

In the Matter of Sav-Mart, Inc., Docket No. FIFRA-09-0819-C-92-36 (reduction of EPA's civil 

penalty to 25% of the statutory maximum, from 60%, was appropriate where "the severity of 

Respondents' violations is strikingly modest" because there was an "absence of harm to human 

health or the environment." *Id., at 10-11). 

60. The penalty assessed is unreasonable, arbitrary and capricious because it assessed six 

penalties for six violations instead of only two penalties for no more than two violations that arose 

from a single, interrelated set of actions. See EPA's Enforcement Response Policy (at 26), which 

provides that "A single event or action ... which can be considered as two unlawful acts under 

FIFRA (Section 12) cannot result in a civil penalty greater than the statutory limit for one 

offense of FIFRA." (Emphasis added). See also, In the Matter of Sav-Mart, Inc., *Id., at 5-7, 

requiring that violations be independent of each other). Respondents' failure to properly list the 

establishment registration number on more than one label ofproducts sold or distributed on different 

dates must constitute no more than one offense. Respondents' failure to properly list the ingredient 
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statement on more than one label of products sold or distributed on different dates must constitute 

no more than one offense. Therefore, the maximum statutory penalties that should have been 

considered by EPA, before taking all other statutory and equitable factors into account, should have 

been no more than $13,000, for two violations (failing to properly list the establishment registration 

number and failing to properly list the ingredient statement). 

61. The penalty assessed is unreasonable, arbitrary and capricious because it fails to take 

into consideration or give adequate weight to Respondents' cooperation with EPA's inspection of 

the Lakewood facility. Accordingly, the basis for any proposed administrative penalty should be 

adjusted in consideration of this cooperation 

62. The penalty assessed is arbitrary and capricious because it fails to take into 

consideration or give adequate weight to other factors, as required in the interests ofjustice. 

63. The penalty assessed is arbitrary and capricious because it fails to take into 

consideration or give adequate weight to the fact that the label of the Aquagard II pesticide product 

collected during the March 2006 inspection ofLockwood Boat Works, Inc. was not prepared for or 

intended for sale or distribution within the United States, and this use of this label on a product 

which may have been sold or distributed to Lockwood appears to have been the result ofan error in 

using this label for a product sold or distributed within the United States. 

64. The assessed penalty is manifestly excessive, and thus arbitrary and capricious, 

because Respondents no longer manufacture or distribute Aquagard II Solvent product containing 

Bioshield as an ingredient, and have not manufactured or distributed such product since 2006, and 

there is no reasonable basis for believing that any violations will occur in the future. 

65. The penalty assessed is arbitrary, capricious, and represents a patent abuse of 

discretion since it is inconsistent with the magnitude ofother penalties assessed, and/or settlements 

reached, by other Regions of the EPA for similar violations. See,~, Katzson Brothers, Inc. v. 

United States Environmental Protection Agency, 839 F.2d 1396 (loth Cir. 1988) ("...we question 

EPA's judgment in assessing a fine that is only $800 less than the maximum penalty amount. EPA 
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has shown greater temperance in the past (citations omitted)") (Emphasis added). 

66. FIFRA's mandates and the proposed penalties are unreasonable, excessively 

burdensome, and violate Respondents' rights to substantive and procedural due process pursuant to 

the Fifth Amendment of the United States Constitution. 

67. Complainant's claims are barred by principles of elementary fairness. 

68. FIFRA is a strict liability statute that violates Respondents' rights to due process 

pursuant to the Fifth Amendment of the United States Constitution, since any violation of FIFRA 

by Respondents was at most inadvertent and unintentional, and was not intentional or willful. See, 

~, Aero-Master v. EPA, 765 F.2d 746, 747 (8th Cir. 1985) (recommending reduction of the 

assessed penalty because the violation was "essentially technical and non-willful"). 

69. Complainant's claims fail to state a cause of action. 

70. Complainant's claims are barred due to a lack ofproper delegation ofadministrative 

authority to the Regional Administrator of the EPA. 

71. Complainant's claims are barred by the doctrine of laches. 

72. Complainant's claims are barred by the statute of limitations. 

73. Complainant's claims are barred by a lack of subject matter jurisdiction. 

74. Complainant's claims and the assessed penalty violate the Administrative Procedure 

Act, 40 U.S.C. §§22.01 - 22.43, et seq. 

Respondents reserve the right to amend their answer prior to a hearing to assert any additional 

defenses ofwhose applicability they become aware. 

HEARING REQUEST 

Respondents hereby respectfully request an administrative hearing pursuant to the 

Administrative Procedures Act and other applicable laws and regulations, so that they are afforded 

an opportunity to contest the findings alleged in the Administrative Complaint and the 

appropriateness ofthe proposed penalty. Respondents respectfully reserve the right prior to hearing 

to place in issue additional facts which they determine to be relevant or in the interests ofjustice. 
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ALTERNATIVE DISPUTE RESOLUTION REOUEST
 

Respondents hereby respectfully request an opportunity to participate in Alternative Dispute 

Resolution with respect to the findings alleged in the Administrative Complaint and the 

appropriateness of the proposed penalty. 

Respectfully submitted, 

MICHELMAN & BRICKER, P.e. 

~,.j) JJJdL-Dated: September 17, 2008 
DAVID F. MICHELMAN, ESQUIRE 
2207 Chestnut Street 
Philadelphia, PA 19103 

COUNSEL FOR RESPONDENTS 
FLEXABAR CORPORATION AND 
FLEXDEL CORPORAnON 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHING rON, D.C. 20460 

2 8 (003 
OF1=ICI: OF 

PflEVENT10N, PESTIC:OESANO 
rOXIC SUaSTANCe S 

1; 

SUBJECT: Receipt of Notice of Supplemental Registration 

Dear Distributer: 

The Office. of Pesticide Programs has received your Notice of 
Supplemental Registration of Distributor. 

Attached is a. copy of the EPA pinpunched form for your 
records. 

-, 
~ 

B~PU4A 
Front End Processing Staff 
Information services Branch 
Pro~:ram Management and support Division 

-. , 

1 



·~ -- ~.- ~.~. 

'please; lj~.:ad All Instructions Before Completing this Form (Form must be typedl Form Approved. OMB No. 2070.-0044. 

...... United States 

Environmental Pro.:tection Agency 
Offica of Pesticide Programs (7505Cl 

_ Washington, DC 20480 

Notice of Supplemental Distribution of a Registered Pesticide Product 

Instructions 

A.fte: a registrant has obtained final registrafran for the basic product, the registrant may. then supplementaJly
 
dIstribute his/her product. One form must· be s~bmitted for each distributor' product and must be signed by the
 
distributor involved. The basic registration number and the distributor company number must be shown.
 

If a registrant has a potential distri'b~tor who does not have a company number assigned'; she/he should nave the 
distributor apply, on-letterhead stationery, to the Registration Division to have a number. assigned prior to submitting 
this form to the agency. 

'f-

This· Notice of Supplemental Distribution must be submitted b" '" "':~sic registrant. The completed form myst have
 
the concurrence and signature of both the registre:-:t Cind tha aistributbr.
 

EPA Registration Number, of P.loduct Distributor Compeny Number 

754-97-6 NJOt­ '1S~/9 7 
Note: Do not submit distributor product labels 

Name of Registered Product (basic product nBmfl acceptfld by EPAI Distributor Product Name 
BiosrJielct: .. ~ Aquagard II Solve..."1t Base For tified wi th 

Bioshield (provides/creates an invisible 
Nama and A~ress of Distributor (Type; include·ZlP codel barrier to iniribi t the grow-b.'1 o£ aJ.~) 

F1~bar Corporation
 
1969 Rutgers University Blvd
 

a ........
 
~.-Lakewood, N. J. 08701	 .:.•• .. <»... • .. 

II	 ... 0"04 Of} 
Q ,-) 

(~	 0 00 

00000, RtNKi All Conditions Befor. Signing	 Q ij 
o 00000 

... .l -.. 
- ~.....	 e _'?co·a 

1. The diStributor product. must have the same composition as the basic product. .. ••• 
.2. The distribl!JUlrproduct, must be manufactured and packaged by the'same person who manufact~~dpackages 

•	 fl C 00 ' 
the registered basic product.	 ­

3.	 The labeling for the distributor product must bear the same claims as the basic product, provided, however, that 
specific' claims may be deleted if by doing so, no other changes to the label are necessary. 

4. The product must remain ift'the manufacturer's unbroken container. 
5.	 The label must bear th~?A registration number of the basic product, followed by a hyphen and the distributor'S 

company number. 
6.	 Distributor product labels must bear the name and address of the distributor qualified by suct:! terms as "packed 

for..• ", "distributed by... "; or "sold by... " to show that the name is not that at the manufacturer.. ~ 

7.	 All conditions at the basic registration apply equally to distributor products. It is the responsibiijty of the basic 
registrant to see that all distributor labeling is kept· in compliance with requirements placed on the basic produet~ 

Distributor 

.. 
Date­

7-2-03 

Registrant: 

I agrB.,thBt~or nllmsd aiJove mllY di$tribute and sell th.Dlstributar Product spscified aiJove. suiJjfICtto the conditions sptICifilHi'on this
 
Notice'---- -".. .
 

/ 

Date­

,-,. ­
: .....j U·... i..,..'. 7hl1~ 

t aur product under the Distributor Product NBmfl spflcififld above, suiJjflCt to thfl condition$ sqBCififld an this Notics• 

/ 

ePA. Form 8570-6 (Rev. 8·94J Prllyj~ti.ne'are·'absQjet.", 



--------------

..... 
. ~ 1 

.~~~ .', .. DIRECllONS·FORUSE 

Con'ellG de min en ouvre 
APPUCATION:

~; A dean dry sul1ace lree of scale. cOHoslon,dlll, grease. oil. mal~,e fOlll~\Q Of other torel 
10-.0:	 paint when used for either complele coaling or 101 touch-up Inadequate sUlface plep3ra 

remove ell dusl, debris and other surface conlamlnatlQllS thai are generoled by th8 elsaI 

Applloallon: 
P6~ oblsnlr un t~~ultat optimum de celta pelntura, sussl bien pwr une pellllu,e C:linpl~ 

corrosion. de pous51~res, d'hulle. de loollog au autre maU~re diverse Un,:. prepalalkln In 
Insallstalsant. Bien s'asslirer d'erdevsr louie trace de pou5:;1~I~S. d~bris at aulre prcdull~ 

peloMe. 

~ 

MIX: Shake well belore using. 
Mi'lnge: Stan sacousl avant usc:.ge 

PREPARATIOII:
 
Prepare Ihe sUrface lor coaUng by washing wllh high pressure walor Slid scraping, or by
 
proper proleCiUve equfpment to prevent Inhalalion or Ingesllon of the palnl dL:31 generale(
 
hOUri dl)llngllm8 ba'w88o coa's Let primer dry overnight and ...and "ghtly. Closely fol\.::M
 
at the Correct thickness 01 approxlmalely 2 mils. AJlow a mlnhl1um of rour (41 hOlliS dryln{
 
before launching,
 

Prtparallon:
.i:l Prjparer Is surfeGEl a pelndre ~n lavant ewe de l'eC'llI 50US pression el en grClllanl, ou bl~ 

~~{ia ProlBclions adl!=queles pour l!=vlter 1'lnhalaliDn au I'lngaellol1 del> poUSS}lif8S de pGlnlUlI;1 r~ 
~..."~'~:.~.:f~~'.'.':~. c.ouc~es d'Aquagard'181PrlmB( lalssanl2.a 4 heures enlra cheque couche. Lalsser sechl 

~._~.~.~._ ,,''Mrtt~' ~.} avec Ie papler abraslt. Sulvez80igneusemenl ca~ instructions, Ensutle appliquee deul( (2: 

~nR·:'!kf';,:;\~ ;::C::~llve de 2 mil., lels••r s~ch", au minimum quotr. (4) heur.. o,,'ro chaque cou 

;:~: ";' :....~~~..:.?:>'..:.. >.> '. :.:,:., ... , ' New OuttJrlV8 Units: L1gl1l1y sand Ihe faClary finish wllh 80 grit sandpapel, wIpe clean w 
." ,',' ',:,:'-_,!:";'. ''':;;'.; .':_, ,~~",::.\::'. ~.. '. '" :": • ,! " Aquagard UallQlollng 2-4 hours drying Ume bEllweell CiCalS. Let second coal dry o't'6f1llght 

IPIi. pm....t< '0'18lg'··a8) •.... Now Ouldrjve Unllo: Poncer lag~remenlle pelnlure d'uslne aveo du papler eblll." (80 g 
:,i ,<.'..~.~~'; _t: ',~:!"~~_J,.E....~ .-';:~'.. ." .~~ ~. ': deux (2) couches d'Aguagard II en lal~ilIni dcher pendanl 2 it 4 heUIlI:I enlie cheque c( 

t J:~:"',;;::.. : '.-:,;:":,\'_ ..., -;.",,~ t'; ::,::. ", . ~', l~n~ernaln. Allendet 24 ~urea aVi:'nl 16 \ancamenl.IS lriafetlalS '.,; .. , ..... ... Ba.. Aluminum: Make oUre eullace J. dry and free 01 grease, wax, all and ioose pain!. 
~ 1:\ .:U.,.~;f";:"; .,..y,.t . ".:~ •. ~". .' ',.'- '. . bru~hlng. Wipe clean 01 any reeldue, Ihefl ;elpply two (2) coals of Aquagard 181 Prlrller. a 

!Jr1ltFpr~tql J)lpt~on. E~f~~~~nc~~~1y'~~~,~~~s;~0~'~\~~~e~~~~~~~~~~hli~~n apply Iwo (2) coais of A,

ancl:I";, y,. ,;:.. ;." ',.. . Alumln.lum nUl Vous a.su"', que la suriace e.\ shche el Jlb'e deloul gralose, elre, hulle 
iY;':', ~'~'I;,~,:!:;,~·. )~>,:,.~ ;'. :. au la pepler abrasil Jusqu'li oblenlr un ml!=lal bflilani. NeUoyar loul r&sldu, ensulta appllqu~ 

"t../;:,:-./ ':,;\-:::;Ftt~,,··>~j~ '.." sllcher quafre (4) ~aures entre c~aque couchs. Lal&Ser s~cher Jusqu'au lendemaln el pan 
,.:<;.;.;~;;!;, .: ,:. ./.~ ... ... ... . ensulle applique, deux (2) couches d'Aquagerd Ii en Ioissanl s~her 2 11 4 haure. enlre c 
., '.~' .;:;;.J .. I ;-;.' (e. .. seconde couche jusqu'au lend!lf11aln. Attend'" 24 heures avenlle lancemeni!.~.~ "t1!1H,~ff;!, non,., fTeUx. Proilloue\J POlntod Aillmlnllm: P,,,,,louslY palnlad sllilaces In poor condilian (chipping e 

-":",~ ~ · M.. ;·~~.'.':1""._.. ;;;.:1 c....· proceed with lhe be.r~ ~Iurnlnum InstructIons specified above, If Ihe previous antifouling Pi 
'.( ~!~1:'Y'.!-f" '. ,,". papGf, ~lpQ clean a sanding residue ~nd apply at leasllwQ (21 coals of Aquagald It, lr tilt' 
~.'.'#.:A ..:t;.r.Jo.,., Ja Aquegord ilia lesi compallblllly wilh Ihe old pain!. II Aquagard iI Clacks or 11ft, ali, Ihe ole.. 'UX'· .. .. hitS.·.· 
~';' ~",.;" .• :~~~f~-.'l-_';: (: aluminum InslrucUons specified above. If nothing eppears 10 happen ~'han Aquagard 1115 
~.,: ... L·>: ~: ;,,:y' ..:;...... ". :.: ;:.: scrape th~ AquiJ.gard II to $ea If It Is adhering 10 lhe old palnlsall~raclorUy. little adhaslc

;::ir:>:;;'/j ;,,/0:' t·; .;: .. :.~' . gI.ll sandpaper and apply el leasllwa (2) coals 01 Aquegard ii, and allow 10 dry 24 hOllIS 
',",',' ".' . '.1\,: . ~~;,~, :~<>~:.~ ... ', ::\1..,"" ,,:. Alurn\n'uln d61l p.lnt: SIIa 6urlace dl1ja. pelnts e6t en mauvals !Mat (~III~e eVou c\oq 

.",:,~ ,.'.'.' .. , ·~;,:,.:/>ffH~.:?·:;.. ~:t Sulvez alom la procedure cl·dessus. Si Ie trallemenl snllroullng est du lype vinyls, ponce 
.~_(:, j !,':':- ~ ;/) applquer au mains deuX' (2) couches d'Aquegard II. SII'ancienna pelnture ~t Inconnue, 

.. -... , :. " la cornpaUblHl6. Sll'Aquagard II creque ou se d4colle. I'anclenne pelnlure devfa Alre eflle 
?W;;~ cl-dossus. 51 rlen ne sa passe sur la sU/face d'essale ou l'Aquagard " a ~te- appliquil!s, lai 
>;:;~ Ii pour varlftet ia bonne adhllJence sur l'anciennEl pelnhlre Sll'adh~rence esl bonne, pon 
:,{;~ appNquer DU nwln~ deux: (2) couches d'Aquegard II, et lalsser s~cher 24 haures avant Ie 

1 

SPRAY PAINT 
~ _. MJlerlal Safety Data Shul Avallabl 

RISK: Extremely IIDmmDbl9. C0'1lalns ~~·Illne. IIlEllhyl Elih~t Ji:&IQna.., af'll11oluenG Vnpor hannrul 
p'""ssure. 
PRECAUTIONARY MSASURES: Us. In weU v&nlllele<:l Wei. Avok:llrOIof9ed bfltathl"i 01 yap' 

.";11 

FIJt~ ~m~w:v:rC:~~~~~~~\O:I~~: y~~;rr:f,~~n~~ \~~l ~)'~c~CC~~ ~~~~~~Or~Ugl~~ 
ImlTlltdlotely. PEIHTURE EH A.TOM\SEUR USAGE IHDUSTRIEl 

® @ 
Flcha aignaiaUqu8 dlspc.nlb19 

RISQUE; E~flilmsrnen: :nnammablil. CO/lllelll·1el du ~ykina. d'" malh\" sllly/l,slong. <:19 loluene 

S2 
e') :'\~~'~~~R~tr~~XJ~~ ~~uS:~~~an:l un 8SpacU bien iMlIQ Evils Ilnhaialon plOlonQ&e <:las 

Conserver ill obri 'JI' '''lell. US ~OS pQrcer Ie Con!Clnanl. nile Jew nu IQu. nUe conserver 0 des 1(1 
Garder hor. de Ia portee des IInfanls..-­ PREMIERS BOINS: En caB tI tngeS'don, os pBS l<:llfe voml, En ca5 de OonlOcl Il"Iel,; laG YOU5. 01;1 
consuller IfI1medlaiemenl un m&dscln 





EXHIBIT "2"
 



1969 RUTGERS UNIVERSITY BOULEVARD, LAKEWOOD, NJ 08701 
TELEPHONE • 732-901-8500 FAX • 732-901-6504 

r--"~ ,/;\. ~\. '~.';: j S r' '·0 
\ I . / ,.:. \ il'\'; l.-! 

I

I \ \ 
~('"	 ~ 

Date: _--->...t-...:--=-__--=-- _ 

Fax#: 2	 () 'S - 30 ~--7f.o7() 
The following fucsimile transmission consists of ~age(s) including this cover. 
Attention;..	 Barbara Purcell
 

Front End Processing Staff
 
Information Services Branch
 
Program Mgmt and Support Divison
 
US EPA
 

, Per our telephene conversation a few minutes ago: 

We are trying to get a distributor number for our Aquagard product, which contains
 
Bioshield, as stated in our distributor application.
 

Please note that our US EPA number is 9339 and Bioshield's EPA number is 754-97-6. 
So, please let us know what the NEW Distributor Number will be. 

Mtached please find application we received from you yesterday, which has only
 
the Bioshield number handwritten on it. It should be followed by the ,Distributor
 
assigned number.
 

Please let us know as soon as possible and fax it back to us. 

Yours truly, 

~	 ~~ 
Hamdi Latif -('\
 
Techical Director "~
 

MANUFACTUAINGCHEMIs:rs:-PROOU.CTANO:PROCESSiOevB..OPMENT 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 2 

290 Broadway, 25th Floor
 
New York, New York 10007-1866
 

IN THE MATTER OF: Docket No. FIFRA-02-2008-5120 

Flexabar Corporation 
and 
Flexdel Corporation, 

Respondents. 

Proceeding Under the Federal 
Insecticide, Fungicide and 
Rodenticide Act, as amended. 

CERTIFICATE OF SERVICE 

David F. Michelman, Esquire, hereby certifies that he served a true and correct copy of the 

foregoing Respondents', Flexabar Corporation and Flexdel Corporation, Motion for Extension of 

Time to answer the Administrative Complaint via United States Mail, first class, postage prepaid, 

to the following: 

Naomi Shapiro, Esq.
 
Assistant Regional Counsel
 

U.S. Environmental Protection Agency, Region 2
 
290 Broadway, 16th floor
 

New York, NY 10007-1866
 

Helen Ferrara
 
Administrative Law Judge
 
290 Broadway, 17th Floor
 

New York, NY 10007-1866
 

-1­



Regional Hearing Clerk
 
U.S. Environmental Protection Agency, Region 2
 

290 Broadway, 16th floor
 
New York, NY 10007-1866
 

Dated: September 17, 2008 MICHELMAN & BRICKER 

BY:.J:::> J1 JJJdL-­
David F. Michelman, Esquire 
Michelman & Bricker, P.C. 
2207 Chestnut Street 
Philadelphia, PA 19103 
(215) 557-9440 
(215) 557-9450 facsimile 
Counsel for Respondents, Flexabar 
Corporation and Flexdel Corporation 
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