U. 8. ENVIRONMENTAL PROTECTION AGENCY
REGION 7

901 N. 5th STREET 10 JUM -t P 1:03
KANSAS CITY, KANSAS 66101 LR L SROTECTION
BEFORE THE ADMINISTRATOR i
' REGIORAL HEARING CLERK
In the Matter of )
)
KASHFLQ, INC. ) Docket No. TSCA-07-2010-0002
St. Louis, Missouri )
)
Respondent. )
) RESPONSE TO
Proceedings under Section 16(a) of the ) ORDER TO SHOW CAUSE
Toxic Substances Control Act, ) AS TO RESPONDENT'S INTIAL
15 U.S.C. § 2615(a) ) PREHEARING EXCHANGE
)

RESPONDENT'S RESPONSE TO ORDER TO SHOW CAUSE

Comes Now Attorney for Respondent and on behalf of Respondent,
pursuant to Order to Show Good Cause dated May 20, 2010 herein files this
Response pursuant to 40 CFR § 22.5 and 40 CFR § 22.7 on or before May 30, 2010.

1] Counsel for Respondent is undergoing vision problems associated
with re-aftachment of the retina in his right eye for which he has undergone
eye surgery twice in the past two years. The vision in his left eye has aiso
been the subject of recommendation of laser surgery by the Barnes Retina
Institute in St. Louls. The undersigned expresses sincere apologies to Chief

Administrative Law Judge Biro and to the Agency for this occumrence.

2] When Respondent's Attorney received the Prehearing Order of
March 25, 2010 he misread and wrote the date for Respondent's compliance
with the information exchange in his calendar for May 15, 2010, which was a

Saturday and governed his actions accordingly.




3] Good cause shown includes a mistake or conduct that is not
intentionally or recklessly designed to impede the judicial process.

4] By signature below, Respondent's Attorney individually and on
behalf of Respondent states that such Good Cause Shown is the case here and
that his conduct included a mistake that was not intentionally or recklessly
designed to impede the matter at hand. |

5] In support thereof, as set out on Exhibit "A" attached hereto and
incorporated herein, the evidence shows that Respondent mailed ifs Initial
Prehearing Exchange on Monday, May 17, 2010, the next business day.

6} As Further support Respondent's Atorney referenced Rule 6 FRCP
in fhe opening paragraph of Respondent's Initial Pre-Hearing Response which
recites that " When a stated fime expires on a Saturday, Sunday or Federal
holiday, the stated time period shall be extended to include the next business
day”, in harmony with 40 CFR § 22.7 (a) "Computation and extension of time".

7} In compllance with 40 CFR § 22.5 (b) (2) and 40 CFR § 22.7 (c),
Exhibit "A" shows Respondent's Initial Prehearing Exchange was served by first
class, certified mail, return receipt requested to the attention of EPA Chief
Administrative Law Judge, Honorable Susan L. Biro, and to Robert W. Richards,

Esq.. Assistant Regional EPA Counsel on May 17, 2010.
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8] As prevlou'sly stated, good cause shown includes a mistake or
conduct that is not intentionally or recklessly designed to impede the judicial
process when Respondent, pursuant fo its Cerlificate of Service filed its Response
with the Regional Hearing Clerk by postage prepaid First Class Mail.

91 Counsel for Respondent has since obtained clarification as to
procedural filing requirements and is filing this Response, along with a Motion for
Leave to File Respondent's Supplemental First Amended initial Prehearing
Exchange containing a more complete detailed narrative statement as set forth
on Page 3, Paragraph 3 of the Prehearing Order and otherwise pursuant to 40
CFR § 22.1¢.

10] Respondent Consents to such additional fime for Complainant's
Rebuttal Prehearing Exchange as determined just and fair by the Agency and
the Chief Administrative Law Judge.

11] As Further good cause shown, Respondent has raised
substantial defenses in Its Answer and Motions filed herein and requests
fundamental fairness and substantive and procedural due process in order to
present evidence to contest the Complaint and has not intended any disrespect
to the Agency or the Chief Administrative Law Judge or engaged In conduct
other than based upon Respondent's Attorney's circumstances with his eyesight

in complying as of May 17, 2010 under 40 CFR § 22.5(b) (2) and 40 CFR § 22.7(c).




WHEREFORE, based upon the foregoing Response explaining why the
compticnce_ of Respondent with the Prehearing Order occurred as of May, 17,
2010, Respondent Respecftfully Prays in the interests of Justice the Agency and
the Chief Administrative Law Judge Find Good Cause Shown and allow this
matter to proceed on to Prehearing Conference and/or to Hearing, together with

such other and further relief as determined just and proper.

RESPECTFULLY SUBMITTED,
KASHFLO, INC,, A MISSOURI CORPORATION

ROBERT C. WITHINGTON # 31619 MBE #9903 E.D.MO.
ATTORNEY FOR RESPONDANT

7116 OAKLAND AVE

RICHMOND HE!GHTS, MO 63117

314.503.6757 -

314.444.7108 (Fax)

rcw@stllaw.com
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CERTIFICATE OF SERVICE

Comes Now Robert C. Withington, Attorney for Respondent and Cerlifies that on
the 28th Day of May, 2010 This Supplemental First Amended Initial Prehearing
Compliance with Exhibits Was Filed and Served pursuant to 40 CFR § 22.5; 40 CFR
§ 22.7; 40 CFR § 22.16 and 40 CFR § 22.19 by Federal Express Overnight Delivery
And was SERVED UPON:

QRIGINAL

The Honorable Susan L. Biro; Chief Administrative Law Judge, Svite 350
Office of Administrative Law Judges; U.S. Environmental Protection Agency
Mail Code: 1900L; USEPA Headquarters; Ariel Rlos Building;

1200 Pennsylvania Avenue, N.W.; Washington, D.C. 20460

ORIGINAL AND ONE COPY TO:
Sybil Anderson
Headquarters Hearing Clerk; Office of Administrative Law Judges, Suite 350
U. 8. EPA; Mail Code 1900L; USEPA Headquarters; Ariel Rios Building;
1200 Pennsylvania Avenue, N.W.; Washington, D.C. 20460-2001
4
ORIGINAL AND ONE COPY TO:

Regional Hearing Clerk; U.S. Environmental Prolection Agency, Region 7,
901 N. 5th Street Kansas City, Kansas 64101

AND ONE ORGINAL TO:

Robert W. Richards, AHtorney, Office of Regional Counsel, U.S. Environmental
Protection Agency, Region 7, 901 N. 5th Sireet Kansas City, Kansas 66101
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St Louwis, Hissouri
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. 2871440204 -0098
{800)275-8777

08:05:54 PH

ates ﬁeceiﬁgph

Product Sale Unit final
Deseription Qty Price Price
WASHINGTOK DC 20460 $1.56
Zone-5 First-Class
Large Env
4,30 oz,
Expected velivery: Fri 05/21/10
Return Rept {Green Card) $2.30
Cortified $2.80
Label #1 - 700926200006330295664
Sgpooasy
Issue PVI: $6.66
KANSAS CITY KS 66101 $1.56
Zone-3 First-Class
Large Env
4.490 oz,
Expected Dotivery: Thu 05/20/10
Return Rept {Green Card} 2.30
Certifled 2.80
Label #: 70092820000330295671
Issus PVI: $6.66
Totadl: . _ _ $13.32
Paid by:
tash $100.00
Change Due; -$86.68

Order stamps at USPS.com/shop or call
1-800-Stamp24. Go to USPS.com/clicknship
to print shipping labels with postage.
For ather information call 1-800-ASK-USPS.
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Get your mail when and where vou want 1t
vwith a secure Post O0ffice Box. Sign up for

a box online at usps.com/poboxes.
AARAERTATARTRFANER RN Sk dol Sl fr e o e do vk ool el ko v e

Ead et Tt e T S R AN P PP T LT R TR AL L T

Bi11#: 1000203200877
Clark: 15

All sales final on stamps and postage
Refunds for guaranteed services only

Thank you for your business
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HELP US SERVE YOU BETTER
Go to: https://postalexperience,com/Pos

TELL US ABOUT YOUR RECENT
POSTAL EXPERIENCE

YOUR OPINION COUNTS
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