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To THE HONORABLE COURT: 

Pursuant to the request made by Hon. M. Lisa Buschmann, Administrative Law Judge, 

on the Prehearing Order dated February 29, 2012 the Complainant in the above captioned 

matter hereby files Complainant's Initial Prehearing Exchange for the above captioned matter. 

Respectfully submitted in Guaynabo, Puerto Rico, this 26 day of March 2012. 

o:: ;., ccf:!R:~~~ / df" 
Assistant Regional Counsel 
U.S. Environmental Protection Agency, Region 2 
Office of Regional Counsel, Caribbean Team 
City View Plaza II, Suite 7000 
48 Road 165 
Guaynabo, PR 00968-8069 
Phone: (787) 977-5819 
Facsimile: (787) 729-7748 
E-mail address: rodriguez.lourdes@epa.gov 
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A. 1. The names of any witnesses the party intends to call at the hearing, 
identifying each as a fact witness or an expert witness, and a brief narrative 
summary of the expected testimony of each witness, or a statement that no 
witnesses will be called. 

a. Jesse Aviles, ·Environmental Scientist 
Mr. Aviles will testify about the factual and legal aspects of the case, 
among others, he will testify about the RCRA regulations and how 
they apply to Respondent's facility. He will testify as to his 
experience in conducting RCRA compliance inspections, and his 
knowledge in the management of hazardous waste and the standards 
for generators and treatment, storage and disposal facilities, and the 
regulations for management of used oil. He will testify as to the 
Inspections he conducted at Respondent's facility and the findings 
that led to the issuance of the penalty complaint. He will also testify 
with regard to his knowledge and experience in calculating civil 
penalties for violations of the RCRA program and about the specific 
facts and circumstances in this case and how they were considered in 
supporting the calculat.ion of the penalty assessed in the complaint 
(the reasoning behind the calculation of said assessed penalty and 
the appropriateness of the penalty according to the RCRA statutory 
factors and applicable penalty policy). In his testimony, Mr. Aviles is 
expected to discuss and explain the significance of various exhibits 
Complainant intends to offer into evidence, among them the RCRA 
Compliance Evaluation Inspection Reports, the Administrative 
Complaint with the attachments describing the penalty and other 
documents mentioned below that he reviewed as part of calculating 
the proposed penalty in the complaint. 

b. Angel E. Salgado, Environmental Scientist 
Mr. Salgado will testify about the factual and legal aspects of the 
case, among others, he will testify about the RCRA regulations and 
how they apply to Respondent's facility. He will testify as to his 
experience in conducting RCRA compliance inspections, and his 
knowledge in the management of hazardous waste and the standards 
for generators and treatment, storage and disposal facilities, and the 
regulations for management of used oil. He will testify as to the 
February 2, 2010 Inspection he conducted at Respondent's facility 
and the findings that led to the issuance of the penalty complaint. In 
his testimony, Mr. Salgado is expected to discuss and explain the 
significance of various exhibits Complainant intends to offer into 
evidence, among them the February 2, 2010, RCRA Compliance 
Evaluation Inspection Report. 
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c. Rosana Caballer, Environmental Engineer 
Ms. Caballer will testify about the factual and legal aspects of the case, 
among others, she will testify about the RCRA regulations and how they 
apply to Respondent's facility. She will testify as to the March 2, 2011 
Inspection she conducted with Mr. Aviles, at Respondent's facility and 
the findings that led to the issuance of the penalty complaint. In her 
testimony, Ms. Caballer is expected to discuss and explain the 
significance of various exhibits Complainant intends to offer into 
evidence, among them the March 2, 2011, RCRA Compliance Evaluation 
Inspection Report. 

Comp lainant reserves the right, and nothing herein is intended or is to 
be construed to prejudice or waive any such right, to call or not to call any of the 
aforementioned potential witnesses, and to expand or otherwise modify the scope, 
extent and/or areas of the testimony of any of the above-named potential 
witnesses, where appropriate. In addition, Complainant reserves the right to list 
and to call additional potential hearing witnesses, including expert witnesses, to 
answer and/or rebut evidence (testimonial or documentary) listed by Respondent 
in its prehearing exchange or on matters arising as a consequence of such evidence. 

2. Copies of all documents and exhibits intended to be introduced into 
evidence at the hearing. Included among the documents produced shall be a 
curriculum vitae or resume for each identified expert witness, The documents and 
exhibits shall be identified as Complainant's or Respondent's exhibit as 
appropriate, and numbered with Arabic numerals (e.g., CX l or RX 1}. The 
copies may be printed double-sided. 

CX 1 Resource Conservation and Recovery Act (RCRA) Compliance 
Evaluation Inspection Report, of Oil Energy Systems, Inc., dated March 1, 
2011, signed by Jesse Aviles and Angel Salgado, with attachments. 

CX 2 Resource Conservation and Recovery Act (RCRA) Compliance 
Evaluation Inspection Report, of Oil Energy Systems, Inc., dated May 5, 
2011, signed by Jesse Aviles and Rosana Caballer. 

CX 3 In the Matter of Oil Energy System, Inc. Complaint, Compliance Order, 
and Hearing of Opportunity for Hearing, Docket No. RCRA-02-2011-7107 

3. A statement of the city or county in which the party prefers the hearing to 
be held, and an estimate of the time needed to present its direct case. See 
C.F.R .§§ 22.19(d), 22.21(d). Also a statement of whether translation services are 
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necessary for the testimony of any anticipated witness(es), and if so, the language 
to be translated. 

Pursuant to 40 CFR §§ 22.21{d) and 22.19{d), the hearing should be held in the 
county where the Respondent conducts business which the hearing concerns, in the 
city in which the relevant Environmental Protection Agency Regional office is 
located, or in Washington, D.C. Complainant requests that the hearing be held in 
the metropolitan San Juan area or the Municipality of Guaynabo, where the 
relevant Environmental Protection Agency Regional Division office is located. This 
location is convenient for both parties and witnesses. In the 
alternative, it could be held in Mayaguez, Puerto Rico, where the facility is located 
and the place of business of Respondent. There is no need to hold the hearing in 
New York, since the Complainant, the Director of the Caribbean Environmental 
Protection Division, of EPA, Region 2, is located in Guaynabo, Puerto Rico. The 
Complainant can assist by providing the Regional Hearing Clerk with information on 
facilities which may be available for purposes of holding the hearing. Complainant 
estimates it will need one day and a half {1 ji), ·at most, to present its direct 
case. We do not anticipate using translation services for the hearing. 

B. Complainant shall also submit the following as part of its Initial Prehearing 
Exchange: 

1. A copy of any documents in support of the factual allegations in the 
Complaint which were not admitted by Respondent. 

a. Please see CXs mentioned above. 

2. A narrative statement explaining in detail how the proposed penalty was 
calculated, addressing each penalty factor set forth in the applicable 
statute, and describing how the specific provisions of any penalty policies 
and/or guidelines were applied in calculating the penalty. A penalty 
worksheet with supporting narrative statement may be submitted. 

The proposed civil penalty has been determined in accordance with Section 
3008(a){3) ofthe Resource Conservation and Recovery Act, 42 U.S.C. § 

6928(a){3). For purposes of determining the amount of any penalty assessed, 
Section 3008(a){3) requires EPA to "take into account the seriousness of the 
violation and any good faith efforts to comply with applicable requirements." 
To develop the proposed penalty in this complaint, the Complainant has taken 
into account the particular facts and circumstances of this case and used EPA's 
2003 RCRA Civil Penalty Policy. The policy provides a rational, consistent and 
equ itable calculation methodology for applying the statutory penalty factors to 
particular cases. 

( 
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The penalty amount and the rationale Complainant used to support the penalty 
was based on the evidence known to EPA, ·as a result of the findings made 
during EPA's RCRA inspections mentioned above. 

A penalty calculation worksheet and narrative explanation to support the 
penalty figure for the violation cited in this Complaint was included with the 
Complaint (Complainant's Exhibit 3, Attachment I and II). EPA did not make any 
adjustment factors to the penalty. An Economic Benefit of $10,688 was 
calculated, and added to the gravity based penalty, using the BEN model. The 
above mentioned attachments describe how Complainant calculated the penalty 
amount for the violation alleged in the Complaint. Complainant's witness, Mr. 
Aviles, will discuss the penalty calculation. To avoid being repetitive, we 
incorporate the narratives included in the Attachments as part of this pre
hearing request. 

3. A copy, or a statement of the internet address (URL), of any penalty 
policies and/or guidelines, and any amendment, appendix or clarification 
thereto, considered by Complainant in calculating the proposed penalty. 
Complainant need not submit a hard copy of any penalty policy that was 
enclosed with the Complaint, or the Amendments to EPA's Civil Penalty 
Policies to Implement the 2008 Civil Monetary Penalty Inflation 
Adjustment Rule. 

The internet address for the RCRA penalty policies and guidelines may be accessed 
at http://cfpub.epa.gov.compliance/resources/policies/civil/rcra 
However, in order to expedite access by Respondent to the policies, we are 
including as part of this Initial Prehearing Exchange a copy of the: 

• 1990 RCRA Civil Penalty Policy 
• Revisions to the 1990 RCRA Civil Penalty Policy, 2003 
• Copy of a preview of the EPA web site which includes the address to RCRA 

enforcement policies. 

4. A statement as to whether the Paperwork Reduction Act of 1980 rPRA"), 
44.U.S.C. §§ 3501. Et. Seq., applies to this proceeding, whether there is a current 
Office of Management and Budget control number involved herein, and whether 
the provisions of Section 3512 of the PRA are applicable in this case. 

Pursuant to the PRA, federal agencies such as EPA may only collect penalties 
regarding the "collection of information" 1 if the Agency first receives and 
properly notices approval for the collection of that information from the Office 

1 The "collection of information" is defined in the PRAto include the "obtaining . . . , soliciting, or 
requiring the disclosure ... " of information." 





of Management and Budget ("OMB"). !Q. This requirement protects the public 
from paperwork regulations; it does not apply to statutory or substantive 
requirements. See generally, Dole v. United Steelworkers of America, 494 U.S. 
26 (1990), and Gossner Foods v. Environmental Protection Agency, 918 F. Supp. 
359, 362 (D. Utah 1996). The violation alleged in the Complaint is a substantive 
requirement. The PRA only applies to paperwork violations and does not 
therefore apply to the alleged violation . See 44 U.S.C. § 3512. However, the 
requirements set forth in the Used Oil regulations, cited in the Complaint, have 
valid display Control numbers2 assigned to collection of information by the 
Office of Management and Budget. 

2 40 CFR §§ 279.52-55 have OMB number 2050-0124; 40 CFR §§ 259.57 have 2050-0050 and 2050-0124. 
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Compliance Evaluation Inspection Report 
Petrowest, Inc. and Oil Energy System, Inc. 
EPA ID: PRD980533103 and PRR000008524 

1.0 INTRODUCTION 

A Resource Conservation and Recovery Act (RCRA) Compliance Evaluation Inspection (CEI) 
was conducted on February 2, 2010 at Petrowest, Inc. and Oil Energy System, Inc. The 
facility is located at Calle Concordia 256, Mayaguez, P.R. The inspection consisted of an 
opening interview to discuss the purpose of the inspection and request information about 
the facility, a site tour, review of facility documents, multi-media checklist and a closing 
interview. 

1.1. FACILI'IY OPERATION 

The facility houses the operation of Petrowest, Inc. and Oil Energy System, Inc. (OESI) . 
Both facilities are managed by the same group of people. Operations started approximately 
twenty five (25) years ago with Petrowest while OESI started approximately ten (10) years 
ago. 

1.2. SOLID AND HAzARDOUS WASTE GENERATION 

The facility generates non hazardous waste from its office activities and maintenance 
activities. According to the facility, no hazardous waste is generated. Waste generated from 
the used oil activities consist of a sludge that has been sampled and is not a hazardous 
waste. Mechanical repairs do not generate used oil or hazardous waste . 

1.3. PHYSICAL SEmNGS 

The site is located at approximately 2 meters above mean sea level. Figure 1 presents the 
site location on a portion of the US Geological Service (USGS) Topographical Map for the 
Mayaguez quadrangle. Figure 2 presents an aerial photograph of the site. The closest 
superficial water body is the Caribbean Sea located across the street to the west. 
Petrowest owns the property. The facility is paved, has two buildings, one roofed oil 
transfer area and parking space for the trucks. The facility has five (5) aboveground 
storage tanks (AST) used to handle used oil and one AST to store diesel fuel. Figure 3 
presents a site layout with approximate boundaries. 

2.0 OPENING MEETING 

The opening meeting was held between Robin Gonzalez Amador, Karen Rodriguez, Angel 
Salgado and me. In this initial meeting, Salgado and I explained the scope of the 
inspection. We were told that the facility is shared between Petrowest and OESI. Petrowest 
is a transporter of fuels and OESI is a transporter of used oil. OESI has an EPA ID and was 
established approximately ten years ago; the EPA ID is PRR000008524. Reviewing the 
original notification in RCRAinfo of OESI from 1998, OESI did not identify itself as a used 
oil transporter or a used oil transfer facility. OESI collects approximately 100,000 gallons 
of used oil per month. The used oil is transferred to a tank. Once in the tank, used oil is left 
to separate from the water q.nd then transferred to trucks which deliver the used oil to 
Olein (PRR000019273) in Yabucoa. Water is sent to an on-site water treatment system and 
then discharged to PRASA. 

201 0-02-02 Petrowest CEI.doc - 1 - CEPD-RCRA-10-01 50 



3.0 SITE TOUR 

Compliance Evaluation Inspection Report 
Petrowest, Inc. and Oil Energy System, Inc. 
EPA ID: PRD980533103 and PRR000008524 

The tour was performed with Mr. Edwin Martinez. No universal waste such as fluorescent 
lamps and batteries were observed. 

3.1. OIL RECEIVING AREA 

This area is where the tank trucks unload the collected used oil to the tanks. The area is 
roofed and the tank trucks park on a steel grill over a 10,000 gallon dike (Picture 1) . 
Hoses are connected to the truck and oil is transferred to a 60,000 gallons tank (Tank 3) . 
Used oil is held in this tank to let water separate. On a weekly basis, between 20,000 and 
30,000 gallons of used oil are transported to Olein for processing. 

The used oil can also be transferred to a "separation chamber" before it is transferred to 
Tank 3 (Picture 2). The separation chamber uses mesh screen to filter sediments in the 
used oil (Picture 3). Before the used oil is transferred to Tank 3, directly from the truck or 
from the "separation chamber", the used oil passes through a filter to remove some 
sediment (Picture 4). The filters are cleaned with kerosene and reused. The sludge is 
collected in drums and disposed in an industrial landfill. 

Occasionally, used oil is sent to a 2,000 gallons tank to heat it and promote water 
separation (Picture 5). Water from this tank and Tank 3 is sent to a 100,000 gallons tank 
(Tank 2). Water is then sent to the on site waste water treatment plant (WWTP) (Picture 6 
and 7). The WWTP then discharges to the PR Aqueduct and Sewer Authority (PRASA). At 
time of the inspection the facility was not heating oil for water separation. 

3.2. CENTRIFUGE BUILDING 

Towards the bay is a building that houses a centrifuge (Picture 8). This centrifuge is used 
to remove sediment from the used oil. At the time of the inspection, the centrifuge was out 
of service. There was one 1-gallon paint pail that had the edges corroded and one mineral 
spirits cut-off container (Picture 9). 

3.3. MECHANIC SHOP 

The mechanic shop is an open area to the north of the facility (Picture 10). Repairs are 
limited to welding and brake change. Other repairs are performed outside of the facility. 

4.0 DOCUMENT REVIEW 

No contingency plan or Spill Prevention Control and Countermeasures Plan (SPCC) was 
provided for review. 

4.1. HAzARDOUS WASTE MANIFESTS 

The facility has not disposed of hazardous waste. 

4.2. USED OIL MANIFESTS 

Used oil manifests for the facility were reviewed and no concerns were observed. 
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4.3. USED OIL ANALYSIS 

The facility provided a copy of the analysis made to the used oil sludge before disposal. 
Analysis (Appendix 2) shows that the used oil sludge was not a hazardous waste . 

5.0 CLOSING INTERVIEW 

The closing meeting was held between Karen Rodriguez, Angel Salgado and me. I told Ms. 
Karen Rodriguez that the heating of the used oil to remove water could be considered 
processing. I told her that if that was the determination, the facility was not complying with 
Subpart F. · 

6.0 CONCLUSIONS 

6.1. HW GENERATORS 

The facility did not identify itself as a hazardous waste generator and from the observations 
made appears to be a CESQG. The facility appears to be complying with the requirements 
for CESQG. 

6.2. HW TRANSPORTERS 

The facility is not a transporter. 

6.3. HW TREATMENT, STORAGE AND DISPOSAL FACILITIES 

The facility is not a TSDF facility. 

6.4. USED OIL 

The facility is a transporter, transfer facility and processor of used oil. Heating the used oil 
to remove water is considered processing under 40 CFR § 279. The facility's compliance 
with used oil requirements is presented below. 

6.4.1. Standards for Used Oil Transporter and Transfer Facilities (40 
CFR § Subpart E) 

At the t ime of the inspection, the facility was complying with the requirements of this 
section. 

6.4.2. Standards for Used Oil Processors and Re-refiners (40 CFR 
§Subpart F) 

Since the facility has a unit for heating used oil to separate the water the facility is 
considered a used-oil processor. 

6.4.2 .1. § 279 .52 General Facility Standards 

The facility failed to comply with requirements of this section as detailed below: 
• It did not show that it had made arrangements with local authorities . § 279 .52(a)(6) 

2010-02-02 Petrowest CEI.doc - 3- CEPD-RCRA-1 0-0150 
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• It did not provide copy of a contingency plan, or a SPCC or some other emergency 
or contingency plan amended to incorporate used oil management provisions that 
are sufficient to comply with the requirements of this part. § 279 .52(b)(2)(ii) 

• It did not have a copy of the contingency plan at the facility. § 279 .52(b)(3) 

6.4.2.2 . § 279.55 Analysis Plan 

The facility failed to comply with this requirement because it did not have an analysis plan. 

6.4.2.3. § 279.56 Tracking 

The facility failed with this requirement as presented below: 
• It did not show records of used oil shipments accepted for processing. § 279.56(a) 
• It did not show records of used oil shipped to a used oil burner, processor/ re

refiner, or disposal facility. § 279 .56(b) 
• It did not keep such records for a period of three years . § 279 .56(c) 

6.4.2 .4 . § 279.57 Operating Record and Reporting 

The facility failed to comply with these requirements because it did not kept a written 
operating record (§ 279.57(a)) and did not sent the biennial reports required under 
§ 279.57 (b). 

7.0 MULTI-MEDIA CHECKLIST 

A Multi-Media inspection was not performed during the CEI. 

8.0 ENFORCEMENT ACTIONS 

Based on facility records check and observations made at the site, the following 
enforcement actions are recommended: 

1. Given the time elapsed since the inspection, perform a re-inspection of the facility to 
update available information on the facility's practices and compliance with 40 CFR 
§ 279 Sub F requirements . 

Reviewed by: 

~sias Date 
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Figures 
Compliance Evaluation Inspection Report 

Petrowest, Inc. and Oil Energy System, Inc. 
EPA ID: PRD980533103 and PRR000008524 

2010-02-02 Petrowest CEI.doc CEPD-RCRA-1 0-0150 



Appendix 1 - Site Pictures 
Compliance Evaluation Inspection Report 

Petrowest, Inc. and Oil Energy System, Inc. 
EPA ID: PRD980533103 and PRR000008524 

2010-02-02 Petrowest CEI.doc CEPD-RCRA-10-0150 
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~igure 3 - Site Layout with Approx te Extent of Site 
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Picture 1 - Truck loading/unloading dock 

Picture 3 - Mesh used to filter oil in tank at 
Picture 2 
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Picture 2 - Tank where sediment is separated 
from used oil using filters 

Picture 4 - Filter area 
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Picture 5 - Tank used to heat the used oil to 
remove water 

Picture 7 - Part of the on site waste water 
treatment plant 
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Picture 6 - Part of the on site waste water 
treatment plant 

Picture 8- Centrifuge 
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Picture 9 - one 1-gallon paint pail that had the 
edges corroded and one mineral spirits cut-off 
container · 
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Picture 10 - Mechanic shop area 
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LM 
WASTE SERVICE CO P. 

Special Waste Division 

APPROVAL FORM 

Date 

Generator Information 

Approval Number 

Approval Due Date 

..>isposal Site 

6/24/2008 
OIL ENERGY SYSTEM. INC. 
265 CONCORDIA STREET 
MAY AGUEZ, PR 00681 

012-1023 

6/24/2010 

YAUCO LANDFIL 

Recommended Management : Direct Burial 

Waste Description Equipment 

SLUDGE Carni6n F-450 
OIL FILTRATION AND RECYCLING PROCESS 

Bill To: OIL ENERGY SYSTEM. INC. 
PO BOX 711 
MAY AGUEZ. PR 00681 

Attn. KAREN RODRIGUEZ 

Tel. Number 787-832-5790 

Analyticallnfonnatlon 

TOTAL METALS 

Analysis Date 

APRIL 03, 2008 

carr. 175 Km 0.6 Bo. San Antonio Caguas, Puerto Rico 00725 o PM8123 Box 7886 Guaynabo, Puerto Rico 00970-7886 
Tel. 787-746-8826 o Fax: 787-653-0345 

- .... -



.L1VJ. vv 1"\.Cl .l D L:H .JI V ,l\,....J.:.J \....V~"-1. • 

vV ASTE PROFILED OCUMENT 

IMPORTANT: This form must be completed by n Rcprcsenta 
form must be typed or legibly printed in ink and signed by an 
bearing original signature must be provide to LMWS prior to a 
via facsimile, the original form MUSr be received by LMWS w 

tivc of the Waste Generator. The information on this 
AuU1orized Agent of the Generator. Completed form 

cceptancc at a LMWS i:-1cility. 1f this form is submitted 

I. GENERATOR INFORMATION 
Generator Name: Oil & Energy System, Inc 
Generating Site Address: 265 Concordia Street Sector El Ma 

Petro west Plaza - Segundo Plso 

City: Mayaguez State: PR 

Generator Contact Name: Jose Gonzalez/Karen Rodriguez 

Title: Presldente/Contable 

Emergency Contact: Jose Gonzalez/Karen Rodriguez 

Title: Presldente,'Contable 

ith.in five (5) working days. 

lecon 

I Zip: 00680 

Facility Phone: 787-832-5790 I After Hour Phone: 787-453-9555 

Emergency Phone: 787-517-9593 I 210-1548 dress: rodrlguezk@petrowestpr .net 

Local Registration: na G enerator's EPA ID: na 

II. WASTE DESCRIPTION 

Name of the Waste: Sludge 
s Process Generating Waste: Oil filtration and recycling proces 

or Local Regulation · DYes 1:21 No Is this Waste "Hazardous Waste" as deftned by Federal, State 

Has this waste ever been "handled'', "managed" or "disp:>sed 
via a 0 "uniform hazardous waste manifest"? If yes, explain 

" as a hazardous 0 material, 0 waste or disposed of 
: na 

State/local regulatory Waste Identification Code Number: na 

Waste Generating Rate: 
Tones: Cubic Yards: Gallons: Pails: Drums: Bags: 

X 

Waste will be transported in: 
0 Roll Off Boxes 0 Dump truck 0 Vacuum Truck 0 Va n 0 F-150 Other: Own Transportation 

m. WASTE PROPERTIES AT ROOM TEMPERATURE 

Physical State: ~Solid 0Semi-Solid 0 Powde r OLiquid Combination: 

Odor: 1:83 None 0 Mild D Strong Color(s): 

Estimated Volume: 100 drums 0 OneTime 0 Wccldy 0 Daily 0 Monthly [gj Yearly 

H range: na to na ~F_1a_s_h_P_o_in_t~(~~· -:n_a ______________________________________________________ ~P 

< 



1 V. THUS W A~TJ!. \,;Vl'i 1 A.U'i ~ 

Note jfthe wa~l'c contains a~)?-nf allowing: 

0 Free Liquids D Dioxin D Ethiologkal Agent · 
0 Free Cyanide D Orgilnic Solvents 0 Pathogens 
[8J Used Oil 0 OSHA Substance 0 Free Ammonia 

__ _Q~i<?logical Mater~! C:L PCBs n~t undc~_"[SCA ( 40 Cf:~. ?§.:..:.1'-) __ _ 

v. TRANSPORTATION 
If !he waste is a DOT Ha7.ardous Material, complete the following: 

Proper U.S. DOT Shipping Name: na 

U.S. DOT Hazard Class: na 

CERCLA Reportable Quantity: na I UN or NA Number: na 

VI. AIT ACHED INFORMATION 

Analytical (Check all that apply) 

0 TPH Gas/Diesel 0DTEX 0RCI 

D Radioactive 
D Free Sulftde 
0 Virgin Oil 
0 None of the Above 

[8J NA 

0 Semi-Volatile Organics 0 Volatile Organics 0 Herbicide/Pesticide 

~ Total Metals 0MSDS 0 TCLP Analysis 

0None 

Analytical report from: Beckton Env labs Dated: April 3, 2008 
PCB's TOX BTEX 
Sample#: BEL-0801389 Chain of Custody #: 0801389 

vn. BILLING INFORMATION 
Bill to: Oil & Engergy System , Inc Attention: Karen Rodriguez 
PO Box 711 Phone: 787-832-5790/5757 
Mayaguez, PR 00681 Fax No: 787-832-5780 . 
Sales Representative: Jeanette Soto (OS) Purchase Order Number: 
Does Customer have account with LMWS?: 181 YES 0 NO Account No.: 

GENERATOR CERTIFICATION-MUST BE COMPLETED 

I harby certify that the infOtlDadon contained htreln is a tru.e and accurate descripdon of the wute material brlQJ oO'm:4 for clisposal. I 
furthtr certify that by utilizing tWs profile, ndthtt myself nor any other employee of the company will deUver foe dbpOHI or attempt to deliver 
for disposal any wute which Is dasslfted u toxic wute, hazardous wutc, hazardous wutc or iDfecdous wute, or any other wutc materiill 
fadU(Y Is prohibited from acc.epdog by Jaw. Our company hereby all'fa to fully iadeiiUl.lfy this disposal fadllty apinst aoy damages rt4uldng 
from this cerdflcadoa being inaccurate or untrue. 1 furtbtr certify that the comp&llY has not alterecl the form or content of this Waste profile 
do ntsheet asp decl by LM Waste Servi.ce Corp. 

ph: 787-651·0104 

I' 

' 

P.O. BOX 34309 .Ponce, P.R007344309 
Last Revised: 2007-04-26 

13-Junlo-2008 

A~PROVED 

fax : 787-651-0109 



IIECICTON EN' JNl\'IENTAL 

LAllORATORIF.S, INC. 

REPORT OF ANALYSIS 

ATrENnON: Mr. Diego Rw O"'ngo DATE! AprilS, 2008 
COMPANY1 Oll Enmgy Sysi~nn, Inc. 

CONI'RACT: 011 Energy Syatam,lnc. 

SAMPLE IDENTIPICADON: SWDGE 

SAMPIBl: ONnt (E. Marlfnez} 
MATRIX~ Sludge (oll con tedlmentos) LAB. SAMPLE ID: 
SAMPLE Wl'NOLt _A(9'mL)_s_ 

ANALYSTr (M8Ws) 
(Hg) 

LAB.FILEIDz 
DAT£ SAMPLEDI 
'l1MEs 
DATE RECEIVED1 
DATE EXTRACTED: 
DATE ANALY'ZED: 

MAXIMUM CONCENTRATION OP CONTAMINANTS 
POR CHARACIERISftC OP Ta.P TOXICI'IY 

MEDIOD 

BEL-0801389 
0801889 
OS/10108 
4:lXI'M 
0311~ 
0311~ 
oo.'19100 (Metals) 
00117/08 (Hg) 

DEtECilON REGULATORY 
EPA HAZARDOUS RESULTS UMrr LEVEL 
WAS'I'E NUMBER CONTAMINANT (met.) (mell,) (mQIL) 

METALS (SW 846 6010B17470A) 

[)004. Anenlc <0.002 0.002 5.0 
0005 Badum 0.436 0.001 100.0 
D006 Cedmlum <0.001 0.001 1.0 
0007 Cbromlum 0.008 0.001 5.0 
0008 lAad 0.045 0.003 5.0 
0009 Man:ury O.<Xn12 O.<XX>05 0.2 
DOlO sa.murn <0.003 o.oos 1.0 
DOll Silver <0.001 0.001 5.0 

PAGE 1 OF2 

192 VILLA STREET • PONCE, PR 00730·4875 • TEL. {787) 841·7373 • FAX (787) 841·7313 
CERTIFIED BY THE STATE OF FLORIDA DEPARTMENT OF HEALTH AND REHABILITATION SERVICES FOR ENVIRONMENTAL TE 

• CERTIFICATION NUMBER E87556 • 
VISIT OUR WEB SITE AT www.beckton.com 

·--··· - - --
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SAMPLE ID: BEL-0801388 

EXTRACI'ED DATE: 
ANALYSIS DATE: 
ANALY51': 

PCB'e 

03/17/08 
03/19/08 
GP 

(SW 846 8082) 
Unlta: mg/kg 

SAMPLE PCB-1016 PCB-1221 PCB-1282 PCB-1242 PCB-1248 PCB-1254 PCB-1260 

BEL.Q801388 <0.287 <0.287 <0.287 <0.287 <0.287 <0.287 <0.287 

"'Total Organic Halogen • TOX 
(ASTM D 808) 

SAMPLEID MATRIX SAMPLE UNITS RESULT ANALY51' DATE 
TYPE ' ANALVZED 

i 

BEL-0801388 Solid Grab % . 0.12 CG 03fb1108@()9:00 

"'Arutlysis perfonned by 1ubcontractor, EQ Lab. Inc. 

Benzene, Toluene, Ethylbenzen•, and Xylenee 
(BTEX)z . 
SW-846 82608 

PARAMETER BEL-0801888 REPOR11NG LIMIT ANALYSf DATE 
. 1101. I. .tU. ANALVZED 

Benzene <0.967 0.967 KH 03124108 
Toluene <0.967 0.967 KH 03124108 
Ethylbenzene <0.967 0.967 KH <XW4108 
m+p-Xylene <0.967 0.967 KH ~ 
o-Xylene <0.967 0.967 KH 03fl4I08 

NOTE: Results In dry weight basis. 

PCB-1262 

<0.287 

Method Detection Umlt (MDL)-The minimum concentration of a substanoo that CM be measured and repo.rted \\lith 99% confidence that the 
value Is above zero. 

Reporting Umlt (RL)-Is the lowest co.nceotnlilon et whk:h en cne)yte can be detected In fl aample and II! ooncentratlon can be reported \\lith 
reasonable degree of eo:uracy and precision. 

!. 
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RESOURCE CONSERVATION AND RECOVERY ACT (RCRA) 
COMPLIANCE EVALUATION INSPECTION REPORT 

Oil Energy Systems, Inc. 
EPA ID Number: PRR000008524 

Site Address 
Physical: 

Calle Concordia 256 
Mayagiiez, PR 00680 

Mailing: 
PO Box 711 
Mayagiiez, PR 00681 

NAD83 Puerto Rico Virgin Islands State Plane 
X: 123390.454 
Y: 242616 .512 

Attendees: 
US EPA Region 2 CEPD 

Jesse Aviles, Environmental Scientist, 787-977-5882 
Rosana Caballer, Environmental Engineer, 787-977-5880 

Oil Energy Systems, Inc. (787-832-5757) 
Robin Gonzalez, Petrowest CEO 
Karen Rodriguez, Accounting 

Inspection Date: March 2, 2011 

CEPD-RCRA-10-0150 
Record Schedule: 478(b) 
Status: FINAL 

US Environmental Protection Agency 
Region 2 - Caribbean Environmental Protection Division 
Centro Europa Building, Suite 4 17 
1492 Ponce de Leon Avenue, Stop 22 
San Juan, PR 00907-4127 

EXHIBIT 

\c'f.~---
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RCRA Compliance Evaluation Inspection Report 
Oil Energy Systems, Inc. 

PRR000008524 

1 INTRODUCTION 

A Resource Conservation and Recovery Act (RCRA) Compliance Evaluation Inspection (CEI) 
was conducted on March 2, 2011 at Oil Energy Systems, Inc. The facility is located at Calle 
Concordia 256, Mayaguez, P.R. Oil Energy shares the location and office with Petrowest. 
The inspection consisted of an opening interview to discuss the purpose of the inspection 
and request information about the facility. This inspection was performed as a follow up to 
a February 2, 2010 inspection and because EPA wanted additional information regarding 
some material that Petrowest was going to collect from CAPECO Tank 452 . We were de
nied access to the facility. 

1 .1 PREVIOU S INSPECTION 

The previous inspection showed that the facility was doing used oil processing without 
complying with §279 Subpart F. The processing consisted of heating the used oil to remove 
water. The facility was told to start to compile the required documentation in preparation 
for a Notice of Violation. The NOV was not sent and a follow up inspection was scheduled. 

2 OPENING MEETING 

When we arrived at the facility we went to the office which is shared between Oil Energy 
and Petrowest. Ms. Karen Rodriguez attended us and we stayed all the time at the recep
tion. We explained that we were at the facility to do a follow up inspection since the facility 
was out of compliance with §279 Subpart F. She indicated that they were supposed to re
ceive the NOV but they never did. I confirmed that the NOV was never sent and that in
stead a follow up inspection was done. 

At this point Mr. Robin Gonzalez showed up and joined the meeting. He resented the in
spection. He was aggressive, hostile and uncooperative and more so after I asked what 
process the material from CAPECO's tank would go through. He did mention that after 
agreeing to a price on the material from CAPECO, Petrowest will analyze the material and, 
if acceptable, collect it from CAPECO's facility for direct distribution as fuel. Mr. Gonzalez 
did not specify if the material he was referring to was from Tank 452. 

I asked him about the documentation required on §279 Subpart F and handed him a copy of 
§279. I also reminded him that a year ago I had told them that they needed to have the do
cumentation in place. Mr. Gonzalez left the reception and while I was talking with Ms. 
Rodriguez came back asking how it was that we expected him to produce the documenta
tion needed in such a short time. That we had come a year before and then went to our of
fiCe to look for every little thing to "screw him". He also said that we should wait for his son 
because he was the one that ran the operation and that we should have called before . 

After the exchange he left and we stayed with Ms. Rodriguez. I told her that under the au
thority of §3007 of RCRA the facility had 30 days to send me the information required. If 
the facility failed to provide the documentation, it will be considered a violation of §3007 
with possible fines up to $37,500. Afterwards I asked Ms. Rodriguez for a tour of the facili
ty. She tried to contact the supervisor but he was not available. She then talked to Mr. 
Gonzalez but he was busy. I told her that part of the inspection consisted of the tour. She 
said that she was afraid to lose her job if she walked us to the area. Mr. Gonzalez showed 
up again and said that we could not go to the shop. I asked for one of the shop employees 
to come with us and that we will not question the employee. Mr. Gonzalez refused our re
quest. Due to Mr. Gonzalez refusal to allow us to access the facility without been able to 
conduct our inspection, we left the facility. 

3 SITE TOUR 

Since the facility denied access, no site tour took place. 

2011-03-02 Oil Energy RCRA CEI.docx 
Status: FINAL 
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RCRA Compliance Evaluation Inspection Report 
Oil Energy Systems, Inc. 

PRR000008524 

4 DOCUMENT REVIEW 

I requested Mr. Gonzalez and Ms. Rodriguez the documentation required under §279 Sub
part F but they did not provided it. I gave the facility 30 days to provide the information but 
up to the date of this report the facility has not provided it. 

5 CLOSING INTERVIEW 

There was no closing interview. 

6 CONCLUSIONS 

6.1 USED OIL 

The facility failed to comply with Subpart F. 

7 MULTI-MEDIA CHECKLIST 

A Multi-Media inspection was not performed during the CEI. 

8 ENFORCEMENT ACTIONS 

Based on facility records check and observations made at the site, the following enforce
ment actions are recommended: 

1. Send a Complaint, Compliance Order and Notice of Opportunity for Hearing citing 
he ab olations. 

k: iel: I~lr;;Hsi:as 
AO...\ 'ou~ ~o~~A<-

2011-03-02 Oil Energy RCRA CEI.docx 
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EXHIBIT 

I C'f.. 5 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY'-----

REGION2 

IN THE MATTER OF: 

Oil Energy System, Inc. 
PO Box 711 
Mayagtiez, PR 00681 

RESPONDENT 

Proceeding under Section 3008 of the Solid 
Waste Disposal Act, as amended, 
42 u.s.c. 6928 

COMPLAINT, COMPLIANCE ORDER, 
AND NOTICE OF OPPORTUNITY FOR 
HEARING 

Docket No. RCRA-02-2011-7107 

I. INTRODUCTION 

1. This is a civil administrative proceeding instituted pursuant to Section 3008 of the Solid 
Waste Disposal Act, as amended by various laws including the Resource Conservation 
and Recovery Act and the Hazardous and Solid Waste Amendments of 1984 (HSWA), 
42 U.S.C. §§ 6901, et seq. (together hereafter the "Act" or "RCRA"), for injunctive relief 
and the assessment of civil penalties. 

2. This "Complaint, Compliance Order and Notice of Opportunity for Hearing" ("Com
plaint") serves notice of the United States Environmental Protection Agency's ("EPA") 
preliminary determination that Oil Energy System, Inc. has violated provisions of RCRA 
and federal regulations concerning the management of hazardous waste at its facility in 
Mayagtiez, Puerto Rico (the "Facility"). 

3. Pursuant to Section 3006(b) ofthe Act, 42 U.S.C. § 6926(b), whereby the Administrator 
of EPA may, if certain criteria are met, authorize a state to operate a "hazardous waste 
program" (within the meaning of Section 3006 of the Act, 42 U.S.C. § 6926) in lieu of 
the federal hazardous waste prognim. The Commonwealth of Puerto Rico is a "State" as 
that term is defined by Section 1004(31) ofthe Act, 42 U.S.C. § 6903(31), and therefore 
within the meaning ofthis provision. The Commonwealth of Puerto Rico, however, is not 
authorized by EPA to conduct a hazardous waste management program under Section 
3006 of RCRA, 42 U.S.C. § 6926. Therefore, EPA retains primary responsibility for the 
implementation and enforcement of RCRA's hazardous waste regulations in the Com
monwealth of Puerto Rico. These regulations are set forth in 40 C.F .R. Parts 260 through 
273. 

4. The Complainant in this proceeding, the Director of the Caribbean Environmental Protec
tion Division, EPA, Region 2, who has been duly delegated the authority to institute this 
action, hereby alleges: 

RCRA-02-2011-7107 -1- PRR000008524 



II. JURISDICTION AND GENERAL PROVISIONS 

5. This administrative Tribunal has jurisdiction over the subject matter of this action pur
suant to Section 3008(a) ofRCRA, 42 U.S.C. § 6928(a), and 40 C.F.R. § 22.l(a)(4). 

6. EPA has given notice of this action to the Commonwealth of Puerto Rico. 

7. Respondent is Oil Energy Systems, Inc. (hereinafter "Respondent"). Respondent is a cor
poration duly authorized to conduct business in the Commonwealth of Puerto Rico. 

8. Respondent conducts its business operations from its Facility located at Calle Concordia 
256, in Mayaguez, Puerto Rico. 

9. Respondent is a materials recovery and recycling business. As part of its activities Res-
pondent transports used oil. Respondent stores the used oil in its Facility in approximate
ly five (5) above ground storage tanks. 

l 0. The used oil is placed in the tanks to allow water to separate from the used oil. The re
sulting water is then directed to the Facility's wastewater treatment system. After treated 
on site, the wash water is discharged into the Puerto Rico Aqueduct and Sewer Authori
ty's ("PRASA") sewer system. Respondent is authorized to conduct such discharges 
through a PRASA pretreatment permit. 

11. To the best of EPA's knowledge, at times Respondent places the used oil in a 
2000-gallon tank and heats the oil to accelerate the process. 

Ill. DEFINITIONS AND STATUTORY PROVISIONS 

12. RCRA establishes a comprehensive federal regulatory program for the management of 
hazardous waste. 42 U.S.C. § 6901 et seq. The Administrator of EPA, pursuant to Sec
tions 3002(a) and 3004(a) of RCRA, 42 U.S.C. §§ 6922(a) and 6924(a), promulgated 
regulations for the management of hazardous waste and setting standards for generators 
and treatment, storage and disposal facilities. These regulations are set forth in 40 C.F.R. 
Parts 260 through 266 and Parts 268, 270 and 273. Regulations for management of used 
oil are set forth in 40 C.F.R. Part 279. 

13. Section 3008(a) of RCRA, 42 U.S.C. § 6928(a), authorizes the Administrator of EPA to 
issue an order assessing a civil penalty and/or requiring compliance for any past or cur
rent violation(s) of Subtitle C (Hazardous Waste Management) ofRCRA. 

14. Respondent is a "person" (as that term is defined in Section 1004(15) of the Act, 
42 U.S.C. § 6903(15) and 40 C.F.R. § 260.10. 

15. Respondent's Facility constitutes a "facility," within the meaning of 40 C.F.R. § 260.10. 

16. Respondent has been and continues to be the "operator" of the Facility as that term is de
fined in 40 C.F .R. § 260.10. 

RCRA-02-2011-7107 -2- PRR000008524 



17. On or about February 13, 1998, Respondent notified EPA that it is a hazardous waste 
transporter. This notification was made pursuant to Section 3010 of RCRA. EPA issued 
Respondent with EPA Identification Number PRR000008524 for its Facility. 

18. Respondent operates as a "used oil transporter," as that term is defined in 40 C.F.R. 
§ 279.1. Used oil processing is defined in 40 C.F.R. § 279.1 as "chemical or physical op
erations designed to produce from used oil, or to make used oil more amenable for pro
duction of, fuel oils, lubricants, or other used oil-derived product. Processing includes, 
but is not limited to: blending used oil with virgin petroleum products, blending used oils 
to meet the fuel specification, filtration, simple distillation, chemical or physical separa
tion and re-refining." 

IV. FINDINGS 

19. On or about February 2, 2010, duly designated representatives of EPA conducted an in
spection of the Facility pursuant to Section 3007 of RCRA, 42 U.S.C. § 6927, to deter
mine Respondent's compliance with Subtitle C of RCRA and its implementing regula
tions ("the first inspection"). 

20. On or about March 2, 2011 , duly designated representatives of EPA conducted a second 
inspection of the Facility pursuant to Section 3007 of RCRA, 42 U.S.C. § 6927, to deter
mine if Respondent continued to be in non-compliance with Subtitle C of RCRA and .its 
implementing regulations "the second inspection"). 

21 . At the end of the first inspection EPA representatives held a closing conference with 
Respondent' s representatives. During the closing conference, EPA discussed the prelimi
nary findings of the compliance evaluation inspection. EPA informed Respondent, among 
other things, that: 

a. Heating of the used oil is considered used oil processing, 

b. Facilities that conduct used oil processing need to comply with requirements es
tablished in 40 C.F.R. § 279 Subpart F and 

c. Respondent was processing used oil and was not complying with the requirements 
in 40 C.F.R. § 279 Subpart F. 

22. During EPA' s second inspection, Respondent's representatives present at the Facility 
were not cooperative with EPA's representatives. EPA's representatives requested the 
documentation required in 40 C.F.R § 279 Subpart F (a copy 40 C.F.R § 279 was handed 
to Respondent' s representatives). Respondent's representatives failed to produce the re
quired documentation .. EPA representatives gave Respondent thirty (30) days from the 
date of the second inspection (March 2, 2011) to submit to EPA the required documents 
under 40 C.F.R § 279 Subpart F. The request was made under Section 3007 of RCRA. 
Respondent ' s representatives were informed that if the information was not received dur
ing the 30 day period, Respondent could face penalties of up to $37,500.00. EPA repre
sentatives requested permission to enter the Facility' s where operations were conducted, 
but Respondent ' s representatives denied access. 
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23. As of at least April 2, 20 II, and up to the date of issuance of this Complaint, respondent 
has not submitted the requested documentation. 

COUNT 

Failure To Comply With Regulations For Used Oil Processors 

24. Complainant re-alleges each applicable allegation contained in paragraphs "7" through 
"24", as iffully set forth herein. 

25 . As set forth in 40 C.F.R. § 279.50(a), Subpart F requirements "apply to owners and oper
ators of facilities that process used oil. Processing means chemical or physical operations 
designed to produce from used oil, or to make used oil more amenable for production of, 
fuel oils, lubricants, or other used oil-derived products. Processing includes, but is not li
mited to: blending used oil with virgin petroleum products, blending used oils to meet the 
fuel specification, filtration, simple distillation, chemical or physical separation and re
refining." 

26. The requirements of Subpart F do not apply to "Transporters that conduct incidental 
processing operations that occur during the normal course of transportation as provided in 
§279.41 ". 40 C.F.R. § 279.50(a)(l). 

27. As part of its operations at the facility, Respondent at times places the used oil in a 
2000-gallon tank and heats the oil to accelerate the water separation process. 

28. Heating of the used oil is not incidental to the storage of the used oil. 

29. Heating the used oil is considered as processing the used oil, since a physical separation 
is involved. 

30. The regulations in 40 C.F.R. § 279.50(a)(l), provide an exemption to the requirement. 
However, Respondent is not covered by the exemption because the processing, heating 
the used oil, is not incidental to the aggregation. Respondent is required to comply with 
40 C.F.R. § 279 Subpart F. 

31. At the time of the inspections, Respondent should have submitted or have available for 
review the following documents: 

a. Documentation that supports the fact that Respondent made arrangements to fami
liarize police, fire departments, and emergency response teams with the layout of 
the Facility, properties of used oil handled at the Facility and associated hazards, 
places where Facility personnel would normally be working, entrances to roads 
inside the Facility, and possible evacuation routes. 40 C.F.R. § 279.52(a)(6)(i)(A). 

b. Documentation that supports the fact Respondent made arrangements to familiar
ize local hospitals with the properties of used oil handled at the Facility and the 
types of injuries or illnesses which could result from fires , explosions, or releases 
at the Facility. 40 C.F.R. § 279.52(a)(6)(i)(D). 

c. A Facility contingency plan. 40 C.F.R. § 279.52(b). 
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d. A Facility analysis plan. 40 C.F.R. § 279.55. 

e. A written operating record of the Facility. 40 C.F.R. § 279.57(a). 

f. Copies of Biennial reports submitted to EPA. 40 C.F.R. § 279.57(b). 

32. The Facility was in violation of RCRA and its regulations at 40 C.F.R. § 279, Subpart F 
for its failure to comply with the above requirements. 

V. PROPOSED Cl VIL PENALTY 

The Complainant proposes, subject to the receipt and evaluation of further relevant in
formation, that Respondent be assessed the following civil penalty for the violations alleged in 
this Complaint: 

Count: $48 ,188.00 

Total Proposed Penalty for Count is $48,188.00. 

The proposed civil penalty has been determined in accordance with Section 3008(a)(3) of 
the Act, 42 U.S.C. § 6928(a)(3). For purposes of determining the amount of any penalty as
sessed, Section 3008(a)(3) requires EPA to "take into account the seriousness of the violation 
and any good faith efforts to comply with applicable requirements." To develop the proposed 
penalty in this complaint, the Complainant has taken into account the particular facts and cir
cumstances of this case and used EPA's 2003 RCRA Civil Penalty Policy, a copy of which is 
available upon request or can be found on the Internet at the following address: 

http: //www.epa.gov/compliance/resources/policies/civil/rcralrcpp2003-fnl.pdf 

This policy provides a rational, consistent and equitable calculation methodology for ap
plying the statutory penalty factors to particular cases. 

The Federal Civil Penalties Inflation Adjustment Act of 1990, as amended by the Debt 
Collection Improvement Act of 1996, required EPA to adjust its penalties for inflation on a peri
odic basis. Consistent with this, . the penalty amounts in the 2003 RCRA Civil Penalty Policy 
have been amended to reflect inflation adjustments. These adjustments were made pursuant to 
the December 29, 2008 document entitled Amendments to EPA' s Civil Penalty Policies to Im
plement the 2008 Civil Penalty Monetary Penalty Inflation Adjustment Rule (effective January 
12, 2009); and the November 16, 2009 document entitled Adjusted Penalty Policy Matrices 
based on the 2008 Civil Monetary Inflation Rule. 

The maximum civil penalty under Section 3008(a)(3) of RCRA, 42 U.S.C. § 6928(a)(3), 
for violations after January 12, 2009 is $37,500 per day of violation. See Paragraph 8 supra, and 
40 C.F.R. Part 19. 

The Complainant proposes, subject to receipt and evaluation of further relevant informa
tion from the Respondent, that the Respondent be assessed the following civil penalty for the vi
olations alleged in this Complaint. A penalty calculation worksheet and narrative explanation to 
support the penalty figure for the violation cited in this Complaint is included in Attachment I, 
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below. Matrices employed in the determination of individual and multi-day penalties are in
cluded as Attachments II, and III, below. 

VI. COMPLIANCE ORDER 

Based upon the foregoing, and pursuant to the authority of Section 3008 of the Act, 
Complainant herewith issues the following Compliance Order to the Respondent, which shall 
take effect (i.e., the effective date) thirty (30) days after service of this Order, unless by that date 
Respondent has requested a hearing pursuant to 40 C.F.R. § 22.15. See 42 U.S.C. § 6928(b) and 
40 C.F.R. §§ 22.37(b) and 22.7(c): 

1) Within thirty (30) calendar days of the effective date of this Compliance Order, to the extent 
it has not already done so, Respondent shall: 

a) Comply with 40 C.F.R. Subpart F requirements; or, 

b) Stop processing used oil. 

2) Within thirty (30) calendar days of the effective date of this Compliance Order, Respondent 
shall comply with all other applicable federal and state regulatory requirements for hazardous 
waste generators for its Facility. 

3) Respondent shall submit to EPA within forty ( 40) calendar days of the effective date of this 
Compliance Order written notice of its compliance (accompanied by a copy of all appropriate 
supporting documentation) or noncompliance for each of the requirements cited in Para
graphs "1" through "2" of this Compliance Order, above. If Respondent is in noncompliance 
with a particular requirement, the notice shall state the reasons for noncompliance and shall 
provide a schedule for achieving prompt compliance with the requirement. 

4) All responses, documentation, and evidence submitted in response to this Compliance Order 
should be sent to: 

Jesse Aviles 
U.S. Environmental Protection Agency, Region 2 

Caribbean Environmental Protection Division 
Response & Remediation Branch 

Centro Europa Building, Suite 417 
1492 Ponce de Leon A venue 

San Juan, Puerto Rico 00907-4127 

5) This Compliance Order shall take effect thirty (30) days after service of this Order, unless by 
that date Respondent has requested a hearing pursuant to 40 C.F.R. § 22.15 . See 42 U.S.C. 
§ 6928(b) and 40 C.F.R. §§ 22.37(b) and 22.7(c). 

6) Compliance with the provisions of this Compliance Order does not waive, extinguish or oth
erwise affect Respondent's obligation to comply with all other applicable RCRA statutory or 
regulatory (federal and/or local) provisions, nor does such compliance release Respondent 
from liability for any violations at the Facility. In addition, nothing herein waives, prejudices 
or otherwise affects EPA's right to enforce any applicable provision of law, and to seek and 
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obtain any appropriate penalty or remedy under any such law, regarding Respondent's gener
ation, handling and/or management of hazardous waste at the Facility. 

VII. NOTICE OF LIABILITY FOR ADDITIONAL CIVIL PENAL TIES 

Pursuant to the terms of Section 3008( c) of RCRA and the Debt Collection Improvement 
Act of 1996, a violator failing to take corrective action within the time specified in a compliance 
order is liable for a civil penalty of up to $37,500.00 for each day of continued noncompliance. 
Such continued noncompliance may also result in suspension or revocation of any permits issued 
to the violator whether issued by EPA. 

VIII. PROCEDURES GOVERNING THIS ADMINISTRATIVE LITIGATION 

The rules of procedure governing this civil administrative litigation have been set forth in 
the "CONSOLIDATED RULES OF PRACTICE GOVERNING THE ADMINISTRATIVE AS
SESSMENTS OF CIVIL PENAL TIES, ISSUANCE OF COMPLIANCE OR CORRECTIVE 
ACTION ORDERS, AND THE REVOCATION, TERMINATION OR SUSPENSION OF 
PERMITS," (CROP) and which are codified at 40 C.F.R. Part 22. A copy of these rules accom
panies this "Complaint, Compliance Order and Notice of Opportunity for Hearing." 

Answering the Complaint 

Where Respondent intends to contest any material fact upon which the Complaint is 
based, to contend that the proposed penalty and/or the Compliance Order is inappropriate or to 
contend that Respondent is entitled to judgment as a matter of law, Respondent must file with the 
Regional Hearing Clerk of EPA, Region 2, both an original and one copy of a written answer to 
the Complaint, and such Answer must be filed within 30 days after service of the Complaint 
(40 C.F.R. §§ 22.15(a) and 22.7(c)). The address of the Regional Hearing Clerk of EPA, Region 
2, is: 

Regional Hearing Clerk 
U.S. Environmental Protection Agency, Region 2 

290 Broadway, 16th floor - Room 1631 , 
New York, New York 10007-1866 

Respondent shall also then serve one copy of the Answer to the Complaint upon Com
plainant and the Assistant Regional Counsel mentioned in Section VI below and any other party 
to the action. 40 C.F.R. § 22.15(a). 

Respondent's Answer to the Complaint must clearly and directly admit, deny, or explain 
each of the factual allegations that are contained in the Complaint and with regard to which Res
pondent has any knowledge. 40 C.F .R. § 22.15(b ). Where Respondent lacks knowledge of a par
ticular factual allegation and so states in its Answer, the allegation is deemed denied. 40 C.F.R. 
§ 22.15(b). 

The Answer shall also set forth: ( 1) the circumstances or arguments that are alleged to 
constitute the grounds of defense, (2) the .facts that Respondent disputes (and thus intends to 
place at issue in the proceeding) and (3) whether Respondent requests a hearing. 40 C.F.R. 
§ 22.15(b). 
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Respondent ' s failure to affirmatively raise in the Answer(s) facts that constitute or that 
might constitute the grounds of their defense may preclude Respondent, at a subsequent stage in 
this proceeding, from raising such facts and/or from having such facts admitted into evidence at a 
hearing. 

Opportunity to Request a Hearing 

If requested by Respondent, a hearing upon the issues raised by the Complaint and An
swer may be held. 40 C.F.R. § 22.15(c). If, however, Respondent does not request a hearing, the 
Presiding Officer (as defined in 40 C.F.R. § 22.3) may hold a hearing .if the Answer raises issues 
appropriate for adjudication. 40 C.F.R. § 22.15(c). With regard to the Compliance Order in the 
Complaint, unless Respondent requests a hearing pursuant to 40 C.F .R. § 22.15 within thirty (30) 
days after the Compliance Order is served, the Compliance Order shall automatically become 
final. 40 C.F.R. § 22.37. 

Any hearing in this proceeding will be held at a location determined in accordance with 
40 C.F.R. § 22.2l(d). A hearing of this matter will be conducted in accordance with the provi
sions of the Administrative Procedure Act, 5 U.S.C. §§ 551-59, and the procedures set forth in 
Subpart D of 40 C.F.R. Part 22. 

Failure To Answer 

If Respondent fails in its Answer to admit, deny, or explain any material factual allega
tion contained in the Complaint, such failure constitutes an admission of the allegation 
(40 C.F.R. § 22.15(d)). If Respondent fails to file a timely [i.e. in accordance with the 30-day 
period set forth in 40 C.F.R. § 22.15(a)] Answer to the Complaint, Respondent may be found in 
default upon motion (40 C.F.R. § 22.17(a)). Default by Respondent constitutes, for purposes of 
the pending proceeding only, an admission of all facts alleged in the Complaint and a waiver of 
Respondent ' s right to contest such factual allegations (40 C.F.R. § 22.17(a)). Following a default 
by Respondent for a failure to timely file an Answer to the Complaint, any order issued therefore 
shall be issued pursuant to 40 C.F.R. § 22.17(c). 

Any penalty assessed in the default order shall become due and payable by Respondent 
without further proceedings 30 days after the default order becomes final pursuant to 40 C.F.R. 
§ 22.27(c) as set forth in 40 C.F.R. § 22.17(d). If necessary, EPA may then seek to enforce such 
final order of default against Respondent, and to collect the assessed penalty amount, in federal 
court. Any default order requiring compliance action shall be effective and enforceable against 
Respondent without further proceedings on the date the default order becomes final under 
40 C.F.R. § 22.27(c) as set forth in 40 C.F.R. § 22.17(d). 

Exhaustion of Administrative Remedies 

Where Respondent fails to appeal an adverse initial decision to the Agency' s Environ
mental Appeals Board ("EAB"; see 40 C.F.R. § 1.25(e)) pursuant to 40 C.F.R. § 22.30, and that 
initial decision thereby becomes a final order pursuant to the terms of 40 C.F.R. § 22.27(c), Res
pondent waives its right to judicial review. 40 C.F.R. § 22.27(d). 

To appeal an initial decision to the EAB, Respondent must do so " [w]ithin thirty (30) 
days after the initial decision is served upon the parties." 40 C.F.R. § 22.30(a). Pursuant to 
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40 C.F.R. § 22.7(c), where service is effected by mail, " five days shall be added to the time al
lowed by these rules for the filing of a responsive pleading or document." Note that the 45-day 
period provided for in 40 C.F.R. § 22.27(c) [discussing when an initial decision becomes a final 
order] does not pertain to or extend the time period prescribed in 40 C.F.R. § 22.30(a) for a party 
to file an appeal to the EAB of an adverse initial decision. 

IX. INFORMAL SETTLEMENT CONFERENCE 

Whether or not Respondent requests a formal hearing, EPA encourages settlement of this 
proceeding consistent with the provisions of the Act and its applicable regulations. 40 C.F.R. 
§ 22.18(b). At an informal conference with a representative(s) of Complainant, Respondent may 
comment on the charges made in the Complaint, and Respondent may also provide whatever ad
ditional information that it believes is relevant to the disposition of this matter, including: ( 1) ac
tions Respondent has taken to correct any or all of the violations herein alleged, (2) any informa
tion relevant to Complainant' s calculation of the proposed penalty, (3) the effect the proposed 
penalty would have on Respondent's ability to continue in business and/or (4) any other special 
facts or circumstances Respondent wishes to raise. 

Complainant has the authority to modify the amount of the proposed penalty, where ap
propriate, to reflect any settlement agreement reached with Respondent, to reflect any relevant 
information previously not known to Complainant, or to dismiss any or all of the charges, if Res
pondent can demonstrate that the relevant allegations are without merit and that no cause of ac
tion as herein alleged exists. Respondent is referred to 40 C.F.R. § 22.18. 

Any request for an informal conference or any questions that Respondent may have re
garding this complaint should be directed to: 

Lourdes del Carmen Rodriguez, Esq. 
Assistant Regional Counsel 

U.S. Environmental Protection Agency, Region 2 
Centro Europa Building, Suite 417 

1492 Ponce de Leon A venue 
San Juan, PR 00907 

Telephone: (787) 977-5819 

The parties may engage in settlement discussions irrespective of whether Respondent has 
requested a hearing. 40 C.F .R. § 22.18(b )( 1 ). Respondent's requesting a formal hearing does not 
prevent it from also requesting an informal settlement conference; the informal conference pro
cedure may be pursued simultaneously with the formal adjudicatory hearing procedure. A re
quest for an informal settlement conference constitutes neither an admission nor a denial of any 
of the matters alleged in the Complaint. Complainant does not deem a request for an informal 
settlement conference as a request for a hearing as specified in 40 C.F .R. § 22.15( c). 

A request for an informal settlement conference does not affect Respondent' s obligation 
to file a timely Answer to the Complaint pursuant to 40 C.F.R. § 22.15. No penalty reduction, 
however, will be made simply because an informal settlement conference is held. 

Any settlement that may be reached as a result of an informal settlement conference will 
be embodied in a written consent agreement. 40 C.F.R. § 22.18(b)(2). In accepting the consent 
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agreement, Respondent waives its right to contest the allegations in the Complaint and waive its 
right to appeal the final order that is to accompany the consent agreement. 40 C.F.R. 
§ 22.18(b )(2). To conclude the proceeding, a final order ratifying the parties ' agreement to settle 
will be executed. 40 C.F.R. § 22.18(b)(3). 

Respondent' s entering into a settlement through the signing of such Consent Agreement 
and its complying with the terms and conditions set forth in such Consent Agreement terminate 
this administrative litigation and the civil proceedings arising out of the allegations made in the 
Complaint. Respondent' s entering into a settlement does not extinguish, waive, satisfy or other
wise affect its obligation and responsibility to comply with all applicable statutory and regulatory 
requirements, and to maintain such compliance. 

X. RESOLUTION OF THI S PROCEEDING WITHOUT HEARING OR CONFERENCE 

If, instead of filing an Answer, Respondent wishes not to contest the Compliance Order 
in the Complaint and wants to pay the total amount of the proposed penalty within thirty (3 0) 
days after receipt of the Complaint, Respondent should promptly contact the Assistant Regional 
Counsel identified in Section IX. 

XI. FILING OF DOCUMENTS 

The Answer and any Hearing Request and all subsequent documents filed in this action 
shall be sent to: 

Regional Hearing Clerk 
U.S. Environmental Protection Agency, Region 2 
290 Broadway, 16th floor- Room 1631 , 
New York, New York 10007-1866 

A copy of the Answer, any Hearing Request and all subsequent documents filed in this 
action shall be sent to: 

Lourdes del Carmen Rodriguez 
Assistant Regional Counsel 
U.S . Environmental Protection Agency, Region 2 
Centro Europa Building, Suite 417 
1492 Ponce de Leon A venue 
San Juan, PR 00907 
Telephone: (787) 977-5819 
Facsimile: (787) 729-7748 

COMPLAINANT: 

Date: a 2'-- ) 1- I I 
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To: Jose Gonzalez Amador 
President 
Oil Energy System, Inc. 
256 Calle Concordia 
Petrowest Plaza 2ndo Piso 
Mayaguez, PR 00680 

cc: Ms. Maria V. Rodriguez, Director 
Land Pollution Regulation Program 
Puerto Rico Environmental Quality Board 
P.O. Box 11488 
Santurce, PR 00910 
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ATTACHMENT I 
NARRATIVE EXPLANATION TO SUPPORT COMPLAINT AMOUNT 

Penalty Computation Worksheet 
Count 

Respondent: 
Oil Energy System, Inc. 

Facility Address: 
Box 1256 
Mayagtiez, PR 00680 

Requirement Violated: 
40 C.F.R § 279 Subpart F 
Standards for Used Oil Processors andRe-Refiners 

PENALTY AMOUNT FOR COMPLAINT 

1 Gravity based penalty from matrix 
a) Potential for harm 
b) Extent of deviation 

2 Select an amount from the appropriate multi-day matrix 

3 Multiply line 2 by number of waste streams minus 1 

4 Add line 1 and line 3 

5 Percent increase/ decrease for good faith 

6 Percent increase/ decrease for willfullness/negligence 

7 Percent increase for history of non-compliance 

8 Calculate economic benefit 

9 Add lines 4, 5, 6, 7 and 8 for penalty amount to be inserted in the 
complaint 

$ 37,500.00 

Major 
Major 

$ 

$ 

$ 37,500.00 

0% $ 

0% $ 

0% $ 

$ 10,688.00 

$ 48,188.00 



NARRATIVE EXPLANATION TO SUPPORT COMPLAINT AMOUNT 
Penalty Computation Worksheet 

COUNT 1 

l. Gravity Based Penalty 

2. 

3. 

a. Potential for Harm - The potential for harm for failure to comply with the Standards for 
Used Oil Processors and Re-Refiners is deemed MAJOR. The RCRA Civil Penalty Poli
cy provides that the potential for harm should be based on two factors: 1) the adverse im
pact of the noncompliance on the regulatory scheme; and 2) the risk of human or envi
ronmental exposure. The RCRA regulatory program is undermined when the Respondent 
decided not to comply with the applicable regulations. The Facility was inspected in Feb
ruary 2010. At the time, Respondent's representatives were informed that the heating of 
the used oil was considered used oil processing and that it needed to comply with the re
quirements for used oil processors. A year later, on March 2011 , another inspection was 
made of the facility and EPA observed that Respondent had not complied with any of the 
requirements for used oil processors. Respondent's unwillingness to comply shows a dis
regard for the regulations and its role to protect human health and the environment. 

b. Extent of Deviation - The extent of deviation present in this violation was determined to 
be MAJOR. At the time of the March 2011 inspection Respondent's Facility did not was 
not in compliance with any part of the regulations for used oil processors. 

c. 

a. 

b. 

c. 

d. 

e. 

f. 

The applicable cell ranges from $37,500 to $28,330. The high point ($37,500) for the cell 
matrix was selected. 

Multiple/Multi-day - No multi-day was applied. 

Adjustment Factors 

Good Faith- No adjustment was applied. 

Willfulness/Negligence- No adjustment was applied. 

History of Compliance- No adjustment was applied. 

Ability to Pay- No adjustment was applied. 

Environmental Project- No adjustment was applied. 

Other Unique Factors- No adjustment was applied. 

Economic Benefit 

After running the BEN model, the economic benefit for not complying with the above 
mentioned requirement is $10,688. 



ATTACHMENT II 

PENALTY ASSESSMENT GRAVITY MATRIX 

Extent of Deviation from Requirement 
Major Moderate Minor 
$37,500 $28,330 $21 ,250 

Major to to to 
$28,330 $21 ,250 $15,580 

Potential $15 ,580 $11 ,330 $6,447 
for Moderate to to to 
Harm $11 ,330 $7,090 3,869 . 

$4,250 $2,130 $710 
Minor to to to 

$2,130 $710 $150 

MULTI-DAY MATRIX 

Extent of Deviation from Requirement 
Major Moderate Minor 
$7,090 $5,670 $4,250 

Major to to to 

Potential 
$1 ,420 $1 ,070 $780 
$3 ,120 $2,230 $1 ,420 

for Moderate to to to 
Harm . $570 $360 $220 

$850 $430 
Minor to to $150 

$150 $150 
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UNITED STATES ENVIRONMENTAL PROTECnON AGENCY 
WASHINGTON, D.C. 20460 

JUN 2 3 2003 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: Regional Counsel, Regions 1- 10 

OFFICE OF 
ENFORCEMENT N<J 

COMPLJANCE AS8lJRNoiCE 

Regional Enforcement Division Directors, Regions 1, 2, 4, 6 and 8 
Waste Management Division Directors, Regions 1- 10 

This memorandum transmits to you the final revised Civil Penalty Policy ("Penalty 
Policy") for actions taken under Subtitle C of the Resource Conservation and Recovery Act 
(RCRA), 42 U.S.C. §§ 6901 et seq, for immediate use in RCRA enforcement actions. 1 This 
document includes numerous revisions to the 1990 Civil Penalty Policy, the most significant of 
which are referenced below. In developing this document, the Office of Regulatory 
Enforcement, RCRA Enforcement Division, coordinated. with RCRA regional enforcement 
managers, relevant Headquarters offices and the Department of Justice. These revisions are the 
result of significant review and comment by these offices, and reflect case law and EPA policy 
that has evolved over the last twelve years. 

I would like to express my appreciation to the workgroup members whose hard work and 
informative review and consultation is reflected in the revised Penalty Policy. I believe these 
changes significantly improve the Penalty Policy and make it an up-to-date, practical guide for 
the assessment ofRCRA penalties. 

As you know, the Penalty Policy provides guidance on developing penalty amounts that 
should be sought in administrative actions filed under RCRA and penalty amounts that would be 

1 As stated in the Policy, the Policy is immediately applicable and should be used to 
calculate penalties sought in all RCRA administrative actions or accepted in settlement of both 
administrative and judicial civil enforcement actions brought under the statute after the date of 
the Policy, regardless of the date of the violation. To the maximum extent practicable, the Policy 
shall also apply to the settlement of administrative and judicial enforcement actions instituted 
prior to but not yet resolved as of the date the Policy is issued. 
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be acceptable in settlement of administrative and judicial enforcement actions under RCRA. As 
stressed in the Penalty Policy, this document is only guidance and all penalties associated with 
RCRA enforcement actions must meet the statutory requirements (42 U.S.C. § 6928). 

The revisions that have been made include: 

l. The penalty numbers have been adjusted upward by 10% as required by the Debt Collection 
Improvement Act of 1996 (another potential increase is pending). 

2. The amount of economic benefit considered "significant" warranting inclusion in a complaint 
has been increased as follows: $3,000 for penalties less than $30,000; 10% of penalties between 
$30,000 and $50,000; and $5,000 for penalties greater than $50,000. 

3. The Section on economic benefit has been updated to include "illegal competitive advantage" 
concept and "rule of thumb" approach·(for calculating small EBN penalties). 

4. A penalty mitigation factor has been added to allow for consideration of a violator's 
"cooperative attitude" which may allow further penalty reduction up to 10%. 

5. A discussion has been added regarding notice pleading (pleading statutory maximum) in some 
cases to address concerns raised by amendments to the Equal Access to Justice Act and to match 
changes to the Consolidated Rules of Practice (40 CFR Part 22). 

6. The History of Noncompliance consideration has been expanded to include other state and 
federal environmental laws. 

7. The discussion regarding violations which present harm to the regulatory program has been 
revised to demonstrate the connection to potential harm to human health and the environment. 

8. The Policy has been updated to reflect recent case law developments regarding statute of 
limitations and continuing violations. 

9. A presumption has been added that small non-profit organizations and small municipalities 
may not be as sophisticated as other regulated entities. 

10. A discussion and sample complaint language have been added regarding violations 
continuing after complaint is filed; alternatives include reserving rights to amend complaint or 
actually pleading a per day amount to be added to penalty. 

11. References have been added -to relevant policies such as the Small Business Compliance 
Policy, the Incentives for Self-Policing Policy (Audit Policy) and the Supplemental 
Environmental Projects Policy. 
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If you would like to discuss this matter further, please contact Rosemarie Kelley of the 
RCRA Enforcement Division at (202) 564-4014 or your staff can call Pete Raack at (202) 564-
4075. · 

Attachment 

cc: Enforcement Coordinators, Regions 1-10 
Robert Kaplan, Acting Director, Multimedia Enforcement Division 
RCRA Enforcement Branch Chiefs 
Walker Smith, Office of Regulatory Enforcement 
Karen Dworkin, U.S. Department of Justice 
Robert Springer, Office of Solid Waste 
Earl Salo, Office of General Counsel 
Susan Bromm, Office of Site Remediation Enforcement 
Donna Inman, Office of Compliance 
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I. SUMMARY OF THE POLICY 

The penalty calculation system established through U.S. Environmental Protection Agency's 
RCRA Civil Penalty Policy ("Penalty Policy" or "Policy") is based upon Section 3008 of RCRA, 
42 U.S.C. § 6928. Under this section, the seriousness of the violation and any good faith efforts 
to comply with applicable requirements are to be considered in assessing a penalty. Consistent 
with this statutory direction, this Penalty Policy consists of: ( 1) determining a gravity-based 
penalty for a particular violation, from a penalty assessment matrix, (2) adding a "multi-day" 
component, as appropriate, to account for a violation's duration, (3) adjusting the sum of the 
gravity-based and multi-day components, up or down, for case specific circumstances, and (4) 
adding to this amount the appropriate economic benefit gained through non-compliance. More 
specifically, the revised RCRA Civil Penalty Policy establishes the following penalty calculation 
methodology: 

Penalty Amount = gravity-based + multi-day +/- adjustments + economic benefit 
component component 

In administrative civil penalty cases, EPA will perform two separate calculations under this 
Policy: ( 1) to determine an appropriate amount to seek in the administrative complaint and 
subsequent litigation, and (2) to explain and document the process by which the Agency arrived 
at the penalty figure it has agreed to accept in settlement. The methodology for these calculations 
will differ only in that no downward adjustments (other than those reflecting a violator's good 
faith efforts to comply with applicable requirements) will usually be included in the calculation 
of the proposed penalty for the administrative complaint. In those instances where the 
respondent or reliable information demonstrates prior to the issuance of the complaint that 
applying further downward adjustment factors (over and above those reflecting a violator's good 
faith efforts to comply) is appropriate, enforcement personnel may in their discretion (but are not 
required to) make such further downward adjustments in the amount of the penalty proposed in 
the complaint. 

In determining the amount of the penalty to be included in the complaint, enforcement 
personnel should consider all possible ramifications posed by the violation and resolve any 
doubts (e.g. , as to the application of adjustment factors or the assumptions underlying the amount 
of the economic benefit enjoyed by the violator) against the violator in a manner consistent with 
the facts and findings so as to preserve EPA's ability to litigate for the strongest penalty possible. 
It should be noted that assumptions underlying any upward adjustments or refusal to apply 
downward adjustments in the penalty amount are subject to revision later as new information 
becomes available. 

In civil judicial cases, EPA will use the narrative penalty assessment criteria set forth in the 
Policy to explain the penalty amount agreed to in settlement. In litigation, the penalty that is 
sought should be based on the statutory factors set forth in Section 3008, 42 U .S.C. 
§ 6928 as well as relevant case law. 



Under this Policy, two factors are considered in determining the gravity-based penalty 
component: 

• potential for harm; and 
extent of deviation from a statutory or regulatory requirement. 

These two factors constitute the seriousness of a violation under RCRA, and have been 
incorporated into the following penalty matrix from which the gravity-based component will be 
chosen. 

Extent of Deviation from Requirement 

Potential 
for 

Harm 

MAJOR 

MODERATE 

MINOR 

MAJOR 

$27,500 
to 

22,000 

$12,099 
to 

8800 

$3,299 
to 

1,650 

MODERATE MINOR 

$21,999 $16,499 
to to 

16,500 12,1 00 

$8,799 $5,499 
to to 

5,500 3,300 

$1,649 $549 
to to 

550 110 

The Policy also explains how to factor into the calculation of the gravity-based component the 
presence of multiple and multi-day (continuing) violations. The Policy provides that for days 2 
through 180 of multi-day violations, the calculation of penalties using a multi-day component is 
mandatory, presumed, or discretionary, depending on the "potential for harm" and "extent of 
deviation" of the violations. For each day for which multi-day penalties are sought, the penalty 
amounts should be determined using the multi-day penalty matrix. The penalty amounts in the 
multi-daypenaltymatrix range from 5% to 20% (with a minimum of$110 per day) of the penalty 
amounts in the corresponding gra_vity-based matrix cells. Enforcement personnel also retain 
discretion to impose multi-day penalties: ( 1) of up to $27,500 per day, when appropriate under 

1 Although the upper end of the penalty range exceeds the statutory maximum found in 
RCRA Section 3008, 42 U.S.C. § 6928, a 10% increase in the statutory penalty amount was 
authorized by Congress in the Debt Collection Improvement Act of 1996, 28 U.S.C. 
§ 2461. See footnote 3 for further discussion. 
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the circumstances, and (2) for days of violation after the first 180, as needed to achieve 
deterrence. 

Where a company has derived significant savings or profits by its failure to comply with 
RCRA requirements, the amount of economic benefit from noncompliance gained by the violator 
will be calculated and added to the gravity-based penalty amount. The Agency has developed 
and made available to Agency personnel several methodologies that can be used to quickly and 
accurately calculate economic benefit: See Section Vlll.A.2 . 

After the appropriate gravity-based penalty amount (including the multi-day component) has 
been determined, it may be adjusted upward or downward to reflect particular circumstances 
surrounding the violation. Except in the unusual circumstances outlined in Section Vlll, the 
amount of any economic benefit enjoyed by the violator is not subject to adjustment. When 
adjusting the gravity-based penalty amount the following factors should be considered:2 

• good faith efforts to comply/lack of good faith (downward or upward adjustment); 
• degree of willfulness and/or negligence (upward or downward adjustment); 
• history of noncompliance (upward adjustment); 

ability to pay (downward adjustment); 
environmental projects to be undertaken by the violator (downward adjustment); and 

• other unique factors, including but not limited to the risk and cost of litigation and the 
cooperation of the facility during the inspection, case development and enforcement 
process prior to prehearing exchange (upward or downward adjustment). 

These factors (with the exception of the upward adjustment factor for history of 
noncompliance and the statutory downward adjustment factor for a violator's good faith efforts to 
comply) should usually be considered after the penalty has been proposed, i.e. , during the 
settlement stage. 

A detailed discussion of the Policy follows. In addition, this document includes a few 
hypothetical cases where the step-by-step assessment of penalties is illustrated. The steps 
included are choosing the correct penalty cell in the matrix, calculating the economic benefit of 
noncompliance, where appropriate, and adjusting the penalty assessment on the basis of the 
factors set forth above. Note that these examples are provided merely to illustrate application of 
the components of this Policy. Actual cases may require consideration of a wider range of facts 
and conditions in calculating penalties under this Policy. For example, in actual cases, there may 
be more complex circumstances that should be taken into accoun~ in determining the appropriate 
degree of "potential for harm." Also, the penalty justifications for real cases may require more 

2Note that RCRA Section 3008, 42 U.S.C. § 6928, requires consideration of good faith 
efforts to comply; the additional factors are consistent with the statutory mandate of Section 
3008(a)(3) and ensure that penalties are assessed in a manner that treats the regulated community 
equitably (similar violations are treated similarly) while maintaining case-specific flexibility. 
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case-specific details supporting the decision from where in the matrix cell range the penalty is 
taken. 

II. INTRODUCTION 

To respond to the problem of improper management of hazardous waste, Congress amended 
the Solid Waste Disposal Act with the Resource Conservation and Recovery Act (RCRA) of 
1976. Although the Act has several objectives, Congress' overriding purpose in enacting RCRA 
was to establish the basic statutory framework for a national system that would ensure the proper 
management ofhazardous waste. Since 1976, the Solid Waste Disposal Act has been amended 
by the Quiet Communities Act of 1978, P.L. 95 -609, the Used Oil Recycling Act of 1980, P.L. 
96-463, the Hazardous and Solid Waste Amendments of 1984, P.L. 98-221 , the Safe Drinking 
Water Act Amendments of 1986, P.L. 99-39! the Superfund Amendments and Reauthorization 
Act of 1988, P.L. 99-499, and the Federal Facility Compliance Act of 1992, P.L. 102-386. For 
simplicity and convenience, the Solid Waste Disposal Act, as amended, will hereinafter be 
referred to as "RCRA." 

Section 3008(a) ofRCRA, 42 U.S.C. § 6928(a), provides that if any person has violated or is 
in violation of a requirement of Subtitle C, the Administrator of the Environmental Protection 
Agency (EPA) may, among other options, issue an·order assessing a civil penalty of up to 
$25,000 per day for each violation. This amount has subsequently been increased to $27,500.3 

Section 3008(a)(3), 42 U.S.C. § 6928(a)(3), provides that any order assessing a penalty shall take 
into account: 

• the seriousness of the violation, and 
• any good faith efforts to comply with the applicable requirements. 

Section 3008(g) applies to civil judicial enforcement actions and establishes liability to 
the United States for civil penalties of up to $27,500 per day for each violation of Subtitle C. 
This document sets forth the Agency's Policy and internal guidelines for determining penalty 
amounts that: (1) should be sought in administrative actions filed under RCRA4 and (2) would be 

3The amount that may be sought was adjusted upward from the statutory maximum of 
$25,000 to $27,500 pursuant to the authority of the Debt Collection Improvement Act of 1996, 
28 U.S.C. § 2461 , and regulations implementing that Act found at 40 CFR Part 19. For more 
information, see the May 19, 1997, Memorandum from Steven A. Herman "Modifications to 
EPA Penalty Policies to Implement the Civil Monetary Penalty Inflation Rule (Pursuant to the 
Debt Collection Improvement Act of 1996)." 

4 This Policy does not limit the penalty amount that may be sought in civil judicial 
actions. In civil judicial actions brought pursuant to RCRA, the United States may, in its 
discretion, continue to file complaints requesting a civil penalty up to the statutory maximum 
amount, and may litigate for the maximum amount justifiable on the facts of the case. 
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acceptable in settlement of administrative and judicial enforcement actions under RCRA5
. This 

Policy supersedes the guidance document entitled, "Applicability of RCRA Penalty Policy to 
LOIS Cases" (November 16, 1987). It does not, however, apply to penalties assessed under 
Subtitle I (UST) of RCRA, 42 U .S.C. § 6991 , et seq, and penalties assessed under the Mercury
Containing and Rechargeable Battery Management Act of 1996 ("Battery Act"), 42 U.S.C. §§ 
14301-143366

. 

The purposes of the Policy are to ensure that RCRA civil penalties are assessed in a manner 
consistent with Section 3008; that penalties are assessed in a fair and consistent manner; that 
penalties are appropriate for the gravity of the violation committed; that economic incentives for 
noncompliance with RCRA requirements are eliminated; that penalties are sufficient to deter 
persons from committing RCRA violations; and that compliance is expeditiously achieved and 
maintained. 

This Policy does not address whether assessment of a civil penalty is the correct enforcement 
response to a particular violation. Rather, this Policy focuses on determining the proper civil 
penalty amount that the Agency should obtain once a decision has been made that a civil penalty 
is the proper enforcement remedy to pursue. For guidance on when to assess administrative 
penalties, enforcement personnel should consult the Hazardous Waste Civil Enforcement 
Response Policy, March 15, 1996, and any subsequent amendments to that document. The 
Enforcement Response Policy provides a general framework for identifying violations and 
violators of concern as well as guidance on selecting the appropriate enforcement response to 
various RCRA violations. 

While this Policy addresses the calculation of specific penalty amounts for the purposes of 
administrative enforcement actions, under appropriate circumstances, Agency personnel may 
plead the statutory maximum penalty. This form of notice pleading, which is allowed under the 
revised Consolidated Rules ofPractice/ 40 CFR § 22.14(a)(4), permits the Agency to avoid 

. 
5ln addition to administrative actions and administrative and judicial settlements brought 

under RCRA Subtitle C, this Policy applies to penalties sought in administrative complaints and 
accepted in settlement of administrative and judicial enforcement actions brought pursuant to the 
authority ofRCRA Section 4005(c)(2)(A), 42 U.S.C. § 6945(c)(2)(A). This provision allows for 
federal enforcement where EPA has determined that the state has not adopted an adequate 
program. 

6This Policy does, however, apply to penalties assessed under Section 14323 of the 
Battery Act relating to the collection, storage or transportation of some types of batteries. 

7The Consolidated Rules of Practice Governing the Administrative Assessment of Civil 
Penalties, Issuance of Compliance or Corrective Action Orders, and the Revocation, Termination 
or Suspension of Permits ("the Consolidated Rules of Practice" or "the Rules") are found at 40 

5 



potential issues regarding the proposing of a penalty where information, such as the financial 
viability of the respondent, cannot be obtained before the complaint is filed. For more 
information, see the May 28, 1996, Memorandum from Robert Van Heuvelen "Interim Guidance 
on Administrative and Civil Judicial Enforcement Following Recent Amendments to the Equal 
Access to Justice Act" and the preamble to the revised Consolidated Rules of Practice, 64 Fed. 
Reg. 40137, 40151 (7/23/99). 

The RCRA Civil Penalty Policy is immediately applicable and should be used to calculate 
penalties sought in all RCRA administrative actions or accepted in settlement of both 
administrative and judicial civil enforcement actions brought under the statute after the date of 
the Policy, regardless of the date of the violation. To the maximum extent practicable, the Policy 
shall also apply to the settlement of administrative and judicial enforcement actions instituted 
prior to but not yet resolved as of the date the Policy is issued.8 

The procedures set out in this document are intended solely for the guidance of government 
personnel. They are not intended and cannot be relied upon to create rights, substantive or 
procedural, enforceable by any party in litigation with the United States. The Agency reserves 
the right to act at variance with this Policy and to change it at any time without public notice. 

Ill. RELATIONSHIP TO AGENCY PENALTY POLICY 

The RCRA Civil Penalty Policy sets forth a method for calculating penalties consistent with 
the established goals of the Agency's Policy on Civil Penalties9 which was issued on February 16, 
1984. These goals are: 

• deterrence; 
• fair and equitable treatment of the regulated community; and 
• swift resolution of environmental problems. 

CFR Part 22. Revisions to these Rules were published on July 23, 1999, (64 Fed. Reg. 40137), 
and were effective August 23, 1999. 

8For more information on the role of Agency penalty policies in administrative litigation 
and their use by Presiding Officers and the Environmental Appeals Board, see the March 19, 
1997, Memorandum from Robert Van Heuvelen "Impact ofWausau on Use of Penalty Policies" 
and the December 15, 1995, Memorandum from Robert Van Heuvelen "Guidance on Use of 
Penalty Policies in Administrative Litigation." For EAB discussions on this subject, see In re: 
Catalina Yachts, 8 E.A.D. 199 (EAB, 3/24/99); In re: Ocean State Asbestos Removal, 7 E.A.D. 
522 (EAB, 3113/98). The Regions are counseled to review current caselaw and policies issued 
which may affect the role of the Agency's penalty policies in administrative litigation. 

9Codified as Policy PT.l-1 in the Revised General Enforcement Policy Compendium. 
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The RCRA Penalty Policy also adheres to the Agency's 1984 Civil Penalty Policy's framework 
for assessing civil penalties by: 

calculating a preliminary deterrence amount consisting of a gravity component and a 
component reflecting a violator's economic benefit of noncompliance; and 

• applying adjustment factors to account for differences between cases. 

IV. DOCUMENTATION AND RELEASE OF INFORMATION 

A. DOCUMENTATION FOR PENALTY SOUGHT IN ADMINISTRATIVE LITIGATION 

In order to support the penalty proposed in the administrative enforcement action, enforcement 
personnel must include in the case file an explanation of how the proposed penalty amount was 
calculated. As a sound case management practice in administrative cases, a case "record" file 
should document or reference all factual information on which EPA will need to rely to support 
the penalty amount sought in the enforcement action. Full documentation of the reasons and 
rationale for the penalty complaint amount is important to expeditious, successful administrative 
enforcement of RCRA violations. The documentation should include all relevant information and 
documents which served as the basis for the penalty complaint amount and were relied upon by 
the Agency decision-maker. In general, only final documents, but not preliminary documents, 
such as drafts and internal memoranda reflecting earlier deliberations, should be included in the 
record file . All documentation supporting the penalty calculation should be in the record file at 
the time the complaint is issued. The documentation should be supplemented to 
include a justification for any adjustments to the penalty amount in the complaint made after 
initial issuance of the complaint, if such adjustments are necessary. 

Additionally, Agency regulations governing administrative assessment of civil penalties, at 40 
CFR § 22.14(a)( 4)(i), require that in cases where a specific penalty demand is included in the 
complaint, a brief explanation of the rationale for the proposed penalty must be included. The 
regulations require that in such cases the Agency must additionally explain in the prehearing 
exchange of information how the proposed penalty was calculated in accordance with any criteria 
set forth in RCRA. See 40 CFR § 22.19(a)(3). For those penalty cases where the statutory 
maximum is pled in the complaint, the regulations require that the Agency include in the 
prehearing exchange all factual information relevant to the assessment of the penalty and that the 
Agency file, within fifteen days after respondent files its prehearing information exchange, a 
document specifying a proposed penalty and explaining how the proposed penalty was calculated 
in accordance with any criteria set forth in RCRA.10 See 40 CFR § 22.19(a)(4). 

1°For those complaints which contain the statutory maximum, the Consolidated Rules of 
Practice require that the complaints state .the number of violations (and where applicable, days of 
violation) for which a penalty is sought, a brief explanation of the severity of each violation 
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To ensure that RCRA administrative complaints comply with the statute and the rules for those 
cases where a specific proposed penalty is sought when the complaint is initially issued, as long 
as sufficient facts are alleged in the complaint, enforcement personnel may plead the following: 

Based upon the facts alleged in this Complaint, upon those factors set forth in 
Section 3008(a)(3) of the Resource Conservation and Recovery Act (RCRA), 42 
U.S.C. § 6928(a)(3), and the RCRA Civil Penalty Policy, including the 
seriousness of the violations, any good faith efforts by the respondent to comply 
with applicable requirements, any economic benefit accruing to the respondent, 
and such other matters as justice may require, the Complainant proposes that the 
Respondent be assessed the following civil penalty for the violations alleged in 
this Complaint: 

Count 1 ........ $25,000 

Count 2 ... . . ... $80,000 

Where a speci.fic penalty is sought, enforcement personnel may use the above general language 
in the complaint and should include a copy of the penalty calculation worksheets or the 
analogous regional penalty calculation summary as an attachment to the complaint. When the 
proposed penalty is sent to the respondent in the pre-hearing exchange submission, the penalty 
calculation worksheets or the analogous regional penalty calculation summary should be included 
at that time. Enforcement personnel must be prepared to present at the pre-hearing conference or 
evidentiary hearing more detailed information reflecting the specific factors weighed in 
calculating the penalty proposed in the complaint. For example, evidence of specific instances 
where the violation actually did, could have, or still might result in harm could be presented to 
the trier of fact to illustrate the potential for harm factor of the penalty. 

The record supporting the penalty amount specified in the complaint should include a penalty 
computation worksheet or the analogous regional penalty calculation summary which explains 
the potential for harm, extent of deviation from statutory or regulatory requirements, economic 
benefit of noncompliance, and any adjustment factors applied (e.g. , good faith efforts to comply). 
An example of the worksheet is attached in the Appendix to this Policy. Also, the record should 
include any inspection reports and other documents relating to the penalty calculation. For more 
information, see the August 9, 1990, Memorandum from James Strock "Documenting Penalty 
Calculations and Justifications in EPA Enforcement Actions." 

alleged and a recitation of the statutory penalty authority applicable for each violation alleged in 
the complaint. See 40 CFR § 22.14(a)( 4)(ii). 
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B. DOCUMENTATION OF PENALTY SETTLEMENT AMOUNT 

Until settlement discussions or the pre-hearing information exchanges occur with the 
respondent, mitigating and equitable factors and overall strength of the Agency's enforcement 
case may be difficult to assess. Accordingly, preparation of a penalty calculation worksheet for 
purposes of establishing the Agency's settlement position on penalty amount may not be feasible 
prior to the time that negotiations with the violator commence. Once the violator has presented 
the Region with its best arguments relative to penalty mitigation, the Region may, at its 
discretion, complete and document a penalty calculation to establish its initial "bottom line" 
settlement position. However, at a minimum, prior to final approval of any settlement, whether 
administrative or judicial, enforcement personnel should complete a final worksheet and 
narrative explanation or an analogous regional penalty calculation summary which provides the 
rationale for the final settlement amount to be included in the case file. As noted above, 
enforcement personnel may, in arriving at a penalty settlement amount, deviate significantly from 
the penalty amount sought in an administrative complaint, provided such discretion is exercised 
in accordance with the provisions of this Policy. 

An example of the penalty computation worksheet that may be included in the case file is 
attached to this Policy in Section X.A. 

C. RELEASE OF INFORMATION 

Release of information to members of the public relating to the use of the RCRA Civil Penalty 
Policy in enforcement cases is subject to the Freedom of Information Act (FOIA), 5 U.S.C. 
§ 552, and the Agency regulations implementing that Act, 40 CFR Part 2. FOIA, as implemented 
through Agency regulations, sets forth procedural and substantive requirements governing the 
disclosure of information by Federal agencies. While the Agency maintains a policy of openness 
and freely discloses much of what is requested by the public, there are a number of exemptions in 
FOIA which allow the Agency to withhold and protect from disclosure certain documents and 
information in appropriate circumstances. 

In ongoing enforcement cases, documents and other material that deal with establishing the 
appropriate amount of a civil penalty (particularly penalty computation worksheets and similar 
calculation summaries) may be covered by two different FOIA exemptions, 5 U.S.C.§§ 552(b)(5) 
and (7). Documents that support or relate to the amount of the civil penalty the Agency would be 
willing to accept in settlement are likely to fall within the scope of these exemptions and in many 
cases can be withheld. Documents that support or relate to the amount of a penalty the Agency 
has proposed in an administrative complaint may also qualify for protection under the 
exemptions. 11 It is important to note that the Agency should, under most circumstances, release 

11IfEPA receives a FOIA request relating to the civil penalty in a judicial enforcement 
action, it must notify and coordinate with the Department of Justice before responding. 
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the final draft of the penalty computation worksheets or the analogous regional penalty 
calculation summary at the time a specific penalty amount is proposed. For more information on 
the Agency's policy of releasing information, see the August 15, 1996, Memorandum from 
Steven A. Herman "Public Release of EPA Enforcement Information." Because issues relating 
to FOIA and application of its exemptions require special attention, the Regional Freedom of 
Information Act Officer or appropriate attorney in the regional legal office should be consult~d 
whenever any request is made by a member of the public relating to the application of the RCRA 
Penalty Policy in general or in a specific enforcement action. For additional information on 
FOIA and current Agency FOIA policy, Agency enforcement personnel should consult the 1992 
EPA Freedom of Information Act Manual and contact the Office of General Counsel (Finance 
and Operations Law Office). 

V. RELATIONSHIP BETWEEN PENALTY AMOUNT SOUGHT IN AN 
ADMINISTRATIVE ACTION AND ACCEPTED IN SETTLEMENT 

The Consolidated Rules of Practice for administrative proceedings allow the Agency to include 
a specific proposed penalty in the complaint or within 15 days after the respondent files its 
prehearing exchange of information. The Rules require that, in either situation, the Agency must 
provide the respondent with an explanation of how the penalty was calculated in accordance with 
any criteria set forth in RCRA. 12 The Penalty Policy not only facilitates compliance with the 
Rules of Practice by requiring that enforcement personnel calculate a proposed penalty (and 
include this amount and the underlying rationale for adopting it either in the complaint or within 
15 days after the respondent files the prehearing exchange), but also identifies a methodology for 
calculating penalty amounts which would be acceptable to EPA in settlement of administrative 
and judicial enforcement actions. The Agency expects that the dollar amount of the proposed 
penalty that will be sought in the administrative hearing will often exceed the amount of the 
penalty the Agency would accept in settlement. Thi~ may be so for several reasons. 

First, at the time the complaint is filed, the Agency will often not be aware of mitigating 
factors (then known only to the respondent) on the basis of which the penalty may be adjusted 
downward. Second, it is appropriate that the Agency have the enforcement discretion to accept 
in settlement a lower penalty than it has sought in its complaint, because in settling a case the 
Agency is able to avoid the costs and risks of litigation. Moreover respondents must perceive 
that they face some significant risk of higher penalties through litigation to have appropriate 
incentives to agree to penalty amounts acceptable to the Agency in settlement. 
Therefore, Agency enforcement personnel should, as necessary, prepare two separate penalty 
calculations for each administrative proceeding-- one to support the initial proposed penalty and 
the other to be placed in the administrative file as support for the final penalty amount the 

12See 40 CFR §§ 22.19(a)(3) and (4) . 
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Agency accepts in settlement. 13 In calculating the amount of the proposed penalty to be sought in 
an administrative proceeding, Agency personnel should total: (1) the gravity-based penalty 
amount (including any multi-day component), and (2) an amount reflecting upward adjustments14 

of the penalty, and subtract from this sum an amount reflecting any downward adjustments in the 
penalty based s.olely on respondent's "good faith efforts15 to comply with applicable 
requirements." This total should then be added to the amount of any economic benefit accruing 
to the violator. The result will be the proposed penalty the Agency will seek in the administrative 
proceeding. 

The methodology for determining and documenting the penalty figure the Agency accepts in 
settlement should be basically identical to that employed in calculating the proposed penalty, but 
should also include consideration of: ( 1) any new and relevant information obtained from the 
violator or elsewhere, and (2) all other downward adjustment factors (in addition to the "good 
faith efforts" factor weighed in calculating the proposed penalty). 

It may be noted that the RCRA Penalty Policy serves as guidance not only to Agency 
personnel charged with responsibility for calculating appropriate penalty amounts for RCRA 
violations but also under 40 CFR § 22.27(b) to judicial officers presiding over administrative 

13 In judicial actions, it will generally only be necessary to calculate a penalty amount to 
support any penalty the Agency is to accept in settlement. Counsel for the United States may 
point out to the court in judicial actions that the penalty figure it seeks is consistent with the 
rationale underlying the Penalty Policy. However, counsel should not suggest that the court is 
bound to follow the Policy in assessing a civil penalty. 

14 While the Agency may at this early juncture have limited knowledge of facts necessary 
to calculate any upward adjustments in the penalty, it should be remembered that amendments to 
the complaint (including the amount of the proposed penalty) may be made after an answer is 
filed only with the leave ofthe presiding officer. See 40 CFR § 22.14(c). 

15Since Section 3008(a)(3) of RCRA requires that a violator's "good faith efforts to 
comply with applicable requirements" be considered by the Agency in assessing any penalty, it is 
appropriate that this factor be weighed in calculating the proposed penalty based on information 
available to EPA. While Section 3008(a)(3) also requires that the Agency weigh the seriousness 
of the violation in assessing a penalty, this requirement is generally satisfied by including a 
gravity-based component which reflects the seriousness (i.e., the potential for harm and extent of 
deviation from applicable requirements) of the violation. As noted above, enforcement personnel 
may in their discretion further adjust the amount of the proposed penalty downward where the 
violator or information obtained from other sources has convincingly demonstrated prior to the 
time EPA files the administrative complaint or the subsequent proposed penalty calculation 
document (where the statutory maximum is sought in the complaint) that application of 
additional downward adjustment factors is warranted by the facts. 
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proceedings at which proper penalty amounts for violations redressable under RCRA Sections 
3008( a) and (g) are at issue. Such judicial officers thus have discretion to apply most of the 
upward or downward adjustment factors described in this Policy in determining what penalty 
should be imposed on a violator. However, judgments as to whether a penalty should be reduced 
in settlement because: ( 1) the violator is willing to undertake an environmental project in 
settlement of a penalty claim, (2) the Agency faces certain litigative risks in proceeding to 
hearing or trial, or (3) the violator demonstrates a highly cooperative attitude throughout the 
compliance inspection and enforcement process, are decisions involving matters of policy and 
prosecutorial discretion which by their nature are only appropriate to apply in the context of 
settling a penalty claim. It is therefore contemplated that decisionmakers in administrative 
proceedings would not adjust penalty amounts downward based upon their assessment of any of 
these three "settlement only'' factors in assessing a civil penalty. 

VI. DETERMINATION OF GRAVITY-BASED PENALTY AMOUNT 

RCRA Section 3008(a)(3) states that the seriousness of a violation must be taken into account 
in assessing a penalty for the violation. The gravity-based component is a measure of the 
seriousness of violation. The gravity-based penalty amount should be determined by examining 
two factors : 

• potential for harm; and 
• extent of deviation from a statutory or regulatory requirement. 

A. POTENTIAL FOR HARM 

The RCRA requirements were promulgated in order to prevent harm to human health and the 
environment. Thus, noncompliance with any RCRA requirement can result in a situation where 
there is a potential for harm to human health or the environment. In addition to those violations 
that involve actual or potential contamination from the release of hazardous wastes, violations 
such as failure to comply with recordkeeping requirements create a risk of harm to the 
environment or human health as well as undermine the integrity of the RCRA regulatory 
program. Accordingly, the assessment of the potential for harm resulting from a violation should 
be based on two factors : 

• the risk of human or environmental exposure to hazardous waste and/or hazardous 
constituents that may be posed by noncompliance, and 

• the adverse effect noncompliance may have on statutory or regulatory purposes or 
procedures for implementing the RCRA program. · 
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1. Risk of Exposure 

The risk of exposure presented by a given violation depends on both the likelihood that human 
or other environmental receptors may be exposed to hazardous waste and/or hazardous 
constituents and the degree of such potential exposure. Evaluating the risk of exposure may be 
simplified by considering the factors which follow below. 

a. Probability of Exposure 

Where a violation involves the actual management of waste, a penalty should reflect the 
probability that the violation could have resulted in, or has resulted in a release of hazardous 
waste or constituents, or hazardous conditions posing a threat of exposure to hazardous waste or 
waste constituents. The determination of the likelihood of a release should be based on whether 
the integrity and/or stability of the waste management unit or waste management practice is 
likely to have been compromised. 

Some factors to consider in making this determination would be: 

• evidence of release (e.g. , existing soil or groundwater contamination), 
• evidence of waste mismanagement (e.g., rusting drums), and 

adequacy of provisions for detecting and preventing a release (e.g., monitoring 
equipment and inspection procedures). 

A larger penalty is presumptively appropriate where the violation significantly impairs the 
ability of tb.e hazardous waste management system to prevent and detect releases of hazardous 
waste and constituents. 

b. Potential Seriousness of Contamination 

When calculating risk of exposure, enforcement personnel should weigh the harm which 
would result if the hazardous waste or constituents were in fact released to the environment. 

Some factors to consider in making this determination would be: 

• quantity and toxicity of wastes (potentially) released, 
• likelihood or fact of transport by way of environmental media (e.g., air and 

groundwater), and 
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• existence, size, and proximity of receptor populations (e.g., local residents, fish, and 
wildlife, including threatened or endangered species) and sensitive environmental 
media (e.g., surface waters and aquifers).16 

In considering the risk of exposure, the emphasis is placed on the potential for harm posed by a 
violation rather than on whether harm actually occurred. Violators rarely have any control over 
whether their pollution actually causes harm. Therefore, such violators should not be rewarded 
with lower penalties simply because the violations did not result in actual harm. 

2. Harm To The RCRA Regulatory Program 

There are some requirements of the RCRA program which, if violated, may not appear to give 
rise as directly or immediately to a significant risk of contamination as other requirements of the 
program. Noncompliance with these requirements, however, directly increases the threat of harm 
to human health and the environment. Therefore, all regulatory requirements are fundamental to 
the continued integrity of the RCRA program. Violations of such requirements may have serious 
implications and merit substantial penalties where the violation undermines the statutory or 
regulatory purposes or procedures for implementing the RCRA program. Some examples of this 
kind of regulatory harm include: 

• failure to notify as a generator or transporter of hazardous waste, and/or owner/ 
operator of a hazardous waste facility pursuant to section 301 0; 

• failure to comply with financial assurance requirements; 
• failure to submit a timely/adequate Part B application; 
• failure to respond to a formal information request; 
• operating without a permit or interim status; 
• failure to prepare or maintain a manifest; or 
• failure to maintain groundwater monitoring results. 

It should also be clear that these types of requirements are based squarely on protection 
concerns and are fundamental to the overall goals of RCRA to handle wastes in a safe and 
responsible manner. For example, preparation and maintenance of manifests are vital to ensure 
that hazardous waste is not mishandled, responses to information requests are necessary to ensure 
that crucial information is obtained and, in some cases, immediately acted upon, and 
groundwater monitoring results must be maintained to ensure releases can be fully addressed and 

16ln considering this factor, the environmental sensitivity of the receptor areas or 
populations should be examined. The risk of exposure to a particularly sensitive environmental 
area, such as a wetlands, a drinking water source, or the habitat of a threatened or endangered 
species, may be a basis for an upward adjustment of the category chosen for the potential harm 
(i.e. , minor to moderate, moderate to major) or a selection of a higher amount in the range of the . 
chosen penalty matrix cell. 
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the spreading of contamination is stopped. 

3. Applying the Potential for Harm Factor 

a. Evaluating the Potential for Harm 

Enforcement personnel should evaluate whether the potential for harm is major, moderate, or 
minor in a particular situation. The degree of potential harm represented by each category is 
defined as: 

MAJOR: 

MODERATE: 

MINOR: 

( 1) The violation poses or may pose a substantial risk of exposure of 
humans or other environmental receptors to hazardous waste or 
constituents; and/or 
(2) the actions have or may have a substantial adverse effect on statutory 
or regulatory purposes or procedures for implementing the RCRA 
program. 

(1) The violation poses or may pose a significant risk of exposure of 
humans or other environmental receptors to hazardous waste or 
constituents; and/or 
(2) the actions have or may have a significant adverse effect on statutory 
or regulatory purposes or procedures for implementing the RCRA 
program. 

( 1) The violation poses or may pose a relatively low risk of exposure of 
humans or other environmental receptors to hazardous waste or 
constituents; and/or 
(2) the actions have or may have a small adverse effect on statutory or 
regulatory purposes or procedures for implementing the RCRA program. 

The examples which follow illustrate the differences between major, moderate, and minor 
potential for harm. Just as important as the violation involved are the case specific factors 
surrounding the violation. Enforcement personnel should avoid automatic classification of 
particular violations. 

b. Examples 

Example 1 - Major Potential for Harm 

40 CFR § 265.143 requires that owners or operators ofhazardous waste facilities establish 
financial assurance to ensure that funds will be available for proper closure of facilities. Under 
40 CFR § 265.143(a)(2), the wording of a trust agreement establishing financial assurance for 
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closure must be identical to the wording specified in 40 CFR § 264.151(a)(l). Failure to word 
the trust agreement as required may appear inconsequential. However, even a slight alteration of 
the language could change the legal effect of the financial instrument so that it would no longer 
satisfy the intent of the regulation thereby preventing the funds from being available for closure. 
Such a facility could potentially become another abandoned hazardous waste site. When the 
language of the agreement differs from the requirement such that funds would not be available to 
close the facility properly, the lack of identical wording would have a substantial adverse effect 
on the regulatory scheme (and, to the extent the closure process is adversely affected, could pose 
a substantial risk of exposure). This violation would therefore be assigned to the major potential 
for harm category. 

Example 2- Moderate Potential for Harm 

Owners and operators of hazardous waste facilities that store containers must comply with the 
regulations found at 40 CFR Part 264, Subpart I. One of the regulations found in this Subpart 
requires owners/operators to inspect, at least weekly, container storage areas to ensure containers 
are not deteriorating or leaking ( 40 CFR § 264.174). If a facility was inspecting storage areas 
twice monthly, this situation could present a significant risk of release ofhazardous wastes to the 
environment. Because some inspections were occurring, it is unlikely that a leak would go 
completely undetected; however, the frequency of the inspections may allow a container to leak 
for up to two weeks unnoticed. The moderate potential for harm category would be appropriate 
in this case. 

Example 3 - Minor Potential for Harm 

Owners or operators of hazardous waste facilities must, under 40 CFR § 262.23, sign each 
manifest certification by hand. If a facility was using manifests that had a type-written name 
where the signature should be, this would create a potential for harm. Enforcement personnel 
would need to examine the impact that failure to sign the manifest certification would have on 
the integrity of the manifest system and the validity and reliability of the information indicated on . 
the manifest. If the manifests were otherwise completed correctly and had other indicia that the 
information was correct, the likelihood of exposure and adverse effect on the implementation of 
RCRA may be relatively low. The minor potential for harm category could be appropriate for 
such a situation. 

B. EXTENT OF DEVIATION FROM REQUIREMENT 

1. Evaluating the Extent of Deviation 

The "extent .of deviation" from RCRA and its regulatory requirements relates to the degree to 
which the violation renders inoperative the requirement violated. In any violative situation, a 
range of potential noncompliance with the subject requirement exists. In other words, a violator 
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may be substantially in compliance with the provisions of the requirement or it may have totally 
disregarded the requirement (or a point in between). In determining the extent of the deviation, 
the following categories should be used: 

MAJOR: 

MODERATE: 

MINOR: 

a. Examples 

The violator deviates from requirements of the regulation or statute to such 
an extent that most (or important aspects) of the requirements are not met 
resulting in substantial noncompliance. 

The violator significantly deviates from the requirements of the regulation 
or statute but some of the requirements are implemented as intended. 

The violator deviates somewhat from the regulatory or statutory 
requirements but most (or all important aspects) of the requirements are 
met. 

A few examples will help demonstrate how a given violation is to be placed in the proper 
category: 

Example 1 - Closure Plan 

40 CFR § 265.112 requires that owners or operators oftr~atrnent, storage, and disposal 
facilities have a written clos\}re plan. This plan must identify the steps necessary to completely 
or partially close the facility at any point during its intended operating life. Possible violations of 
the requirements of this regulation range from having no closure plan at all to having a plan 
which is somewhat inadequate (e.g. , it omits one minor step in the procedures for cleaning and 
decontaminating the equipment while complying with the other requirements). Such violations 
should be assigned to the "major" and "minor" categories respectively. A violation between 
these extremes might involve failure to modify a plan for increased decontamination activities as 
a result of a spill on-site and would be assigned to the moderate category. 

Example 2 -Failure to Maintain Adequate Security 

40 CFR § 265 .14 requires that owners or operators of treatment, storage, and disposal facilities 
take reasonable care to keep unauthorized persons from entering the active portion of a facility 
where injury could occur. Generally, a physical barrier must be installed and any access routes 
controlled. 

The range of potential noncompliance with the security requirements is quite broad. In a 
particular situation, the violator may prove to have totally failed to supply any security systems. 
Total noncompliance with regulatory requirements such as this would result in classification into 
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the major category. In contrast, the violation may consist of a small oversight such as failing to 
lock an access route on a single occasion. Obviously, the degree of noncompliance in the latter 
situation is less significant. With all other factors being equal, the less significant noncompliance 
should draw a smaller penalty assessment. In the matrix system this is achieved by choosing the 
minor category. 

C. PENALTY ASSESSMENT MATRIX 

Each of the above factors -- potential for harm and extent of deviation from a requirement -
forms one of the axes of the penalty assessment matrix. The matrix has nine cells, each 
containing a penalty range. The specific cell is chosen after determining which category (major, 
moderate, or minor) is appropriate for the potential for harm factor, and which category is 
appropriate for the extent of deviation factor. · 

The complete matrix is illustrated below. 

Extent of Deviation from Requirement 

Potential 
for 

Harm 

MAJOR 

MODERATE 

MINOR 

MAJOR 

$27,500 
to 

22,000 

$12,099 
to 

8,800 

$3,299 
to 

1,650 

MODERATE MINOR 

$21 ,999 . $16,499 
to to 

16,500 12,100 

$8,799 $5,499 
to to 

5,500 3,300 

$1,649 $549 
to to 
550 110 

The lowest cell (minor potential for harm/minor extent of deviation) contains a penalty range 
from $110 to $549. The highest cell (major potential for harm/major extent of deviation) is 
limited by the maximum statutory penalty allowance of $27,500 per day for each violation. 17 

17Note that all references in this Policy to matrix cells consist of the Potential for Harm 
factor followed by the Extent of Deviation factor (e.g., major potential for harm/moderate extent 
of deviation is referred to as major/moderate). 

18 



The selection of the exact penalty amount within each cell is left to the discretion of 
enforcement personnel in any given case. The range of numbers provided in each matrix cell 
serves as a "fine tuning" device to allow enforcement personnel to better adapt the penalty 
amount to the gravity of the violation and its surrounding circumstances. Enforcement personnel 
should analyze and rely on case-specific factors in selecting a dollar figure from this range. Such 
factors include the seriousness of the violation (relative to other violations falling within the 
same matrix cell), the environmental sensitivity of the areas potentially threatened by the 
violation, efforts at remediation or the degree of cooperation evidenced by the facility (to the 
extent this factor is not to be accounted for in subsequent adjustments to the penalty amount), the 
size and sophistication of the violator, 18 the number of days of violation, 19 and other relevant 
matters. For guidance on recalculation of the gravity based penalty based on new information, 
see Section IX A.2. 

For some continuing violations, it is possible that circumstances may change during the period 
of violation in some manner that could affect the Potential for Harm or Extent of Deviation 
determinations. Enforcement personnel may choose different matrix cells for different periods of 
the same violation. For example, for a violation that lasts for 100 days, the circumstances during 
the first 50 days may warrant a penalty from the major/major cell. On day 51, if the violator 
takes affirmative steps to come into compliance or otherwise address the noncompliance but does 
not completely end the violation, the Potential for Harm or Extent of Deviation may change 
enough to warrant a different category (i.e., moderate or minor). In such a case, enforcement 
personnel should calculate separate penalties for the distinct periods of violation. This 
adjustment only applies where actions of the violator change the circumstances; natural 
attenuation or other natural changes in the circumstances should not result in this type of 
bifurcated penalty calculation . 

. 
18When considering the sophistication of the violator, enforcement personnel may 

presume, in the absence of information to the contrary, that entities such as small non-profit 
organizations and small municipalities do not possess the same level of sophistication as other 
regulated entities. This presumption should, in most circumstances, result in a lower penalty 
amount than would otherwise be selected for similar violations. The sophistication of the 
violator is also relevant in the case of a small business. Agency personnel should consult the 
April 5, 2000, "Small Business Compliance Policy" and consider all relevant factors in 
determining the appropriate enforcement response in these circumstances. 

19For example, for violations that continue for more than one day, when a multi-day 
component is not part of the penalty calculation, the number of days can be considered as a factor 
to select an appropriate penalty from this matrix. 
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VII. MULTIPLE AND MULTI-DAY PENALTIES 

A. PENAL TIES FOR MULTIPLE VIOLATIONS 

1. Multiple Violations Criteria 

In certain situations, EPA may find that a facility has violated several different RCRA 
requirements. A separate penalty should be proposed in an administrative proceeding and 
obtained in settlement or litigation for each separate violation that results from an independent 
act (or failure to act) by the violator and is substantially distinguishable from any other claim in 
the complaint for which a penalty is to be assessed. A given claim is independent of, and 
substantially distinguishable from, any other claim when it requires an element of proof not 
needed by the others. In many cases, violations of different sections of the regulations constitute 
independent and substantially distinguishable violations. For .example, failure to implement a . 
groundwater monitoring program, 40 CFR § 265.90, and failure to have a written closure plan, 
40 CFR § 265.112, are violations which can be proven only if the Agency substantiates different 
sets of factual allegations. In the case of a facility which has violated both of these sections of 
the regulations, a separate count should be charged for each violation. For litigation or 
settlement purposes, each of the violations should be assessed separately and the amounts added 
to determine a total penalty to pursue. 

It is also possible that different violations of the same section of the regulations could 
constitute independent and substantially distinguishable violations. For example, in the case of a 
regulated entity which has open containers of hazardous waste in its storage area, 40 CFR 
§ 265 .173(a), and which also ruptured these or different hazardous waste containers while 
moving them on-site, 40 CFR § 265.173(b ), there are two independent acts. While the violations 
are both of the same regulatory section, each requires distinct elements of proof. In this situation, 
two counts with two separate penalties would be appropriate. For penalty purposes, each of the 
violations should be assessed separately and the amounts totaled. 

Penalties for multiple violations also should be sought in litigation or obtained in settlement 
where one company has violated the same requirement in substantially different locations. An 
example of this type of violation is failure to clean up discharged hazardous waste during 
transportation, 40 CFR § 263.31. A transporter who did not clean up waste discharged in two 
separate locations during the same trip should be charged with two counts. In these situations, 
the separate locations present separate and distinct risks to public health and the environment. 
Thus, separate penalty assessments are justified. 

Similarly, penalties for multiple violations are appropriate when a company violates the same 
requirement on separate occasions not cognizable as multi-day violations (See Section Vll.B.). 
An example would be the case where a facility fails for a year to take required quarterly 
groundwater monitoring samples. For penalty purposes, each failure to take a groundwater 
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monitoring sample during the year, which is four total violations, should be assessed separately. 

Enforcement personnel are counseled to only calculate penalties for those violations that have 
occurred within five years ofthe date of the complaint. Therefore, generally, penalties should 
not be calculated for one-time violations occurring more than five years before the date the 
complaint is to be filed and for continuing violations20 ending more than five years before the 
date the complaint is to be filed. However, for violations for which injunctive relief is sought, 
the amount of time elapsed is generally not a relevant consideration. 

2. Compression of Penalties for Related Violations 

In general, penalties for multiple violations may be less likely to be appropriate where the 
violations are not independent or not substantially distinguishable. Where a claim derives from 
or merely restates another claim, a separate penalty may not be warranted. For example, if a 
corporate owner/operator of a facility submitted a permit application with a cover letter, signed 
by the plant manager's secretary, but failed to sign the application, 40 CFR. § 270.11(a), and also 
thereby failed to have the appropriate responsible corporate officer sign the application, 40 CFR 
§ 270.ll(a)(l), the owner/operator has violated the requirement that the application be signed by 
a responsible corporate officer. EPA has the discretion to view the violations resulting from the 
same factual event, failure to sign the application at all, and failure to have the person legally 
responsible for the permit application sign it, as posing one legal risk. In this situation, both 
sections violated should be cited in the complaint, but one penalty, rather than two, may be 
appropriate to pursue in litigation or obtain in settlement, depending upon the facts of a case. The 
fact that two separate sections were violated may be taken into account in choosing higher 
"potential for harm" and "extent of deviation" categories on the penalty matrix. 

There are instances where a company's failure to satisfy one statutory or regulatory 
requirement either necessarily or generally leads to the violations of numerous other independent 

2°Continuing violations are those violations that involve an ongoing course of illegal 
activity (e.g., operating without a permit) or where the violator is under a continuing obligation 
to meet regulatory requirements (e.g., failure to conduct closure activities). For more discussion 
on this concept, see In re: Harmon Electronics, Inc., 7 E.A.D. 1 (EAB, 3/24/97) (the failure to 
obtain a permit, the failure to have a groundwater monitoring program in place, the failure to 
obtain, establish, or maintain closure/post-closure financial assurance and the failure to submit a 
notification under RCRA Section 3010 were all continuing violations); Harmon Industries, Inc. 
v. Browner, 19 F.Supp.2d 988 (W.D.Mo. 1998) (affirming the EAB's decision regarding the 
continuing violations); and Cornerstone Realty. Inc .. v. Dresser-Rand Company, 993 F.Supp. 107 
(D.Conn. 1997) (the failure to comply with closure requirements while hazardous waste 
remained at the site was a continuing violation). For violations that are not continuing in nature, 
see In re: Lazarus Inc., 7 E.A.D. 318 (EAB, 9/30/97) (the requirement to prepare and maintain 
PCB annual documents is not continuing in nature). 
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regulatory requirements. Examples are the case where: ( 1) a company through ignorance of the 
law fails to obtain a permit or interim status as required by Section 3005 of RCRA and as a 
consequence runs afoul of the numerous other (regulatory) requirements imposed on it by 40 
CFR Part 265, or (2) a company fails to install groundwater monitoring equipment as required by 
40 CFR §§ 265.90 and 265.91 and is thus unable to comply with other requirements of Subpart F 
of Part 265 (e.g. , requirements that it develop a sampling plan, keep the plan at the facility, 
undertake quarterly monitoring, prepare an outline of groundwater quality assessment program, 
etc.). In cases such as these where multiple violations result from a single initial transgression, 
assessment of a separate penalty for each distinguishable violation may produce a total penalty 
which is disproportionately high. Accordingly, in the specifically limited circumstances 
described, enforcement personnel have discretion to forego separate gravity-based and multi-day 
penalties for certain distinguishable violations, so long as the total penalty for all related 
violations is appropriate considering the gravity of the offense and is sufficient to deter similar 
future behavior and recoup economic benefit. 

In deciding which penalties should be compressed (i.e., the violations for which separate 
penalties should not be calculated), enforcement personnel should consider the seriousness of the 
violation, the importance of the underlying requirement to the regulatory scheme, and the 
economic benefit resulting from each violation. Violations that involve substantial 
noncompliance or that result in economic benefit that should be recaptured (see Section VIII 
below) should be set forth separately in the complaint. For example, a failure to make a 
hazardous waste determination, 40 CFR § 262.11 , should not be compressed because this 
requirement determines which wastestreams are subject to further regulation. 

Even where separate penalties are not calculated for distinguishable violations, all significant 
violations should still be cited separately in the complaint to demonstrate the magnitude and 
scope of the violations.2 1 The recitation of all significant violations will provide further support 
for a penalty that is based on a risk of harm and extent of deviation for the totality of the 
violations. 

3. Multiple Violations Treated as Multi-day Violations 

As discussed above, multiple violations are appropriate where EPA can demonstrate that 
independent and substantially distinguishable violations have occurred. As discussed in the next 
section, violations should be treated as multi-day violations (one penalty with a multi-day 
component) where the same violation continues uninterrupted for more than one day. 

Where a facility has through a series of independent acts or omissions repeatedly violated the 
same statutory or regulatory requirement, the violations may begin to closely resemble multi-day 
violations in their number and similarity to each other. This is particularly true where the 

21 All complaints should cite those violations for which injunctive relief is sought. 
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violations occur within close proximity in time to each other and are based on similar acts by the 
violator. In these circumstances, enforcement personnel have discretion to treat each violation 
after the first in the series as multi-day violations (assessable at the rates provided in the multi
day matrix), if to do so would produce a more equitable penalty calculation. For example, if a 
facility fails to submit four quarterly reports in the same year, the Agency may treat these as four 
separate violations. However, if a facility is required to conduct daily inspections but fails to do 
so for an entire month or longer, the Agency may calculate the penalty utilizing the multi-day 
matrix. In those cases where a series of recurring, separate violations are treated as multi-day 
violations, enforcement personnel should treat each occurrence as one day for purposes of 
calculating the multi-day component. 

As a matter of policy, in those cases where enforcement personnel are calculating a penalty 
with a multi-day component for a series of independent acts or omissions, the calculation should 
be based on those violations that occur within five years of the date the complaint is to be filed. 

B. PENALTIES FOR MULTI-DAY VIOLATIONS 

RCRA provides EPA with the authority to assess in administrative actions or seek in court 
civil penalties ofup to $27,500 22 per day ofrion-compliance for each violation of a requirement 
of Subtitle C (or the regulations which implement that subtitle). This language explicitly 
authorizes the Agency to consider the duration of each violation as a factor in determining an 
appropriate total penalty amount. Accordingly, any penalty assessed should consist of a 
gravity-based component, economic benefit component, and to the extent that violations can be 
shown or presumed to have continued for more than one day, an appropriate multi-day 
component. The multi-day component should reflect the duration of the violation at issue, 
subject to the guidelines set forth in Section VII C. , below. 

After it has been determined that any of the violations alleged has continued for more than one 
day, the next step is to determine the length of time each violation continued and whether a 
multi-day penalty is mandatory, presumed, or discretionary.23 In most instances, the Agency 
should only seek to obtain multi-day penalties, if a multi-day penalty is appropriate, for the 
number of days it can document that the violation in question persisted. However, in some 
circumstances, reasonable assumptions as to the duration of a violation can be made. For 
example, a violation by an owner/operator of a land disposal facility for operating after it had lost 
interim status pursuant to RCRA Section 3005( e )(2) can generally be deemed to have begun on 
November 8, 1985, and continued at least until the time of the last inspection in which it was 
determined the facility was being operated without interim status. In the case where an 

22See footnote 3. 

23See footnote 20 for more information on continuing violations. 
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inspection reveals that a facility has no groundwater monitoring wells in place it can be assumed, 
in the absence of evidence to the contrary, that the facility has never had any wells. Here the 
violation can be treated as having commenced on the day that waste management operations 
triggering the Part 265, Subpart F requirements began or the effective date of the regulations, 
whichever is later. A multi-day penalty could then be calculated for the entire period from the 
date the facility was required to have wells in place until the date of the inspection showing they 
did not. 

Conversely, in cases where there is no statutory or regulatory deadline from which it may be 
assumed compliance obligations began to run, a multi-day penalty should account only for each 
day for which information provides a reasonable basis for concluding that a violation has 
occurred. For example, if an inspection revealed that a generator was storing unlabeled drums of 
hazardous wastes without complying with 40 CFR § 262.34, the facility would be in violation of 
the storage requirements for permitted facilities found in 40 CFR Part 264. Enforcement 
personnel should allege in the complaint and present evidence as to the number ofdays each 
violation lasted. Documentation in a case such as this might consist of an admission from a 
facility employee that drums were stored improperly for a certain number of days. In such a case, 
a multi-day penalty would then be calculated for the number of days stated. 

Where EPA determines that a violation persists, enforcement personnel may calculate the 
penalty for a period ending on the date of compliance or the date the complaint is filed or, if the 
complaint references only the statutory maximum, the date the proposed penalty is submitted. 

If the calculation is based on the date the complaint is filed, and if the violation continues after 
that date, the complaint should include language stating that EPA may amend the complaint 
because the violation may continue to occur after filing. For example, the complaint could state: 

The violation alleged in Count 1 of this complaint is of a continuing 
nature and continues, to the best of EPA's knowledge and belief, as of 
the date of the filing of this complaint. EPA, therefore, reserves the 
right to amend this complaint and the penalty proposed herein to 
reflect additional days of violation for the violation alleged in Count 1. 

Alternatively, enforcement personnel may consider including language in the complaint stating 
that the penalty will include a specific, additional per day amount until the violation is corrected. 
The language of the complaint should be clear that the amount chosen is based on the 
circumstances as they are known at the time the complaint is filed and that if the conditions 
change, the amount of the penalty sought may change. For example, the complaint could state: 

The violation alleged in Count 1 of this complaint is of 
a continuing nature and continues, to the best of EPA's 
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knowledge and belief, as of the date ofthe filing ofthis 
complaint. In addition to the penalty proposed in 
paragraph _ of this complaint, EPA is hereby 
assessing an additional penalty of$ for each day 
after the filing of the complaint that the violation 
alleged in Count 1 continues. This additional penalty 
assessment is based on the same factors on which the 
penalty in paragraph _ _ is based. Should 
circumstances or conditions relating to the alleged 
violation change, EPA reserves the right to adjust the 
continuing penalty amount accordingly. 

If the complaint includes only the statutory maximum with a proposed penalty to be submitted 
after the prehearing exchange, the complaint should include general reservation language similar 
to the first sample language above. The proposed penalty should then be calculated to the date of 
the proposed penalty submission (including the days between the date of the complaint and the 
date of the proposed penalty submission). To account for the continuing violation, the proposed 
penalty submission should include a per day penalty amount that will be sought at hearing above 
the proposed amount, similar to the second sample language above. 

' 
C. CALCULATION OF THE MULTI-DAY PENALTY 

After the duration of the violation has been determined, the multi-day component of the total 
penalty is calculated, pursuant to the Multi-Day Matrix, as outlined below. 

Step 1: 

Step 2: 

Determine the gravity-based designations for the violation, e.g., 
major-major, moderate-minor, or minor-minor; 

. Determine, for the specific violation, whether multi-day penalties are 
mandatory, presumed, or discretionary, as follows: 

Mandatory multi-day penalties - Multi-day penalties are considered mandatory for days 2-180 of 
all violations with the following gravity-based designations: major-major, major-moderate. The 
only exception is when they have been waived or reduced, in "highly unusual cases," as described 
below.24 Multi-day penalties for days 181 +are discretionary. 

Presumption in favor of multi-day penalties - Multi-day penalties are presumed appropriate for 

24Because the Regions can make this determination without Headquarters involvement, 
this Policy supersedes the January 1992 Memorandum "Procedures for Consulting with 
Headquarters Before Waiving the Mandatory Multi-day Penalties in 'Highly Unusual' RCRA 
Administrative Actions." 
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days 2-180 of violations with the following gravity-based designations: major-minor, moderate
major, moderate-moderate. Therefore, multi-day penalties should be sought, unless case-specific 
facts overcoming the presumption for a particular violation are documented carefully in the case 
files. The presumption may be overcome for one or more days. Multi-day penalties for days 
181 + are discretionary. 

Discretionary multi-day penalties- Multi-day penalties are discretionary, generally, for all days 
of all violations with the following gravity-based designations: minor-major, moderate-minor, 
minor-moderate, minor-minor. In these cases, multi-day penalties should be sought where 
case-specific facts support such an assessment. Discretionary multi-day penalties may be 
imposed for some or all days. The bases for decisions to impose or not impose any discretionary 
multi-day penalties must be documented in the case files. 

Step 3: Locate the corresponding cell in the following Multi-Day Matrix. Multiply 
a dollar amount selected from the appropriate cell in the multi-day matrix 
(or,. where appropriate, a larger dollar amount not to exceed $27,500) by 
the number of days the violation lasted. (Note: the duration used in the 
multi-day calculation is the length of the violation minus one day, to 
account for the first day of violation at the gravity-based penalty rate.) 

MULTI-DAY MATRIX OF MINIMUM DAILY PENALTIES (in dollars) 

Potential 
for 

Harm 

The dollar 
figure to be 
multiplied by 
the number of 
days of 

Extent of Deviation from Requirement 

MAJOR MODERATE MINOR 

MAJOR $5,500 $4,400 $3,300 
to to to 

1,100 825 605 

MODERATE $2,420 $1 ,760 $1 ,100 
to to to 

440 275 165 

MINOR $660 $330 $110 
to to 
110 110 

violation will generally be selected from the range provided in the appropriate multi-day cell. 
The figure selected should not be less than the lowest number in the range provided. Selections 
of a dollar figure from the range of penalty amounts can be made at the Region's discretion based 
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on an assessment of case-specific factors, including those discussed below. 

In determining whether to assess multi-day penalties and what penalty amount is appropriate to 
select from the multi-day matrix, the Regions must analyze carefully the specific facts of the 
case. This analysis should be conducted in the context of the Penalty Policy's broad goals of: (1) 
ensuring fair and consistent penalties which reflect the seriousness (gravity) of violations, (2) 
promoting prompt and continuing compliance, and (3) deterring future non-compliance. 

Additional factors which may be relevant in analyzing these Policy goals in the context of a 
specific case include the seriousness of the violation relative to other violations falling within the 
same matrix cell, efforts at remediation or the promptness and degree of cooperation evidenced 
by the facility (to the extent not otherwise accounted for in the proposed penalty or settlement 
amount), the size and sophistication of the violator, the total number of days of violation, and 
other relevant considerations. All of these factors must be analyzed in light of the overriding 
goals of the Penalty Policy to determine the appropriate penalties in a specific case. 

As discussed above, this Penalty Policy permits a Region to waive or reduce multi-day 
penalties, when otherwise mandatory for a violation, in a "highly unusual case." Because EPA 
has determined that almost all continuing "major" violations warrant multi-day penalties, it is 
anticipated that such a waiver will occur very infrequently. As required with the presumptive 
multi-day violations, when the Region has determined that it will either reduce the number of 
days of violation or will not use the multi-day matrix for violations that fall into the mandatory 
category, the case-specific facts justifying the reduction or waiver must be documented in the 
case file. 

Where a violation continues for more than one day, enforcement personnel have the discretion 
to calculate a penalty for the entire duration of the violation. However, enforcement personnel 
should first calculate the penalty based on the period of violation occurring within five years of 
the date the complaint will be filed. If this calculation does not result in an appropriate penalty 
for the violation, enforcement personnel should then determine the duration of the violation that 
would result in an appropriate penalty. 

While this Policy provides general guidance on the use of multi-day penalties, nothing in this 
Policy precludes or shoUld be construed to preclude the assessment of penalties of up to $27,500 
for each day after the first day of any given violation. Particularly in circumstances where 
significant harm has in fact occurred and immediate compliance is required to avert a continuing 
threat to human health or the environment, it may be appropriate to demand the statutory 
maxtmum. 
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VIII. EFFECT OF ECONOMIC BENEFIT OF NONCOMPLIANCE 

The Agency's 1984 Policy on Civil Penalties mandates the recapture of any significant 
economic benefit of noncompliance (EBN) that accrues to a violator from noncompliance with 
the law. Enforcement personnel shall evaluate the economic benefit of noncompliance when 
penalties are calculated. A fundamental premise of the 1984 Policy is that economic incentives 
for noncompliance are to be eliminated. If, after the penalty is paid, violators still profit by 
violating the law, there is little incentive to comply. Therefore, it is incumbent on all 
enforcement personnel to calculate economic benefit. An "economic benefit" component should 
be calculated and added to the gravity-based penalty component when a violation results in 
"significant" economic benefit to the violator, as defined below. Economic benefit can result 
from a violator delaying or avoiding compliance costs, or when the violator achieves an illegal 
competitive advantage through its noncompliance. 

The following are examples of regulatory areas for which violations are likely to result in 
significant economic benefits: groundwater monitoring, financial requirements, closure/ 
post-closure, surface impoundment retrofitting, improper land disposal of restricted waste, 
clean-up of discharges, Part B permit application submittals, and minimum technology 
requirements. 

For certain RCRA requirements, the economic benefit of noncompliance may be relatively 
insignificant (e.g. , failure to submit a report on time). In the interest of simplifying and 
expediting an enforcement action, enforcement personnel may forego the inclusion of the benefit 
component where it appears that the amount of the component is likely to be less than the 
applicable amount shown in the chart below for all violations alleged in the complaint. 

When the gravity-based and multi-day 
total penalty is: 

$30,000 or less 

$30,Q01 to $49,999 

$50,000 or more 

EBN should be pursued if it totals: 

at least $3,000 

at least 10% of the proposed penalty 

$5,000 or more 

In order to determine this, a calculation of economic benefit should be conducted for each 
violation that is estimated to have an economic benefit penalty of greater than $200 unless it is 
obvious that the relevant EBN total (from the right side of the above chart) will not be reached. 
The total economic benefit amount (all violations added together)_ should be· compared to the 
chart to determine whether an economic benefit component should be included in the proposed 
penalty. Any decision not to seek an economic benefit penalty and the rationale for such a 
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decision should be documented on the Penalty Computation Worksheet or analogous regional 
office penalty calculation summary. 

In some cases, a corporate entity related to the violating facility (e.g. , a parent corporation) may 
actually realize an economic benefit as a result of noncompliance by the violating facility. For 
example, a subsidiary company may be able to supply a product to a parent company at a cost 
significantly below its competitors due to noncompliance with RCRA requirements. The parent 
company may then sell that product (or utilize it in the manufacturing of a different product) and 
realize the benefit from reduced costs of the supplier subsidiary. When information to support 
such a calculation is available, enforcement personnel may consider economic benefits that 
accrue to related corporate entities in calculating a spe~ific penalty. 

It is generally the Agency's policy not to settle cases for an amount less than the economic 
benefit of noncompliance. However, the Agency's 1984 Policy on Civil Penalties explicitly sets 
out three general areas where settling the total penalty amount for less than the economic benefit 
may be appropriate. Since the issuance of the 1984 Policy, the Agency has added a fourth 
exception for cases where ability to pay is a factor. 25 The four exceptions are : 

• ·the economic benefit component consists of an insignificant amount (see the chart 
above for the minimum amounts to pursue); 

• there are compelling public concerns that would not be served by taking a case to trial; 

• it is unlikely, based on the facts of the particular case as a whole, that EPA will be able 
to recover the economic benefit in litigation; and 

• the company has documented an inability to pay the total proposed penalty. 

If a case is settled for less than the economic benefit component, a justification must be 
included on the Penalty Computation Worksheet or in an appropriate section of the analogous 
regional penalty calculation summary. 

A. ECONOMIC BENEFIT FROM DELAYED COSTS AND A VOIDED COSTS 

1. Background 

This section discusses two types of economic benefit from noncompliance in determining the 
economic benefit component: 

• benefit from delayed costs; and 

25See Section IX.A.3.d. below. 
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• benefit from avoided costs. 

Delayed costs are expenditures which have been deferred by the violator's failure to comply 
with the requirements. The violator eventually will have to spend the money in order to achieve 
compliance. Delayed costs are either capital costs (essentially equipment) or one-time 
nondepreciable costs (e.g. , cleaning up a spill).26 Examples of violations which result in savings 
from delayed costs are: 

• failure to timely install groundwater monitoring equipment; 
• failure to timely submit a Part B permit application; and 

failure to timely develop a waste analysis plan. 

A voided costs are expenditures which will never be incurred. A voided costs include the usual 
operating and maintenance costs which would include any annual periodic costs such as leasing 
monitoring equipment. Examples of violations which result in savings from avoided costs are: 

• failure to perform annual and semi-annual groundwater monitoring sampling and 
analysis; 

• failure to use registered hazardous waste transporters (where the violator will not be 
responsible for cleaning up the waste); 

• failure to perform waste analysis before adding waste to tanks, waste piles, 
incinerators; and 

• failure to install secondary containment around a tank, where such a containment is 
never installed because the violator chooses closure rather than correction and 
continued operation.27 

2. Calculation of Economic Benefit from Delayed and A voided Costs 

Since 1984, it has been Agency policy to use either the BEN computer model or "the rule of 
thumb" approach to calculate the economic benefit ofnoncompliance.28 The rule of thumb 
approach is a straight forward method to calculate economic savings from delayed and avoided 

26See BEN Users Manual for further guidance on this subject at pages 3-9 to 3-10. 

27While this cost is an avoided one, it does not fit into the annual cost category in the 
BEN model. This is an avoided one-time nondepreciable expense and requires a slightly 
modified BEN analysis. See BEN Users Manual for further guidance on this subject at page 3-
11. 

28"Guidance for Calculating the Economic Benefit of Noncompliance for a Civil Penalty 
Assessment" November 5, 1984 (Codified as Policy Number PT.l-5 ofthe General.Enforcement 
Policy Compendium) at pages 2-3. 
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compliance expenditures. It is discussed more fully in the policy document "A Framework for 
Statute-Specific Approaches to Penalty Assessments" at pages 7-9?9 It is now available in a 
Lotus spreadsheet.30 Enforcement personnel may use the rule of thumb approach whenever the 
economic benefit penalty is not substantial (generally under $1 0,000) and use of an expert 
financial witness may not be warranted. 

For economic benefit penalties that are more substantial (generally more than $10,000), 
enforcement personnel should use the BEN model to calculate noncompliance economic 
benefits. The primary purpose of the BEN model is to calculate economic savings for settlement 
purposes.31 The model can perform a calculation of economic benefit from delayed or avoided 
costs based on data inputs, including inputs that consist of optional data items and standard 
values already contained in the program (see BEN Worksheet in the Appendix, Section X). As 
discussed in the BEN Users Manual, unless case-specific reasons dictate otherwise, enforcement 
personnel should rely on the least expensive costs of compliance (i.e., facility expenditures) in 
calculating economic benefit penalties. 

Enforcement personnel should have a copy of the revised BEN User's Manual (September 
1999).32 The User's Manual describes how to use BEN, a computer program that calculates the 
economic benefit from delayed and avoided costs for any type of entity, including Federal 
facilities. It is designed to aid enforcement personnel with procedures for utilizing BEN, and to 
explain the program's results. 33 Except for smaller economic benefit calculations where the "rule 

29This document is dated February 16, 1984 (Codified as Policy Number PT.l-2 ofthe 
General Enforcement Policy Compendium) 

30The Rule of Thumb Spreadsheet and information on its use is available to EPA 
enforcement personnel from the Multimedia Enforcement Division of the Office of Regulatory 
Enforcement. 

31 While the BEN model can be used to develop a proposed penalty for an administrative · 
hearing, enforcement personnel must be prepared to present a fmancial expert witness to support 
the penalty calculation. In the appropriate circumstances, Agency personnel, with the assistance 
of a financial expert, can use case-specific information, relevant regional knowledge and past 
experience in the calculation of the economic benefit component. Regardless of which approach 
is taken, all calculations must be documented in the case file. 

32Both the BEN model and the BEN User's Manual are downloadable from the Agency's 
website at www.epa.gov. 

33 In addition to the Manual "Estimating Costs for the Economic Benefits of RCRA 
Noncompliance" (September 1997), enforcement personnel are encouraged to use whatever cost 
documentation is available to calculate RCRA compliance costs (e.g., contractors and 
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of thumb" approach is appropriate, BEN supersedes previous methodologies used to calculate the 
economic benefit for civil penalties. Enforcement personnel should also consult the Manual 
"Estimating Costs for the Economic Benefits of RCRA Noncompliance" (September 1997). 
When using this RCRA Costs Manual, enforcement personnel should ensure that figures set forth 
in that Manual reflect current figures given the time elapsed since the Manual was first issued. 

The economic benefit component should be calculated initially for the maximum period of 
noncompliance. Enforcement personnel should then determine whether that amount should be 
reduced for any reasons (e.g. , possible application of statute oflimitationsY4

. However, 
enforcement personnel should be prepared to support the calculation of economic benefit for the 
entire period of noncompliance if there is any uncertainty regarding potential reductions that 
may have been identified. 

The economic benefit calculation should also take into account the entire period that a violator 
enjoys the benefit. In almost all cases, the violator will enjoy the financial benefit until the 
economic benefit penalty is paid. Therefore, this calculation should be based on a penalty 
payment date corresponding roughly with the relevant hearing date. Anhe hearing, Agency 
personnel should be prepared to argue to the Presiding Officer that the violator will continue to 
enjoy the economic benefit until the penalty is paid and the relevant time period should include 
any time periods after the hearing prior to penalty payment. 

B. ADDITIONAL INFORMATION ON ECONOMIC BENEFIT 

In addition to delayed and avoided costs, an economic benefit may accrue to a violator in the 
form of an illegal competitive advantage. In this type of economic benefit, the illegal activity 
results in a financial gain that the violator would not otherwise realize if the violation had not 
been committed. Illegal competitive advantage cases are fundamentally different from those that 
routinely rely on BEN-type calculations, and they also arise less frequently. Care should be 
taken to insure that any calculation of illegal competitive advantage does not include profits 
attributable to lawful operations of the facility or delayed or avoided costs already accounted for 
in the BEN calculation. In most cases, a violating facility will realize either benefits from 

commercial brochures). If it is disputed, the burden will then shift to the respondent to present 
cost documentation to the contrary to be entered and run in BEN. Data provided by respondent 
relating to economic benefit should not be run in BEN unless its accuracy and legitimacy have 
been verified by the Region. Additionally, OSW's Guidance Manual: Cost Estimates for 
Closure and Post-Closure Plans, November, 1986, provides information regarding cost estimates 
for input data for BEN. 

34Statute oflimitations considerations may not be relevant for the calculation of economic 
benefit where, for example, the benefit results from violations that continue to the time the 
enforcement action is initiated. 
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delayed/avoided costs or from an illegal competitive advantage; however, where the 
circumstances support it, any penalty amount based on benefits due to illegal competitive 
advantage should be added to any other type of economic benefit that has been calculated. For 
information regarding methodologies for calculating a penalty based on illegal competitive 
advantage, EPA enforcement personnel should consult with the Multimedia Enforcement 
Division in OECA. (Note: As ofthe date of this Policy, financial technical advice for Agency 
personnel is available from the Helpline at (888) 326-6778. This service and/or telephone 
number is subject to change without notice.) 

IX. ADJUSTMENT FACTORS AND EFFECT OF SETTLEMENT 

A. ADJUSTMENT FACTORS 

1. Background 

As mentioned in Section VI of this document, the seriousness of the violation is considered in 
determining the gravity-based penalty component. The reasons the violation was committed, the 
intent of the violator, and other factors related to the violator are not considered in choosing the 
appropriate cell from the matrix. However, any system for calculating penalties must have 
enough flexibility to make adjustments that reflect legitimate differences between separate 
violations of the same provision. RCRA Section 3008(a)(3) states that in assessing penalties, 
EPA must take into account any good faith efforts to comply with the applicable requirements. 
EPA's 1984 Civil Penalty Policy sets out several other adjustment factors to consider. These 
include the degree of willfulness and/or negligence, history of noncompliance, ability to pay, and 
other unique factors. This RCRA Policy also includes an additional adjustment factor for 
environmental projects undertaken by the respondent. 

2. Recalculation of Penalty Amount 

Before EPA considers mitigating the penalty proposed for an administrative hearing and 
applies the adjustment factors, it may be necessary, under certain circumstances, for ~forcement 
personnel to recalculate the gravity-based or economic benefit component of the penalty figure. If 
new information becomes available after the issuance of the prop9sed penalty which makes it 
clear that the initial calculation of the penalty is in error, enforcement personnel should adjust 
this figure. Enforcement personnel should document on the Penalty Computation Worksheet or 
the analogous regional office penalty calculation summary the basis for recalculating the 
gravity-based or economic benefit component of the penalty. 

For example, if after the issuance of the proposed penalty, information is presented which 
indicates that less waste is involved than was believed when the proposed penalty was issued, it 
may be appropriate to recalculate the gravity-based penalty component. Thus, if enforcement 
personnel had originally believed that the violator had improperly stored ten barrels of acutely 
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hazardous wastes but it was later determined that only a single container of characteristic 
hazardous waste was improperly stored, it may be appropriate to recalculate the "potential for 
harm" component of the gravity-based penalty from "major" to "moderate" or "minor." 

On the other hand, if enforcement personnel initially believed a violator had fully complied 
with a specified requirement but subsequently determine that this is not the case, it would be 
appropriate to amend the complaint as necessary to add a new count, and revise the total penalty 
amount upward to account for this previously undiscovered violation. Likewise, if new 
information shows that a previously known violation is more serious than initially thought, an 
upward revision of the penalty amount may be required. 

Furthermore, if the violator presented new information which established that the work 
performed was technically inadequate or useless (e.g. , the violator drilled wells in the wrong spot 
or did not dig deep enough), it may be more appropriate to keep the gravity-based penalty as 
originally calculated and evaluate whether it would be appropriate to mitigate the penalty based 
on the "good faith efforts" adjustment factor. 

When information is presented which makes it clear that the gravity-based or economic benefit 
penalty component is in error, enforcement personnel may, of course, choose to formally amend 
the complaint to correct the original penalty component. In all instances, any recalculation of the 
penalty should be carefully documented on the Penalty Computation Worksheet or the analogous 
regional office penalty calculation summary in the enforcement file. 

3. Application of Adjustment Factors 

. The adjustment factors can increase, decrease or have no effect on the penalty amount sought 
from the violator. Adjustments should generally be applied to the sum of the gravity-based and 
multi-day components of the penalty for a given violation. Note, however, that after all 
adjustment factors have been applied, the resulting penalty must not exceed the statutory 
maximum of$27,500 per day ofviolation. As indicated previously, all supportable upward 
adjustments of the penalty amount of which EPA is aware ordinarily should be made prior to 
issuance of the proposed penalty, while downward adjustments (with the exception of those 
reflecting good faith efforts to comply) should generally not be made until after the proposed 
penalty has been issued, at which time the burden of persuasion that downward adjustment is 
proper should be placed on respondent. Enforcement personnel should use whatever reliable 
information on the violator and violation is readily available at the time of assessment. 

Application of the adjustment factors is cumulative, i.e., more than one factor may apply in a 
case. For example, if the base penalty derived from the gravity-based and multi-day matrices is 
$109,500, and upward adjustments of 10% will be made for both history of noncompliance and 
degree of willfulness and/or negligence, the total adjusted penalty would be $131 ,400 ($109,500 
+ 20%). 
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For any given factor (except ability to pay, cooperative attitude and litigative risk) enforcement 
personnel can, assuming proper documentation, adjust the sum of the gravity-based and 
multi-day penalty components for any given violation up or down: ( 1) by as much as 25% of that 
sum in ordinary circumstances, or (2) from 26% to 40% of the sum, in unusual circumstances. 
Downward adjustments based on inability to pay or litigative risk will vary in amount depending 
on the individual facts present in a given case and in certain circumstances may be applied to the 
economic benefit component. Downward adjustments of up to 10% of the gravity-based and 
multi-day penalty components can be made based on the cooperative attitude of the respondent. 

However, if a penalty is to achieve deterrence, both the violator and the general public must be 
convinced that the penalty places the violator in a worse position than those who have complied 
in a timely fashion. Moreover, allowing a violator to benefit from noncompliance punishes those 
who have complied by placing them at a competitive disadvantage. For these reasons, the 
Agency should at a minimum, absent the special circumstances enumerated in Section Vlll, 
recover any significant economic benefits resulting from failure to comply with the law. If 
violators are allowed to settle for a penalty less than their economic benefit of noncompliance, 
the goal of deterrence is undermined. Except in extraordinary circumstances, which include 
cases where there are demonstrated limitations on a respondent's ability to pay or very significant 
litigative risks, the fmal adjusted penalty should also include a significant gravity-based 
component beyond the economic benefit component. 

Finally, as has been noted above, only Agency enforcement personnel, as distinct from an 
administrative law judge charged with determining an appropriate RCRA penalty, should 
consider adjusting the amount of a penalty downward based on the litigative risks confronting the 
Agency, the cooperative attitude of the respondent or the willingneSs of a violator to undertake an 
environmental project in settlement of a penalty claim. This is because these factors are only 
relevant in the settlement context. 

The following discussion ofthe adjustment factors is consistent with the EPA's Civil Penalty 
Policy issued in 1984. 

a. Good Faith Efforts To Comply/Lack of Good Faith 

Under Section 3008(a)(3) of RCRA, good faith efforts to comply with applicable requirements 
must be considered in assessing a penalty. The violator can manifest good faith by promptly 
identifying and reporting noncompliance or instituting measures to remedy the violation before 
the Agency detects the violation. Assuming self-reporting is not required by law and the 
violations are expeditiously corrected, a violator's admission or correction of a violation prior to 
detection may provide a basis for mitigation of the penalty, particularly where the violator 
institutes significant new measures to prevent recurrence. Self-reported violations may be 
eligible for penalty mitigation pursuant to EPA's Policy "Incentives for Self-Policing: Discovery, 
Disclosure, and Correction and Prevention ofViolations" (65 Fed. Reg. 19617 (4/11100)). Lack 
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of good faith, on the other hand, can result in an increased penalty. 

No downward adjustment should be made if the good faith efforts to comply primarily consist 
of coming into compliance. Moreover, no downward adjustment should be made because 
respondent lacks knowledge concerning either applicable requirements or violations committed 
by respondent. EPA will also apply a presumption against downward adjustment for 
respondent's efforts to comply or otherwise correct violations after the Agency's detection of 
violations (failure to undertake such measures may be cause for upward adjustment as well as 
multi-day penalties), since the amount set in the gravity-based penalty component matrix 
assumes good faith efforts by a respondent to comply after EPA discovery of a violation. 

If a respondent reasonably relies on written statements by the state or EPA that an activity will 
satisfy RCRA requirements and it later is determined that the activity does not comply with 
RCRA, a downward adjustment in the penalty may be warranted if the respondent relied on those 
assurances in good faith. Such claims of reliance should be substantiated by sworn affidavit or 
some other form of affirmation. On the other hand, claims by a respondent that "it was not told" 
by EPA or the State that it was out of compliance should not be cause for any downward 
adjustment of the penalty. 

b. Degree of Willfulness and/or Negligence 

While "knowing" violations of RCRA will support criminal penalties pursuant to Section 
3008( d) , there may be instances of heightened culpability which do not meet the criteria for 
criminal action. In cases where civil penalties are sought for actions of this type, the penalty may 
be adjusted upward for willfulness and/or negligence. Conversely, although RCRA is a strict 
liability statute, there may be instances where penalty mitigation may be justified based on the 
lack of willfulness and/or negligence. 

In assessing the degree of willfulness, and/or negligence, the following factors should be 
considered, as well as any others deemed appropriate: 

• how much control the violator had over the events constituting the violation; 
• the foreseeability of the events constituting the violation; 

whether the violator took reasonable precautions against the events constituting the 
violation; 
whether the violator knew or should have known of the hazards associated with the 
conduct; and 
whether the violator knew or should have known of the legal requirement which was 
violated. 

It should be noted that this last factor, lack of knowledge of the legal requirement, should 
never be used as a basis to reduce the penalty. To do so would encourage ignorance of the law. 
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Rather, know ledge of the law should serve only to enhance the penalty. 

The amount of control which the violator had over how quickly the violation was remedied 
also is relevant in certain circumstances. Specifically, if correction of the environmental problem 
was delayed by factors which the violator can clearly show were not reasonably foreseeable and 
were out of his or her control and the control of his or her agents, the penalty may be reduced. 

c. History of Noncompliance (upward adjustment only) 

Where a party previously has violated federal or state environmental laws at the same or a 
different site, this is usually clear evidence that the party was not deterred by the previous 
enforcement response. Unless the current or previous violation was caused by factors entirely 
out of the control of the violator, this is an indication that the penalty should be adjusted 
upwards. 

Some of the factors that enforcement personnel should consider in making this determination 
are as follows: 

• how similar the previous violation was; 
how recent the previous violation was; 
the number of previous violations; and 
violator's response to previous violation(s) in regard to correction of problem. 

A violation generally should be considered "similar" if the Agency's or State's previous 
enforcement response should have alerted the party to a particular type of compliance problem. 
A previous violation of the same RCRA or State requirement would constitute a similar 
violation. 

Nevertheless, a history of noncompliance can be established even in the absence of similar 
violations, where there is a pattern of disregard of environmental requirements contained in 
RCRA or another statute. Enforcement personnel should examine multimedia compliance by 
the respondent and, where there are indications of a history of noncompliance, the penalty should 
be adjusted accordingly. 

For the purposes ofthl.s section, a "previous violation" includes any act or omission for which 
a formal or informal enforcement response has occurred (e.g., EPA or State notice of violation, 
warning letter, complaint, consent agreement, final order, or consent decree).35 The term also 

35N ote that while in the context of this Policy the term "previous violation" may include 
notices of violation, this Policy does not address the issue of when an enforcement action is 
initiated in the context addressed in Harmon Industries. Inc .. v. Browner, 191 F .3d 894 (8th Cir. 
1999). See In re: Bil-DryCorporation, 9 E.A.D. 575 (EAB, 1118/01). 
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includes any act or omission for which the violator has previously been given written 
notification, however informal, that the Agency believes a violation exists. 

In the case oflarge corporations with many divisions or wholly-owned subsidiaries, it is 
sometimes difficult to determine whether a previous instance of noncompliance should trigger 
the adjustments described in this section. New ownership often raises similar problems. In 
making this determination, enforcement personnel should attempt to ascertain who in the 
organization had control and oversight responsibility for compliance with RCRA or other 
environmental laws. The violation will be considered part of the compliance history of any 
regulated party whose officers had control or oversight responsibility. 

In general, enforcement personnel should begin with the assumption that if the same 
corporation was involved, the adjustments for history of noncompliance should apply. In 
addition, enforcement personnel should be wary of a party changing operators or shifting 
responsibility for compliance to different persons or entities as a way of avoiding increased 
penalties. The Agency may find a consistent pattern of noncompliance by many divisions or 
subsidiaries of a corporation even though the facilities are at different geographic locations. This 
often reflects, at best, a corporate-wide indifference to environmental protection. Consequently, 
the adjustment for history of noncompliance probably should apply unless the violator can 
demonstrate that the other violating corporate facilities are independent. 

d. Ability to Pay (downward adjustment only) 

The Agency generally will not assess penalties that are clearly beyond the means of the 
violator. Therefore, EPA should consider the ability of a violator to pay a penalty. At the same 
time, it is important that the regulated community not see the violation of environmental 
requirements as a way of aiding a financially-troubled business. EPA reserves the option, in 
appropriate circumstances, to seek penalties that might put a company out of business. It is 
unlikely, for example, EPA would reduce a penalty where a facility refuses to correct a serious 
violation. The same could be said for a violator with a long history of previous violations or 
where the violations of the law are particularly egregious. A long history of noncompliance or 
gross violations would demonstrate that less severe measures have been ineffective. 

Enforcement personnel should conduct a preliminary inquiry into the fmancial status of the 
party against whom a proposed penalty is being assessed. This inquiry may include a review of 
publicly-available information through services such as Dun & Bradstreet. In some 
circumstances, enforcement personnel should review the financial viability of related entities as 
those related entities could provide financial support to the respondent.36 

36See In ReNew Waterbury, Ltd. , 5 E.A.D. 529, 549 (EAB 10/20/94) ("Where, as here, 
there are several interrelated business entities all involved in the business of the liable party, the 
Agency may properly look into the assets of those other entities to determine whether a penalty is 
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Under RCRA, the ability of a violator to pay a proposed penalty is not a factor that the Agency 
must consider in assessing a penalty. However, because this is a mitigating factor set forth in this 
Policy, enforcement personnel should be generally aware of the financial status of the respondent 
in the event that this is raised as an issue in settlement or at a hearing. 

The burden to demonstrate inability to pay rests on the respondent, as it does with any 
mitigating circumstances.37 Thus, a company's inability to pay usually will be considered only if 
the issue is raised by the respondent. If the respondent fails to fully provide sufficient 
information, then enforcement personnel should disregard this factor in adjusting the penalty. 

There are several sources available to assist the Regions in determining a regulated entity's 
ability to pay. Enforcement personnel should consult the Agency's "Guidance on Determining a 
Violator's Ability to Pay A Civil Penalty," December 16, 1986 (Codified as Policy PT.2-1 in the 
Revised General Enforcement Policy Compendium). In addition, the Agency now has three 
computer models it uses in determining whether violators can afford compliance costs, clean-up 
costs and/or civil penalties: ABEL, INDIPAY and MUNIPA Y. ABEL analyzes inability to pay 
claims from corporations and partnerships. INDlPA Y analyzes those claims from individual 
taxpayers. MUNIP A Y analyzes inability to pay claims from cities, towns, villages, drinking 
water authorities and sewer authorities.38 These models are designed for use in the settlement 
context. Because of that, the models are biased in favor of the violator. If the models indicate an 
ability to pay, the user can assume that the violator can in fact afford the full penalty, compliance 
costs and/or cleanup costs.39 

When EPA determines that a violator cannot afford the penalty prescribed by this Policy or 

appropriate when the liable party claims that it does not have the resources to pay the penalty on 
its own.") Agency personnel should be aware that while other entities may be able to assist in 
paying a penalty, unless those parties are named in the complaint and are found liable, the 
Agency may not be able to require those parties to pay. 

37The EAB has agreed that in RCRA enforcement cases, the respondent has the burden of 
persuasion on its alleged inability to pay. See In re: Bil-Dry Corporation, 9 E.A.D. 575 (EAB, 
1/18/01 ). 

38F or training or further information about any of the these models, contact the Agency's 
Helpline at (888) 326-6778 or (888) ECONSPT. (Note: This service and/or telephone number is 
subject to change without notice.) 

39Because the models are dependent upon financial data inputs, the models ' results are 
only as current and reliable as the financial data. Enforcement personnel should seek as much 
specific information from the violator regarding their claim of inability to pay, including whether 
the documents that are submitted need to be supplemented or updated. 
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that payment of all or a portion of the penalty will preclude the violator from achieving 
compliance or from carrying out remedial measures which the Agency deems to be more 
important than the deterrence effect of the penalty (e.g., payment of penalty would preclude 
proper closure I post-closure), the following options should be considered in the order presented: 

• consider an installment payment plan with interest; 
• consider a delayed payment schedule with interest (for example·, such a schedule might 

even be contingent upon an increase in sales or some other indicator of improved 
business; or · · 

• consider straight penalty reductions as a last recourse. 

As indicated above, the amount of any downward adjustment of the penalty is dependent on 
the individual facts of the case regarding the financial capability of the respondent and the nature 
of the violations at issue. 

e. Environmental Projects (downward adjustment only) 

Under certain circumstances the Agency may consider adjusting the penalty amount downward 
in return for an agreement by the violator to undertake an appropriate environmentally beneficial 
project. All proposals for such projects should be evaluated in accordance with EPA' s May 1, 
1998, Supplemental Environmental Projects Policy and any subsequent amendments to the SEP 
Policy.40 

f. Other Unique Factors 

This Policy allows an adjustment for factors which may arise on a case-by-case basis. When 
developing its settlement position, EPA should evaluate every penalty with a view toward the 
potential for protracted litigation and attempt to ascertain the maximum civil penalty the court or 
administrative law judge is likely to award if the case proceeds to hearing or trial. The Agency 
should take into account, inter alia, the inherent strength of the case, considering, for example, 
the probability of proving violations, the probability that the government's legal arguments will 
be accepted, the opportunities which exist to establish a useful precedent or send a signal to the 
regulated community, the availability and potential effectiveness of the government's evidence, 
including witnesses, and the potential strength of the violator's equitable and legal defenses. 
Where the Agency determines that significant litigative risks exist, it may also take into account 
any disproportionate resource outlay involved in litigating a case that it might avoid by entering 
into a settlement. Downward adjustments of the proposed penalty for settlement purposes may 
be warranted depending on the Agency's assessment of these litigation considerations. The 
extent of the adjustments will depend, of course, on the specific litigation considerations 
presented in any particular case. The Memorandum signed by James Strock on August 9, 1990, 

40This Policy can be found on the EPA web site at www.epa.gov. 
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"Documenting Penalty Calculations and Justifications of EPA Enforcement Actions," discusses 
further the requirements for legal and factual "litigation risk" analyses. 

However, where the magnitude of the resource outlay necessary to litigate is the only 
significant litigation consideration dictating downward adjustment in the penalty amount, the 
Agency should still obtain a penalty which not only recoups the economic benefit the violator has 
enjoyed, but includes an additional amount sufficient to create a strong economic disincentive 
against violating applicable RCRA requirements. 

In addition to litigation risks, enforcement personnel can consider, for the purposes of an 
expedited settlement, the cooperation of the facility throughout the compliance evaluation and 
enforcement process. Enforcement personnel may reduce the gravity-based portion of the 

penalty by as much as 10% considering the degree of cooperation and preparedness during the 
inspection, provision of access to records, responsiveness and expeditious provision of 
supporting documentation requested by EPA during or after the inspection, and cooperation and 
preparedness during the settlement process. In addition to creating an incentive for cooperative 
behavior during the activities listed above, this adjustment factor further reinforces the concept 
that respondents face a significant risk of higher penalties in litigation than in settlement. This 
adjustment factor should only be considered in settlements agreed to in principle by the parties 
before the filing of the prehearing exchange of information. 

It is important to note the difference between a penalty adjustment for cooperative attitude and 
for good faith efforts to comply. While self-reporting and correction of violations qualify as 
good faith efforts, the cooperation and attitude of the violator throughout the investigation and 
enforcement process should be the focus under this factor. For example, a violator may qualify 
for this adjustment if it voluntarily provides information prior to the Agency's use of 
investigative tools such as information requests under RCRA Section 3007. Similarly, if a 
violator responds completely to an information request well in advance of the due date and 
otherwise cooperates fully, a downward adjustment may be appropriate. By contrast, this factor 
should not be applied to those cases where the violator indicates an interest in settlement and 
enters into negotiations but does not demonstrate other indications of cooperation. Generally, 
this adjustment factor should apply to those violators who demonstrate and maintain a high 
degree of willingness to wor~ with EPA regarding the investigation and resolution of violations. 

If lengthy settlement negotiations cause the violation(s) to continue significantly longer than 
initially anticipated, the initial proposed penalty amount should be increased, as appropriate, with 
a corresponding amendment of the complaint. The revised figure would be calculated in 
accordance with this Policy, and account for the increasing economic benefit and protracted 
non-compliance.41 

41 Enforcement personnel may include, for those violations that continue beyond the date 
the complaint is filed, a specific per day penalty amount. See Section Vll.B. 
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B. EFFECT OF SETTLEMENT 

The Consolidated Rules of Practice incorporates the Agency' s policy of encouraging 
settlement of a proceeding at any time as long as the settlement is consistent with the provisions 
and objectives of RCRA and its regulations. 40 CFR § 22.18(b ). If the respondent believes that 
it is not liable or that the circumstances of its case justify mitigation of the penalty proposed in 
the complaint, the Consolidated Rules of Practice allow it to request a settlement conference. 

In many cases, the fact of a violation will be less of an issue than the amount of the proposed 
penalty. Once the Agency has established a prima facie case, the burden is always on the violator 
to justify any mitigation of the proposed penalty. The mitigation, if any, of the proposed penalty 
should follow the adjustment factors guidelines found in Section DCA. of this document. 
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X. APPENDIX 

A. PENALTY COMPUTATION WORKSHEETS 

PENALTY AMOUNT FOR HEARING1 

CompanyNmne: ---------------------------------------------

Address: 

Requirement Violated: ------------------------------------

1. Gravity based penalty from matrix . .......... . ... .. ... . . 

(a) Potential for harm ............. . . . . ... . .. . .. ..... . 
(b) Extent ofDeviation ... . ................ .. ... . .... . 

2. Select an mnount from the appropriate multi-day matrix cell . 

3. Multiply line 2 by number of days of violation minus 1 [or 
other number, as appropriate (provide narrative explanation)] . 

4. Add line 1 and line 3 ........... .. ... . . . ... . ... . . . ... . 

5. Percent increase/decrease for good faith . . .... . .......... . 

6. Percent increase for willfulness/ negligence . ............ . . 

7. Percent increase for history of noncompliance ......... . . . . 

8. Total lines 5 thru 72 
••••••••••• • •• •• •••••••••••• • •••• 

9. Multiply line 4 by line 8 . . ..... .. . . ....... . . . . . .... .. . 

11n those cases where a specific penalty mnount will be set forth in the complaint, the 
worksheet heading can indicate the penalty calculation is for that purpose. Otherwise, the more 
generic heading shown here can be used which can cover both complaints and submission of a 
specific penalty after the preheating exchange. 

2 Additional downward adjustments, where substantiated by reliable information, may be 
accounted for here. 
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10. Calculate economic benefit ....................... . ... . 

11. Add lines 4, 9 and 10 for proposed penalty amount 
to be sought at hearing .............................. . 
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SETTLEMENT PENALTY AMOUNT 

Company Name: 

Address: 

Requirement Violated:----------------------

1. Gravity based penalty from matrix .. .. .................. . 

(a) Potential for harm .... . ...... . .................. . . . 
(b) Extent of deviation .... . . . . . ... . ... . . . ... . ........ . 

2. Select an amount from the appropriate multi-day matrix cell .. 

3. Multiply line 2 by number of days of violation minus 1 [or other 
number as appropriate (provide narrative explanation)] . .... . 

4. Add line 1 and line 3 ............ . ...... . ... . .. . .... . . . 

5. Percent increase/decrease for good faith .................. . 

6. Percent increase for willfulness/negligence ....... . ... . .... . 

7. Percent increase for history of noncompliance . .. . .. ... .... . 

8. Percent increase/decrease for other unique factors 
(except litigation risk) ....... .. ......... .. ............ . 

9. Add lines 5, 6, 7, and 8 ....... . ...... . . .. ........ . .... . 

10. Multiply line 4 by line 9 .............. . .............. . . 

11. Add lines 4 and 10 ............. .. .. ... ....... .. ... . . . 

12 Adjustment amount for environmental project .. .. ..... .. . . 

13. Subtract line 12 from line 11 ...... .. ........ . ...... .. . . 

14. Calculate economic benefit ....... . .... . ... . . . .... . .. . . 

15. Add lines 13 and 14 ......... . ............... . .... . . · 
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16. Adjustment amount for ability-to-pay ................... . 

17. Adjustment amount for litigation risk ...... . ............ . 

18. Add lines 16 and 17 ................................. . 

19. Subtract line 18 from line 15 for final settlement amount .... . 

This procedure should be repeated for each violation. 



1. Gravity Based Penalty 

(a) Potential for Harm: 

A- 5 

NARRATIVE EXPLANA TION3 

------------------- (attach additional sheets if necessary) 

(b) Extent of Deviation: 

------------------- (attach additional sheets if necessary) 

(c) Multiple/Multi-day: 

------------------- (attach additional sheets if necessary) 

2. Adjustment Factors (Good faith, willfulness\negligence, history of compliance, ability to pay, 
environmental project credits, and other unique factors must be justified, if applied.) 

(a) Good Faith: 

3 A separate ''Narrative Explanation"should be attached to the Penalty Computation 
Worksheets for both the hearing amount and settlement amount. Where the discussion of a given 
element of a penalty to be included in the Narrative Explanation supporting the settlement 
amount will duplicate that appearing in the Narrative Explanation supporting the hearing amount, 
the earlier discussion may simply be incorporated by reference. 
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-------------------(attach additional sheets if necessary) 

(b )willfulness/Negligence: 

_____ ...,....... _____________ (attach additional sheets if necessary) · 

(c) History of Compliance: 

___________________ (attach additional sheets if necessary) 

(d) Ability to pay: 

--------------------~ttachadditionalshe~ifnece~) 

(e) Envirorunental Project: 

-------------------(attach additional sheets if necessary) 

I 
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(f) Other Unique Factors (e.g., cooperative attitude): 

___________________ (attach additional sheets if necessary) 

3. Economic Benefit: 

------------------(attach additional sheets if necessary) 

4. Recalculation of Penalty Based on New Information: 

-------------------(attach additional sheets if necessary) 
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BEN WORKSHEET 4 

1. Case Name----------------------

Requirement Violated-""-------------------

2* Initial Capital Investment/Year Dollars . 
__ Check here if costs were avoided, 

not delayed. 

3. One Time Expenditure/Year Dollars 
__ Check here if costs were avoided, 

not delayed. 

a. Tax Deductible? YES 

4. Annual Operating and Maintenance 
(O&M) Expenses Year Dollars 

5. Date ofNoncompliance 

6. Date of Compliance 

7. Anticipated Date of Penalty Payment 

NO 

8.* Useful Life ofPollution Control Equipment 

9* . Marginal Income Tax Rate 

10. State Where Facility is Located 

11 . * Inflation Rate 

12.* Discount Rate 

13. Economic Benefit Penalty Component 

* See standard value from BEN model 

4A separate "BEN Worksheet" should be attached to the Penalty Computation Worksheets 
for both the amount proposed for hearing and settlement amount. 
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XI. HYPOTHETICAL APPLICATIONS OF THE PENALTY POLICY 

A. EXAMPLE! 

(1) Violation 

Company A operated a facility at which it was generating one waste and storing a 
different waste generated by a since discontinued process. These wastes which company A had 
managed at its facility for years were first listed as hazardous wastes under RCRA in 1997. As a 
r~ult, Company A became subject to regulation under Subtitle C ofRCRA on the effective date 
of the regulation which was November 5, 1997. In a notification timely provided to EPA 
pursuant to RCRA Section 3010(a), Company A indicated that it only generated hazardous 
waste, without mentioning storage. This notification was never amended or supplemented. 
During an inspection on January 10, 1999, an employee revealed that Company A had also been 
storing another kind of waste in containers, on site for years. RCRA Section 3010 (a) provides 
that notification of waste management activities must be provided to EPA within 90 days of the 
promulgation of regulations listing a substance as a hazardous waste subject to Subtitle C of 
RCRA. 40 CFR § 262.34 provides that a generator may only store hazardous waste on-site tor 90 
days without obtaining a pennit or interim status. Thus, beginning on February 3, 1998 (90 days 
after November 5, 1997), Company A was in violation of (I) the requirement that it notify the 
Agency pursuant to RCRA Section 3010(a) of its activity as a storer of hazardous waste, and (2) 
the requirement imposed by RCRA Section 3005 that it obtain interim status or a permit for its 
storage activity. Failure to notify and operating without a permit or interim status constitute 
independent or substantially distinguishable violations. Each violation would be assessed 
separately and the amounts totaled. The inspectors indicated that Company A's storage area was 
secured and that, in general, the facility was well managed. However, there were a number of 
violations of the interim status standards. The complaint issued to Company A set forth Part 265 
violations as well as the statutory violations. Regional enforcement personnel conducted 
preliminary research into Company A's financial condition and discovered indications of 
financial instability. Therefore, the complaint contained the statutory maximum and the Region 
prepared a proposed penalty to submit after the prehearing exchange. For simplification, this 
example will discuss the §3005 and §3010 violations only. Below is a discussion of the 
methodology used to calculate the amount of the penalty proposed for the hearing, followed by a 
discussion of the methodology used to calculate the amount of the penalty to be accepted in 
settlement. 

(2) Seriousness 

(a) Failure to Notify 
Potential for Harm: Moderate - EPA was prevented from knowing that hazardous 
waste was being stored at the facility. However because Company A notified EPA 
that it was a generator, EPA did know that hazardous waste was handled at the 
facility, but was unaware of the extent of those activities and the risks posed by them. 

· The violation may have a significant adverse effect on the statutory purposes or 
procedures for implementing the RCRA program. 
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Extent of Deviation: Moderate - Although Company A did notify the EPA it was a 
generator, it did not notify EPA that it stored hazardous waste, and it did not notify EPA 
as to all of its activities. Company A significantly deviated :from the requirement. 

(b) Operating without a permit 

Potential for Harm: Major - The fact that the facility generally was well-managed is 
irrelevant as to the potential for harm for operating without a permit. This situation 
may pose a substantial risk of exposure, and may have a substantial adverse effect on 
the statutory purposes for implementing the RCRA program. 
Extent of Deviation: Major - Substantial noncompliance with the requirement 
because Company A did not notify EPA that it stored hazardous waste, and did not 
submit a Part A application. 

(3) Gravity-based Penalty 

• Failure to notify: Moderate potential for harm and moderate extent of deviation lead 
one to the cell with the range of$5,500 to $8,799. Enforcement personnel selected the 
mid-point, which is $7,150. 

• Operating without a permit: Major potential for harm and major extent of deviation 
lead one to the cell with the range of$22,000 to $27,500. Taking into account case
specific factors, enforcement personnel selected the midpoint, which is $24,750. 

• Penalty Subtotal: $7,150 + $24,750 = $31,900 

(4) Multi-day Penalty Assessment 

(a) Failure to notify: Moderate potential for harm and moderate extent of deviation lead 
one to preswne that multi-day penalties are appropriate. The applicable cell ranges 
from $275 to $1,760. The mid-point is $1,018. [Based on an assessment of relevant 
factors (e.g., the seriousness of the violation relative to others falling within the same 
matrix cell, the degree of cooperation evidenced by the facility, the nwnber of days of 
violation) the midpoint in the range of available multi-day penalty amounts was 
selected.] EPA was able to docwnent that the violation continued from February 2, 
1998, to the date of the inspection on January 10, 1999, for a total of343 days (minus 
1st day). [The inspection prompted the Company to immediately file a Section 
3010(a) notification and Part A permit application.] The Region elected not to place a 
180 day cap on multi-day penalties. Penalty Subtotal: $1,018 x 342 = $348,156. 

(b) Operating without a permit: Major potential for harm and major extent of deviation 
result in mandatory multi-day penalties. The applicable cell ranges from $1,100 to 
$5,500. The mid-point is $3,300. [Based on an assessment of such relevant factors as 
those noted in (4) (a), above, the mid-point in the range of available multi-day 
penalty amounts was selected.] The violation continued from February 2, 1998, to 
January 10, 1999, for a total of343 days (minus 1st day). The Region elected not to 
place a 180 day cap on multi-day penalties. 
Total Penalty Subtotal: $3,300 x 342 = $1,128,600. 
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(5) Economic Benefit of Noncompliance 

The economic benefit obtained by Company A through its failure to notify pursuant to 
RCRA Section 3010(a) consists of savings on mailing and personnel costs which are negligible. 
However, the economic benefit the company obtained as a result of its failure to obtain a permit 
or interim status is not insignificant This. violation allowed the company to avoid or delay the 
costs of filing a Part A permit application and the costs of complying with regulatory 
requirements regarding storage of hazardous wastes in containers. In a BEN analysis (copy 
omitted for purposes of this example), the Region calculated the economic benefit to Company 
A at $9,000.5 

· 

(6) A,pj!lication of Adjustment Factors for Computation of the Proposed Penalty Amount 

(a) Good faith efforts to comply: Prior to issuing the complaint, EPA had only limited 
discussions with the facility. Since neither these discussions nor the inspector's 
observations indicated any effort had been made to correct the violations prior to 
notification of violations by EPA, no downward adjustment for good faith efforts to 
comply was made. Similarly no evidence of lack of good faith was apparent. 

(b) Degree of willfulness and/or negliience: In the absence of any affirmative 
presentation by the facility warranting downward adjustment (and consistent with the 
policy of resolving any uncertainty about the application of downward adjustment 
factorS against the violator when computing the complaint amount) , the Region only 
considered information which might support an upward adjustment Available 
information did not support an upward adjustment. 

(c) History of noncom,pliance: No evidence has been produced thus far that Company A 
has had any previous violations at this site. The facility in question is the only facility 
owned or operated by Company A. Therefore, no upward adjustment shall be made 
for the violations cited above. 

(d) Other adiustment factors: Since this computation was designed to produce a penalty 
figure to be sought at hearing, the Region did not consider any other downward 
adjustment factors. No additional basis for upward adjustment was uncovered. 

(7) Final Proposed Penalty Amount 

Gravity base + Multi-day + Economic Benefit = Penalty 
$31,900 + $1,476,756 + $9,000 = $ 1,517,656 

(8) Settlement Adjustments 

s In this case, the Region could have used the "rule of thumb" approach to calculate the 
BBN given the size of the EBN penalty. Of course, as shown here, BEN can be used for any size 
~BN penalty. 



A-12 

During settlement discussions, Company A presented information which it felt warranted 
adjustment of the penalty. After issuance of the proposed penalty, no new information came to 
light which supported recalculation of the gravity-based, multi-day, or economic benefit 
components of the penalty. 

After consideration of the seriousness of the violations and in order to set penalties at a 
level which would allow it to achieve compliance quickly (but nevertheless deter future similar 
violations), the Region elected to place a 180 day cap on multi-day penalties. Multi-day Penalty 
Subtotal: ($1,018 + $3,300) x 179 =$772,922. 

(a) Good faith efforts to comply: At settlement negotiations, Company A presented a 
written but explicitly non-binding opinion dated October 30, 1997, from the Director 
of EPA's Office of Solid Waste (OSW) indicating that the waste which Company A 
stored did not come within the ambit of the regulation listing new wastes, which 
became effective on November 5, 1997. Other Information indicated that six months 
later the Assistant Administrator for Solid Waste and Emergency Response formally 
renounced the view contained in the Director's opinion, that Company A probably 
was aware of this action, and that the company had failed to provide EPA with either 
a Section 3010(a) notification or a Part A permit application even after it likely knew 
that its storage activities were subject to Subtitle C regulation. In view of these 
unusual facts - i.e., that the company had for roughly a third of the duration of the 
violation acted in apparent good faith reliance on the opinion of the Director ofOSW 
indicating its stored wastes were not subject to regulation - the Region decided to 
adjust the penalty for both violations downward by 30%. 
($31,900 + $772,922) X 30% = $241,447. 

(b) Degree of willfulness and/or negligence: No evidence relative to this factor was 
presented for consideration. 

(c) Historv of non-compliance: No new information relevant to this adjustment f~or 
came to light after issuance of the proposed penalty. 

(d) Ability to pay: Company A raised and documented that it has cash flow problems. It 
did not convince EPA that the penalty should be mitigated. An installment plan was 
accepted by both parties as a means of payment. Total penalty remained unchanged. 

(e) Environmental Proiects: The company did not propose any projects. 

(f) Other unique factors: No other unique factors existed in this case. 

(9) Final settlement penalty amount: 

Gravity 
base 
$31,900 + 

Multi-day Downward Economic 
Adjustment Benefit 

$772,922 - $241,447 + $9,000 

= Total 
Penalty 

= $572,375 
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PENALTY AMOUNT FOR HEARING 

CompmyNwne: ~C~o~m~n=an~y~A~-------------------------------------
Address: 123 Main Street, Anytown. Anystate 

Requirement Violated: 42 U.S.C. § 6930(a). Failure to notify of hazardous waste 
management activities 

1. Gravity based penalty from matrix ..................... . 

(a) Potential for harm ............................... . 
(b) Extent of Deviation ..................... . ........ . 

2. Select an wnount from the appropriate multi-day matrix cell . 

3. Multiply line 2 by number of days of violation minus 1 
($1,018 X 342) .. . ........ . ......................... . 

4. Add line 1 and line 3 ............... . .... . .......... . 

5. Percent increase/decrease for good faith ................ . 

6. Percent increase for willfulness/ negligence .............. . 

7. Percent increase for history of noncompliance .. . ...... . . . 

8. * Total lines 5 thru 7 ...... . ................ . ....... . 

9. Multiply line 4 by line 8 ........................ . .... . 

10. Calculate Economic Benefit .......................... . 

11. Add lines 4, 9 and 10 for penalty amount 
to be proposed for hearing .. ..................... . .... . 

$7.150 

Moderate 
Moderate 

$1.018 

$348.156 

$355.306 

N/A 

N/A 

N/A 

NIA 

N/A 

N/A 

$355.306 

* Additional downward adjustments where substantiated by reliable information may 
be accounted for here. 
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NARRATIVE EXPLANATION TO SUPPORT HEARING AMOUNT 

1. Gravity Based Penalty 

· (a) Potential for Harm: Moderate- EPA was prevented from knowing that haU~rdous 
waste was beini stored at the facility. However. because Company A notified EPA that it was a 
generator. EPA did know that hazardous waste was handled at the facility. but was unaware of 
the extent of those activities and the risk posed by them. The violation may have a siiJllficant 
adverse effect on the statutozy pwposes or Procedures for implementing the RCRA program. 

---------------------------------------<attachadrutionalsh~~ifn~~) 

(b) Extent of Deviation: Moderate- Although Company A did notify the Agency that it 
was a generator. it rud not notifi' EPA that it stored haz.ardous Waste. While there was partial 
compliance. Company A significantly deviated from the reguirement. 

----------------------(attach adrutional sheets if necessary) 

(c) Multiple/Multi-day: Moderate potential for batm and moderate extent ofdeviation 
lead one to presume that multi-day penalties are appropriate. There are no case-s.pecific facts 
which would overcome the presumption. The applicable cell ranges from $275 to $1.760. The 
midooint is $1.018. Based on an assessment ofrelevant factors. (e.g-.. the seriousness of the 
violation relative to others falling within the same matrix cell. the degree of cooperation 
evidenced by the facility. the number of day of violation). the mid-point in the available range 
was selected. The violation persisted for 343 ciays. 
------------------------(attach adrutional sh~ if necessary) 

2. Adjustment Factors (Good faith, willfulness/negligence, history of compliance, ability to pay, 
environmental credits, and other unique factors must be justified, if applicable.) 

(a) Good Faith: Neither ruscussions with the facility nor the ill§pector's observations 
inrucated any effort had ~n made to correct violations prior to notification of violations by 
EPA. Thus no downward adjustment for good faith efforts to comply was made. Similarlv. no 
evidence of lack of good faith Was ap,parent. 

--------------------<attach additional sh~ ifneces~) 

(b) Willfulness/Negligence: No evidence relative to this factor was presented for 
consideration. 

--------------------<attach additional sheets if necessary) 
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(c) History of Compliance: No evidence relative to this adjustment factor was presented 
for consideration. There is no evidence of previous violations at this (the Company's only) 
facili . 

-------------------<·attach additional sheets if necessary) 

(d) Ability to pay: Although the Rem initially sus.pected inability to pay problems 
(and thus cited only the statutoly maximum in the complaint). Company A did not submit any 
information to sum>Ort any downward adjustment for this. 

-------------------(attach additional sheets if necessary) 

(e) Environmental Project: 

N/A 

___________________ (attach additional sheets if necessary) 

(f) Other Unique Factors: 

N/ 

-------------------(attach additional sheets if necessary) 

3. Economic Benefit: Although there is some economic benefit iained from the above cited 
violation (i.e .. personnel costs and postage ·for notification forms). such costs are ne1digible 
enough not to include in the calculation. 

-------------------(attach additional sheets if necessary) 

4. Recalculation of Penalty Based on New Information: 

(attach additional sheets if necessary) -----------------------

I 
I I 
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SETTLEMENT PENALTY AMOUNT 

Company Name: ~c~om~pan~v:....~A:.L... _________________ _ 

Address: 123 Main Street. Anytown, Anvstate 

Requirement Violated: 40 U.S.C § 6930(a). Failure to notify of waste mgement 
activities 

1. Gravity based penalty from matrix ..................... . 

(a) Potential for harm ............................ ... . 
(b) Extent of Deviation .......... . .................. . 

2. Select an amount from the appropriate 
multi-day matrix cell ............................... . 

3. Multiply line 2 by number of days of violation minus 1. 
($1,018 X (180-1)] ................................. . 

4. Add line 1 and line 3 ............................... . 

5. Percent increase/decrease for good faith ................ . 

6. Percent increase/decrease for willfulness/negligence . ..... . 

7. Percent increase for history of noncompliance ..... .... .. . 

8. Percent increase/decrease for other unique factors ........ . 

9. Add lines 5, 6, 7, and 8 ............................ .. . 

10. Multiply line 4 by line 9 ............................. . 

11. Add lines 4 and 10 .................................. . 

12. Adjustment amount for environmental project ............ . 

13. Subtract line 12 from 11 ..... ...................... .. . 

14. Calculate economic benefit .......................... . 

15. Add lines 13 and 14 ................................ . 

16. Adjustment amount for ability-to-pay .................. . 

17. Adjustment amount for litigation risk . .... ...... . . .... . . 

$7.150 

Moderate 
Moderate 

$1.018 

$182.222 

$189.372 

-300/o 

NIA 

NIA 

N/A 

-30% 

$56.812 

$132.560 

0 

$132.560 

0 

$132.560 

0 

0 
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18. Add lines 16 and 17 ................................. . 0 

19. Subtract line 18 from line 15 for final settlement amount ..... . $132.560 
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NARRATIVE EXPLANATION TO SUPPORT SETILEMENT AMOUNT 

1. Gravity Based Penalty 

(a) Potential for Harm: Moderate- EPA was prevented from knowing that ha;r.ardous 
waste was being stored at the facilitv. However. because Company A notified EPA that it was a 
generator. EPA did know that hazardous waste was handled at the facility. but was unaware of 
the extent of those activities and the risk posed by them. The violation may have a significant 
adverse effect on the sta.tutozy pw:poses or procedures for implementing the RCRA program. 

___________________ (attach additional sheets if necessary) 

(b) Extent of Deviation: Moderate - Althouib Company A did notify the Agency that it 
was a generator. it did not notify EPA that it stored harnrdous waste. While there was partial 
compliance. Comnany A siiZilificantlY deviated from the reguirement. 

___________________ (attach additional sheets if nect?Ssary) 

(c) Multiple/Multi-day: Moderate potential for harm and moderate extent of deviation 
lead one to presume that multi-clay penalties are appropriate. There are no case-s.pecific facts 
which would overcome the presumption. The applicable cell ranges from $275 to$ 1.760. The 
midpoint is $1.018. Based on an assessment ofrelevant factors (e.g .. the seriousness of the 
violation relative to others falling within the same matrix cell. the dem;e of coo.peration 
evidenced by the facility. the number of days of violation). the midpoint in the available range 
was selected. The violation persisted for 343 days. The Reiion detennined that the total penalty 
would have sufficient deterrent imPact if multi-day penalties were assessed only for the 
minimum 180 day period presumed under the penalty oolicy. rather then for the full 343 Cminus 
1) days of violation. (attach additional sheets if necessary) 

2. Adjustment Factors (Good faith, willfulness, history of compliance, ability to pay, 
environmental credits, and other unique factors must be justified, if applicable.) 

(a) Good Faith: At settlement negotiations Company A presented a written but explicitly 
non-binding opinion dated October 30. 1997. from the Director of EPA's Office of Solid Waste 
fQSW). indicating that the waste which Company A stored did not come within the ambit of the 
re~ation listing new wastes. which became effective on November 5. 1999. Other information 
indicated that 6 months later the Assistant Administrator for Solid Waste and Emergency 
Response formally renounced the view contained in the Director's QPinion. that Company A was 
probably aware of this action. and that the Company had failed to provide EPA with either a 
§3010fa) notification or a Part A permit application even after it likely knew that its stora&e 
activities were subiect to Subtitle C regulation. In view of these unusual facts -i.e .. that the 
company had for rouoo a third of the duration of the violation acted in cmparent good faith 
reliance on the opinion of the Director ofOSW indicating its stored wastes were not suQiect to 
regulation - a downward adjustment of 30% in the amount of the penalty is appropriate. 
_______________________ (attachadditionalsheetsifnece~) 



A-19 

(b) Willfulness/Negligence: Evidence that Company A knowingly failed to comply with 
notification/permitting ryquirements after the Agency had clarified its regulatory inter_pretation 
was not deemed so persuasive as to warrant a finding that the company had acted willfully. 

--------------------(attach additional sheets if necessary) 

(c) History of Compliance: No new information relevant to this adjustment factor came 
to light after issuance of the complaint. There is no evidence of previous violations at this (the 
company's only) facility. 

-------------------·(attach additional sheets if necessary) 

(d) Ability to pay: Company A raised and documented that it has cash flow problems. It 
did not convince EPA that the penalty should be mitiaated. An installment plan was acce,pted by 
the Agency. 

-------------------<attach additional sheets if necessary) 

(e) Environmental Project: 

NIA . 

-------------------<·attach additional sheets if necessary) 

(f) Other Unique Factor: 

N/A 

-------------------<·attach additional sheets if necessary) 

3. Economic Benefit: Although there is some economic benefit gained from the above cited 
violation (i.e .. personnel costs and postage for notification forms). such costs are negligible 
enou&h not to include in the calculation. 

-------------------------<attachadditionalsheetsifnecessary) 

4. Recalculation of Penalty Based on New Information: 

N/A 

--------------------------<attaCh additional sheets if necessary) 
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PENALTY AMOUNT FOR PROPOSED FOR HEARING 

CompmyNmne:~C=o=m~wm~Y~A~-----------------------------

Address: 10 I Water Street. Somecity. Somestate 

Requirement Violated: 42 U.S.C. § 6925. Operating without a permit or 
interim status. 

1. Gravity based penalty from matrix ..................... . $24.750 

(a) Potential for harm................................ Mruor 

(b) Extent of Deviation............................... Mruor 

2. Select an mnount from the appropriate multi-day matrix cell .. $3.300 

3. Multiply line 2 by number of days of violation minus I 
[$3,300 X (343-I)] .................................. . $1.I28.600 

4. Add line 1 and line 3 ................................ . $1.153.350 

5. Percent increase/decrease for good faith ................. . NIA 

6. Percent increase for willfulness/ negligence .............. . NIA 

7. Percent increase for history of noncompliance ........... . NIA 

8.* Total lines 5 thru 7 ..... ............................ . NIA 

9. Multiply line 4 by line 8 ............................ . . NIA 

10. Calculate Economic Benefit. ..................... . ... . $9.00Q 

11. Add lines 4, 9 and 10 for penalty amount to be inserted in 
the complaint ..................................... . . $1.162350 

* Additional downward adjustments where substantiated by reliable infonnation may be 
accounted for here. 
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NARRATIVE EXPLANATION TO SUPPORT PROPOSED PENALTY AMOUNT 

1. Gravity Based Penalty 

(a) Potential for Harm: Mcijor- The fact that the facility ~enerally was well managed is 
irrelevant as to the potential for harm for cweratini without a permit. This situation mro: pose a 
substantial risk of exposure and maY have a substantially adverse effect on the statutoli outPOses 
for implementin~ the RCRA Promm. 

___________________ (attach additional sheets if necessary) 

(b) Extent of Deviation: Major- Substantial noncompliance with the reguirement was 
found because Company A did not notify EPA that it stored hazardous waste. and did not submit 
a Part A mlPlication. 

____________________ (attach additional sheets if necessary) 

(c) Multiple/Multi-day: Major potential for harm and major extent of deviation result in 
mandatory multi-day penalties. The iW.Plicable cell ranses from $1,100 to $5.500. The midpoint 
is $3.300. Based on an assessment of relevant factors (e.K .. the seriousness of the violation 
relative to others fallini within the same matrix·cell. the degree of cooperation evidenced by the 
facility. and the number of da.ys of violation) the mid point in the available ranie was selected. 
The violation persisted for 343 davs. 
__________________ __,(attach additional sheets if necessary) 

2. Adjustment Factors (Good faith. willfulness/negligence, history of compliance, ability to pay, 
environmental credits, and other unique factors must be justified, if applicable.) 

(a) Good Faith: Neither discussions with the facilizy nor the in&pector's observations 
indicate anY effort had been made to correct violations prior to notification of violations by EPA. 
Thus. no downward adjustment for sood faith efforts to comply was made. There was also no 
evidence of a lack of good faith. 

__ __._ ________________ (attach additional sheets if necessary) 

(b) Willfulness/Negligence: No evidence relative to this factor was presented for 
consideration. 

____________________ (attach additional sheets if necessary) 

(c) History of Compliance: No evidence has been produced thus far that Company A has 
had anY previous violations at this site. The facilizy in guestion is the only facilitr owned or 
operated by Compariy A. Therefore. no ypward adjustment shall be made on the basis of past 
compliance history. (attach additional sheets if necessary) 
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(d) Ability to pay: No evidence relative to this factor was presented for consideration. 

____________________ (attach additional sheets if necessary) 

(e) Environmental Project: 

N/ 

__________________ (attach additional sheets if necessary) 

(f) Other Unique Factors: 

N/ 

___________________ (attach additional sheets if necessary) 

3. Economic Benefit: By failinK to obtain interim status (the least expensive option available to 
it under the statute) Company A avoided or delayed the costs offilinK a Part A permit awlication 
and complyini with the regulatory requirements relative to stora&e of hazardous wastes in 
contaigers. In a BEN analysis (copy omitted for Pumoses of this example}. the Region found 
that these costs amounted to $9.000. 

______________ (attach additional sheets if necessary) 

4. Recalculation of Penalty Based on New Information: 

N/A 

___________________ (,attach additional sheets if necessary) 
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SETILEMENT PENALTY AMOUNT 

Comp~yNrune: ~C=o=m*p=~~y~A~--------------------------

Address: 

Requirement Violated: 40 U.S.C. § 6925. Operatini with a permit or 
interim status 

1. Gravity based penalty from matrix $24.750 

(a) Potential for harm................ . ............... Major 
(b) Extent of Deviation . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . Major 

2. Select~ amount from the appropriate multi-day matrix cell. $3.300 

3. Multiply line 2 by number of days of violation minus 1 
[$3,300 X (180-1)] ................................... . $590.700 

4. Add line 1 ~d line 3 ..... : . .............. · ........... . $615.450 

5. Percent increase/decrease for good faith ................. . -30% 

6. Percent increase/decrease for willfulness/negligence ....... . N/A 

7. Percent increase for history of noncompli~ce ............ . NIA 

8. Percent increase/decrease for other unique factors ......... . N/A 
(except litigation risk) 

9. Add lines 5, 6, 7, ~d 8 .............................. . -30% 

10. Multiply line 4 by line 9 ............................. . -$184.635 

11. Add lines 4 ~d 10 ........ . ........... . ........... . . $430.815 

12. Adjustment amount for environmental project ........... . 0 

13. Subtract line 12 from line 11 ......................... . $430.815 

14 . Calculate economic benefit ......... . ................ . $9.000 

15. Add lines 13 ~d 14 ........................ . ....... . $439.815 

16. Adjustment runount for ability-to-pay ......... _ .......... . 0 

17. Adjustment runount forlitigation risk ................... . 0 

I 
I 
I 
I 
I 
l 
I 
I 
I 

\ 
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18. Add lines 16 and 17 ......... .. ....... . .. . . . . ... . . ... . 0 

19. Subtract line 18 from line 15 for final settlement amount . .. . $439.815 
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NARRATIVE EXPLANATION TO SUPPORT SETTLEMENT AMOUNT 

1. Gravity Based Penalty 

(a) Potential for Harm: Major- The fact that the facility generally was well magaged is 
irrelevant as to the Potential for harm for o_perating without a permit. This situation may pose a 
substantial risk of exposwe and ma,y have a substantially adverse effect on the statutozy pur;poses 
for implementing the RCRA Proaram. 

-------------,--------'(attach additional sheets if necessary) 

(b) Extent ofDeviation: Major- Substantial noncompliance with the requirement was 
found because Company A did not notify EPA that it stored ha;r.ardous waste. and did not submit 
a Part A application. 

___________ _________ (attach additional sheets if necessary) 

(c) Multiple/Multi-day: Major potential for hann and mruor extent of deviation result in 
mandatory multi-day penalties. The ap_plica.ble cell ranges from $1.100 to $5.500 The mid.Jx>int 
is $3.300. Based on an assessment of relevant factors (e.g .. the seriousness of the violation 
relative to others falling within the same matrix cell. the deme of cooperation evidenced by the 
facility. and the number of clays of violation) the mid point in the available range was selected. 
The violation persisted for 342 clays. The Region determined that the total penalty would have 
sufficient deterrent impact if multi-day penalties were assessed only for the minimum 180 daY 
period mandated py the penalty policy rather than the full343 days of violation. 

___________________ (attach additional sheets if necessary) 

2. Adjustment Factors (Good faith, willfulness/negligence, history of compliance, ability to pay, 
environmental credits, and other unique factors must be justified, if applicable. ) 

(a) Good Faith: At settlement negotiations Company A presented a written but explicitly 
non-binding opinion dated October 30. 1997. from the Director of EPA's Office of Solid Waste 
(OSW). indicating that the waste which Company A stored did not come within the ambit of the 
regulation listing new wastes. which became effective on November 5. 1997. Other information 
indicated that 6 months later the Assistant Administrator for Solid Waste and Emergency 
Res.ponse formally renounced the view contained in the Director's opinion. that Company A Was 
probably aware of this action. and that the company had failed to provide EPA with either a 
§30 1 O(a) notification or a Part A permit application even after it likely knew that its storage 
activities were subject to Subtitle C regulation. In view of these unusual facts -i.e. that the 
company had for roughly a third of the duration of the yiolation acted in ap.Qarent good faith 
reliance on the opinion of the Director of OSW indicating its stored wastes were not subject to 
regulation - it is ap_propriate to adjust the penalty for this violation downward by 30%. 

____________________ (.attach additional sheets if necessary) 
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(b) Willfulness/Negligence: No evidence relative to this factor was presented for 
consideration. 

-------------------·(attach additional sheets if necessary) 

(c) History of Compliance: No new information relevant to this adiustment factor came 
to light after issuance of the proposed penalty. 

-----------------(attach additional sheets if necessary) 

(d) Ability to Pay: Company A raised and documented that it has cash flow problems. 
It did not convince EPA that the penaltY should be mitigated. An installment plan was acce,pted 
by the Aiency. 

----------------------·(attachadditionalsh~~ifn~) 

(e) Environmental Project: 

lA 

---------------------------~attachadditionalsh~~ifnecessary) 

(f) Other Unique Factors: 

Nl 

-------------------(attach additional sheets if necessary) 

3. Economic Benefit: By failinK to obtain interim status <the least exmnsive Qption available tQ 
it under the statute) Company A avoided or delayed the costs of filing a Part A pennit JmplicatiQn 
and complying with the rew}atozy requiremen~ relative to stora&e ofhazardQus wastes in 
containers. In a BEN analysis (copy omitted for pumQses of this example) the Region found that 
these costs amounted to $9.000. 

--------------------.:(attach additional sheets if necessary) 

4. Recalculation of Penalty Based on New Information: 

I 

-----------------------<·attach additional sheets if necessary) 
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B. EXAMPLE2 

· (1) Violation: 
Company B failed to prevent entry of persons onto the active portion of its surface 

impoundment facility located in Seattle, Washington. A portion of the fence surrounding the area 
had been accidentally knocked down during construction on the new wing of the facility on 

· i October 30, 1998, and had never been replaced. Several children have entered the active portion 
: of the facility. An inspection by EPA on March 15, 1999, revealed that the damaged area of the 
fence still needed to be replaced. The complaint issued to Company B assessed penalties for the 
violation of failing to provide adequate security pursuant to 40 CFR §265.14. Below is a 
discussion of the methodology used to calculate the penalty amount proposed in the complaint, 

. followed by a discussion of the methodology used to calculate the penalty amount to be accepted 
· in settlement. 

(2) Seriousness 
Potential for Harm: Major - Some children already have entered the area; pot~ntial for 
harm due to exposure to waste is substantial because of the lack of adequate security 
around the site. 
Extent of Deviation: Moderate - There is a fence, but a portion of it has been knocked 
down. Significant degree of deviation, but part of the requirement was implemented. 

(3) Gravity-based Penalty: Major potential for harm and moderate exterit of deviation yield the 
penalty range of$16,500 to $21,999. The midpoint is $19,250 

(4) Multi-Day Penalty Assessment 
(a) Failure to provide security: Major potential for harm and moderate extent of 

deviation result in mandatory multi-day penalties. The applicable cell ranges from $825 to 
$4,400. The midpoint is $2,613. [Based on an assessment of relevant factors (e.g., the 
seriousness of the violation relative to others falling within the same matrix cell, the degree of 
cooperation evidenced by the facility, the number of days of violation) the mid-point in the range 
of available multi-day penalty amounts was selected.] EPA documented that the violation 
continued from October 30, 1998, to March 15, 1999, a total of 136 days (minus 1st day). 

Penalty Subtotal: $2,613 x 135 = $352,755. 

Penalty Total: $19,250 + 352,755 = 372,005 

(5) Economic Benefit of noncompliance: 
Since Company B reaped an economic benefit by failing to repair the fence, a BEN 

worksheet should be completed. For purposes of the above violation, the following input data 
should be furnished: 

• (EPA v. Company Bl. the case name 
• ($100.000). the initial capital investment of Replacing the fence (cost estimate 

from 2/1/2000) 
• -0-. there are no one time expenditures 
• -Q-. no annual o.perating and maintenance (Q&M) expenses have been identified 

l I 

I 



• 
• 
• 
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3/1999. the date of the inspection 
4/2000. the date of compliance 
6/2000. the anticipated date of penalty payment 

The above data was entered into the BEN model which yielded an economic benefit amount of 
$9,767 (see attached BEN worksheet and printout). 

(6) &lplication of Adjustment Factors For Computation of the Complaint Amount 

(a) Good faith efforts to comply: At the time of computation of the amount of the 
penalty to be proposed in the complaint no information (i) relative to the violator's good faith 
efforts to comply or (ii) indicative of lack of good faith was available. 

(b) Degree of willfulness and/or ne8liience: Little evidence as to application of this 
factor was available. 

(c) Histoxy of non-conmliance: Company B had on two previous occasions been cited in 
writing for failure to prevent public access to the active portion of this facility. While such 
previous violations had been corrected, they indicate that Company B had not been adequately 
deterred by prior notice of violations. The sum of the gravity/multi-day penalty components is 
adjusted upwards by 15% because of the company's history of noncompliance. 

($19,250 + $352,755) X 15% = $55,801 

(d) Other adjustment factors: Consistent with the general policy of delaying 
consideration of downward adjustment factors (other than that relating to good faith effort to 
comply) until the settlement stage, the Region reviewed available information only to see if it 
supported further upward adjustment of the penalty amount. No information supporting further 
upward adjustment was uncovered. 

(7) Final Complaint Penalty Amount: 

Gravity + Multi-day + Economic + Upward = Total Penalty 
Benefit Adjustment 

$19,250 + $352,755 + $9,767 + $55,801 = $437,573 

(8) Settlement Adjustments: 
During settlement discussions Company B presented information which it felt warranted 

adjustment of the penalty. After issuance of the complaint no new information came to light 

I 
which supported recalculation of the gravity-based, multi-day, or economic benefit components 
of the penalty proposed in the complaint. 

I 
(a) Good faith efforts to comply: Company B gave evidence at settlement oflabor 

problems with security officers and reordering and delivery delays for a new fence. After 
issuance of the complaint, Company B was very cooperative and stated that a new fence would 
be installed and that security would be provided for by another company in the near future. Even 
though the company was very cooperative, its efforts to comply were only those required under 
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the regulations. No justification for mitigation for good faith efforts to comply exists. No change 
in penalty. 

(b) Dearee of willfulness and/or neglis;epce: lfthe evidence presented by Company B 
with respect to reordering delays had been convincing, it might arguably have served as a basis 
for finding that the company acted without willful disregard of the regulation (or should not have 
been charged multi-day penalties at a rate so high as that established during computation of the 
complaint amount). However, such claims of unavoidable delay are easily made and must be 
viewed with skepticism. The company's evidence on this point was unconvincing since the 
security and fencing could have been easily provided by other suppliers. 

While the fact that the fence was knocked down accidentally might indicate a lack of 
willfulness, the company's failure to take remedial action for 136 days argues against a 
downward adjustment. The violation may even have become a willful one when left uncorrected. 
But in the absence of more information about precautionary steps the company took prior to the 
accident and the extent of the violators knowledge of the regulations, no adjustment was made. 

(c) History of non-compliance: The Region was confronted with no reason to rethink 
the previous upward-adjustment of the penalty based on past violations. 

(d) Abilitv to pay: The Company made no claims regarding ability to pay. 

(e) Environmental projects: The company did not propose any environmental projects 

(f) Other unique factors: During EPA's inspection and subsequent settlement 
discussions, Company B was very cooperative. Company B provided additional documents and 
other information on several occasions as a result of verbal requests from EPA (thus eliminating 
the need for the Region to issue a Section 3007 letter). While Company B's efforts to remedy the 
violation consisted merely of compliance with the requirements (and no downward adjustment 
was warranted for "good faith efforts to comply''), the Region did decide that Company B's 
cooperative attitude did warrant a 5% downward adjustment. 

(9) Final Settlement Penalty AmOunt: 

Gravity + 
Base 
9,250 + 

Multi-Day + Upward + Downward 
Adjustment Adjustment 

$352,755 + 55,801 $18,600 

+ Economic 
Benefit 

+ $9,767 . 

Total 
Penalty 
$418,973 
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PENALTY AMOUNT FOR HEARING 

CompmyNrune: ~C=o=m~p~m~v~B=--------------------------------------

Address: 1201 Sixth Avenue. Seattle. WashinKton 98101 

Requirement Violated: 40 CFR §265.14. Failure to prevent entry 

1. Gravity ba8ed penalty from matrix ..................... . 

(a) Potential for harm ............................... . 
(b) Extent of Deviation .............................. . 

2. Select m runount from the appropriate multi-day matrix cell . 

3. Multiply line 2 by number of days of violation minus 1 
[$2,613 X (136-1)) .................................. . 

4. Add line 1 md line 3 ............................... . 

5. Percent increase/decrease for good faith ................ . 

6. Percent increase for willfulness/ negligence .............. . 

7. Percent increase for history of noncomplimce ........... . 

8. * Total lines 5 thru 7 ............................... . 

9. Multiply line 4 by line 8 ............................. . 

10. Calculate Economic Benefit .......................... . 

11. Add lines 4, 9 md 10 for penalty runount 
to be proposed for hearing ............................ . 

$19.250 

Mruor 
Moderate 

$2.613 

$352.755 

$372.005 

NIA 

NIA 

15% 

15% 

$55.801 

$9.767 

$437.573 

* Additional downward adjustments where substantiated by reliable information may 
be accounted for here. 
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NARRATIVE EXPLANATION TO SUPPORT COMPLAINT AMOUNT 

1. Gravity Based Penalty 

(a) Potential for Harm: MfUor- Some children have already entered the area; potential 
for harm due to exposure to waste is substantial because of the lack of adequate security around 
the · . 

___________________ .(attach additional sheets if necessary) 

(b) Extent of Deviation Moderate: There is a fence. but a substantial portion of it has 
been knocked down. There is a significant degree of deviation. but part of the reguirement has 
been implemented. 

------------- ------ (attach additional sheets if necessary) 

(c) Multiple/Multi-day: Multi-day penalties are mandatory for major-moderate 
violations. Based on consideration of relevant factors (e.g .. number of days of violation and 
degree of cooperation evidenced by the facility) the mid-point in the available range in the multi
day matrix was selected. The violation can be shown to have persisted for 135 days. 

--------------~-----~ttachadditionalsheetsifnecessary) 

2. Adjustment Factors: (Good faith, willfulness/negligence, history of compliance, ability to 
pay, environmental credits, and other unique factors must be justified, if applied.) 

(a) Good Faith: No information indicating a lack 'of good faith or of good faith efforts by 
the violator to comply is available. 

___________________ (.attach additional sheets if necessary) 

(b) Willfulness/Negligence: N/A 

___________________ (attach additional sheets if necessary) 

(c) History of Compliance: Company B had on two previous occasions been cited in 
writing for failure to prevent public access to the active portion of the facility. While such 
previous violations had been corrected. they indicate that Company B has not been adequately 
deterred by prior notice of similar violations. Hence. the penaltv is a4iusted upwardlS% . 

-----------------------------(attach additional sheets if necessary) 
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(d) Ability to pay: I 

-------------------<attach additional sheets if necessary) 

(e) Environmental Project: N/ 

---------------------<attachadditionalsheetsifneressary) 

(f) Other Unique Factors: N/ 

---------------------------·-(attach additional sheets if necessary) 

3. Economic Benefit: Company B has gained an economic benefit from failin& to install a new 
fence. See the BEN Worksheet for the data input into the BEN model which calculated an 
economic benefit of$9.767. 

-------------------(attach additional sheets if necessary) 

4. Recalculation of Penalty Based on New Information: _.Nu/!.£A:L-___ .;,_ ________ _ 

(attach additional sheets if necessazy) 
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BEN WORKSHEET 6 

1. Case Name: _C=o,..m~J2...,an=-'-y-"'B<-------------------

Requirement Violated: _4;;:..:0~C~FR~§.:::26~5""-. .:!:.:14L-___________ _ 

2* Initial Capital Investment/Year Dollars 
. __ Check here if costs were avoided, 

not delayed. 

3. One Time Expenditure/Year Dollars 
__ Check here if costs were avoided, 

not delayed. 

a.. Tax Deductible? YES 

4. Annual Operating and Maintenance 
(O&M) Expenses Year Dollars 

5. Date ofNoncompliance 

6. Date of Compliance 

7. Anticipated Date ofPenalty Payment 

NO 

8.* Useful Life ofPollution Control Equipment 

9*. Marginal Income Tax Rate 

10. State Where Facility is Located 

11. • Inflation Rate 

12.* Discount Rate 

13. Economic Benefit Penalty Component 

*See standard value from BEN model 

$100.000 

0 

3/111999 

4/112000 

6/112000 

15 years 

Washington 

Washin!non 

11.0% 

6 A separate "BEN Worksheet" should be attached to the Penalty Computation 
Worksheets for both the amount proposed for hearing and settlement amount. 
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BEN RUN PRINTOUT 

Run Name= Initial Run 

Present Vll!ues ~ QfNQnCOm(!liance Dat~ CNCD} 01-Mar-19~ 

A) On-Time Capital & One-Time Costs $92,817 

B) Delay Capital & One-Time Costs $84,249 

C) Avoided Annually Recurring Costs $0 

D) Initial Economic Benefit (A-B+C) $8,568 

E) Final Econ. Ben. at Penalty Payment Date, 

!U:::llaD:l~ $9.767 

C- Corporation wl WA tax rates 

Discount/Compound Rate 11.0% 

Discount/Compound Rate Calculated By: BEN 

Compliance Date 01-Apr-2000 

Qmi!!llnvestment 

Cost Estimate $100,000 

Cost Estimate Date 01-Feb-2000 

Cost Index for Inflation PCI 

#of Replacement Cycles; Useful Life 1; 15 

Projected Rate for Future Inflation N/A 

Qn2:Iime, NQDg~reci!!llle Ex3!)gitJ:!m: 

Cost Estimate $0 

Cost Estimate Date N/A 

Cost Index for Inflation N/A 

Tax Deductible? N/A 

Annual Recurring Costs 

Cost Estimate $0 

Cost Estimate Date N/A 

Cost Index for Inflation N/A 

llS[~u~miml ~~iii!< Cost &m!!!Dl~ NIA 

On-Time Compliance Capital Investment 

Delay Compliance Capital Investment 

On· Time Compliance Replacement Capital 

Delay Compliance Replacement Capital 

One-Time Compliance Nondepreciable 
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Delay Compliance Nondepreciable 
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SETTLEMENT PENALTY AMOUNT 

CompmyNwme: ~C=o=m~p=an~y~B=---------------------------

Address: 1201 Sixth Avenue. Seathle. Washington 98101 

Requirement Violated: 40 CFR § 265.14. Failure to Prevent Entry 

1. Gravity based penalty from matrix 

(a) Potential for harm . . . . .. .. .... . . .. ..... .... .... . . . 
(b) Extent of Deviation ......... . ........... . . . . .. ... . 

2. Select an wmount from the appropriate multi-day matrix cell . 

3. Multiply line 2 by number of days of violation minus 1 
[$2,613 X (136-1)]. .... .. .. . . ............. . .. . ..... . . . 

4. Add line 1 and line 3 . . ... . ... .. ..... . ......... . . . .. . . 

5. Percent increase/decrease for good faith .... . ............ . 

6. Percent increase/decrease for willfulness/negligence . .. .. .. . 

7. Percent increase for history of noncompliance ...... . .... . . 

8. Percent increase/decrease for other unique factors . ... ..... . 
(except litigation risk) 

9. Add lines 5, 6, 7, and 8 .. ........ . .... . .... . .. . . . ... . . 

10. Multiply line 4 by line 9 ................... . .... . .... . 

11 . Add lines 4 and 10 . ...... . ......... . ... . ........... . 

12. Adjustment amount for environmental project .......... . . 

13. Subtract line 12 from line 11 ... . . . . .. .............. . . . 

14 . Calculate economic benefit . . .. .. . ............... .. .. . 

15. Add lines 13 and 14 . . . . ....... . .................... . 

16. Adjustment wmount for ability-to-pay .... . ... ... ... .. .. . . 

17. Adjustment wmount forlitigation risk ................... . 

$19.250 

Maior 
Moderate 

$2.613 

$352.755 

$372.005 

N/A 

N/A 

15% 

-5% 

10% 

$37.200 

$409.205 

0 

$409205 

$9.767 

$418.972 

0 

0 
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18. Add lines 16 and 17 ......................... . ....... . 0 

19. Subtract line 18 from line 15 for final settlement amount ... . $418.972 
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NARRATIVE EXPLANATION TO SUPPORT SETTLEMENT AMOUNT 

1. Gravity Based Penalty 

(a) Potential for Harm: Major- Some children have already entered the area; potential 
for harm due to exposure to waste is substantial because of the lack of adeguate security around 
the site. 

------------------<attach additional sheets if necessary) 

(b) Extent of Deviation: Moderate - There is a fence. but a substantial portion of it has 
been knocked down. There is a significant dewee of deviation. but part of the requirement has 
been implemented. 

------------------------·(attachadditionalsheetsifnece~) 

(c) Multiple/Multi-day: Multi-day penalties are mandatozy for JAAior-moderate violations. 
Based on consideration of relevant factors (e.~ .. number of days of violation and degree of · 
cooperation evidenced by the facility) the mid-point in the available range the multi-day matrix 
was selected. The violation can be shown to have persisted for 135 days. 

------------------<attach additional sheets if necessary) 

2. Adjustment Factors: (Good faith, willfulness/negligence, history of compliance, ability to 
pay, environmental credits and other unique factors must be justified, if applied.) 

(a) Good Faith: Company B gave evidence oflabor problems with security officer and 
reordering and delivezy delays in obtaining a new fence. After issuing the complaint. Company 
B stated that a new fence would be installed and that security would be provided by another 
company in the near future. Even though the Company was vezy cooperative. its actions were 
only those required under the regulations. No justification for mitigation for good faith efforts io 
comply exists. 

--------------------------------------------------<attachadditionalsheetsifnecessary) 

(b) Willfulness/Negligence: While the fact that the fence was k:nocked down 
accidentally might indicate a lack of willfulness. the Company's failure to take remedial action 
for 136 days argues against a downward adjustment. The violation may even have become a 
willful one when left uncorrected. But in the absence of more information about precautionary 
steps the company may have taken prior to the accident and the extent of the violator's 
knowledge of the regulations. no adjustment was made. 

----------------------------------(additional sheets at nece~) 
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(c) History of Compliance: Company B had on two previous occasions been cited in 
writin2 for failure to prevent public access to the active portion of the facility. While such 
previous violations had been corrected. they uidicate that Company B has not been acieguately 
deterred by prior notice of similar violations. Hence. the penalty is adjusted upward 15%. 

___________________ .(attach additional sheets if necessary) 

(d) Ability to pay: lA 

-------------------(attach additional sheets if necessary) 

(e) Environmental Project: ---------~/A..&.-------------

______________ (.attach additional sheets if necessary) 

(f) Other Unique Factors: During EPA's·inspection and subseauent settlement 
discussions. Company B was very cOQpenltive. Company B provided additional documents and 
other information on several occasions as a result of verbal requests. While Com,pally B' s efforts 
to remedY the violation consisted merely of compliance with the requirements (and no downward 
adjustment was warranted for "good faith efforts to comply"). Company B's cooperative attitude 
did warrant a 5% downward adjustment. 

___________________ (attach additional sheets if necessary) 

3. Economic Benefit: Company B has gained an economic benefit from failing to install a new 
fence. See the BEN Worksheet for the data input into the BEN model which calculated an 
economic benefit of$9.767 

___________________ (attach additional sheets if necessary) 

4. Recalculation of Penalty Based on New Information: --------------

NIA 

__________________ (attach additional sheets if necessary) 
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C. EXAMPLE3 

(1) Violation 

Company C, an owner/operator of several permitted commercial treatment facilities, 
regularly receives a large volmne of diverse types ofRCRA hazardous wastes at its Evanston 
facility. Upon receipt of the wastes, Company C's Evanston facility immediately treats them and 
sends the treatment residues off-site for land disposal at another company's facility, Company Z. 

Between December 16, 1998, and December 18, 1999, Company C's Evanston facility 
received one shipment per month of liquid F002 spent solvent wastes from various generators. 
Each shipment consisted of two 55-gallon drums, but the composition and concentration level of 
hazardous constituents in each drum was different due to the highly variable process that 
generated the waste. The Evanston facility did not test the wastes before or after treating them, 
and its existing waste analysis plan did not require any such testing or other analysis to determine 
if wastes are restricted. The Evanston facility properly manifested the 12 monthly shipments of 
wastes sent off-site to Company Z, but it did not know until June 18, 1999, that it was required 
by 40 C.P.R. § 268.7 to send a land disposal restrictions (LDR) notification and certification with 
each shipment of waste. At that time, it began sending § 268.7 forms routinely stating that the 
treatment residues were eligible for land disposal. 

On October 30, 1999, an EPA inspector at Company Z found that 24 drums of Company 
C's F002 solvents were unlawfully disposed in Company Z's landfill. EPA determined that the 
unlawfUlly disposed wastes had been sent to Company Z in 1989 from the Evanston facility.. 
Company Z's landfill did not meet minimum technological requirements and was leaking 
hazardous constituents into the ground water, the only source of drinking water for the area. The 
unlawfully disposed drums contained concentration ofF002 solvents in excess of the applicable 
Part 268 LDR treatment standards. 

Although four separate violations are identified in (a) through (d) below, only the first 
two violations (in (2) (a) and (b) below) are discussed for purposes of this Example. Below is a 
discussion of the methodology used to calculate the penalty amount for the complaint followed 
by a discussion of the methodology used to calculate the settlement amount. 

(2) Seriousness: 

(a) Failure to Send Accurate§ 268.7lb) Notifications and Certifications: 
Potential for Harm: Major - Because Company C did not notify the receiving facility, 

Company Z, that the waste was prohibited from land disposal, Company Z was unaware that the 
waste were required to be further treated before land disposal. The violation may have a 
substantial adverse effect on the purposes or procedures for implementing the RCRA program. 
The violation may also pose a substantial risk of exposure to hazardous waste. 

Extent of Deviation: Major -Initially, Company C did not merely prepare and send 
deficient § 268.7 notifications/certifications. Rather, it completely failed to prepare and send such 
forms for the first six months. During the next six months, Company C sent unverified 
certifications. In each instance, Company C substantially deviated from the applicable 
requirement. 
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(b) Failure to Test Restricted Wastes as Required by§§ 268.7(b) and 264.13(a): 
Potential for Hann: Major - Company C's complete failure to test the wastes prevented it 

from determining that the wastes were ineligible for land disposal, which contributed to the 
actual disposal in a leaking unit above the area's sole source of drinking water. The violation has 
a substantial adverse effect on the procedures for implementing the LDR program because testing 
to assure compliance is critically important. The violation may also pose a substantial risk of 
exposure to hazardous waste. 

Extent of Deviation: Major- Company C's waste analysis plan is deficient in not 
explicitly requiring any testing to determine if wastes are restricted, as evidenced by the resulting 
shipments from Company C which failed to identify the waste as restricted. Such deficiency is 
particularly significant where the wastes are very diverse, as is the case here, because in the 
absence of reliable test results it is very difficult, if not impossible, for Company C to comply 
with the § 264.13 requirement that the operator obtain "all the information which must be known 
to [manage] the waste in accordance with ... Part 268." 

(c) Treating Hazardous Waste Prior to Obtaining Adegyate Waste Analysis Data as 
Required by 40 CFR § 264.13(a): 

Potential for Hann: Major 
Extent of Deviation: Major 

(d) Failure to Maintain§ 268.7 Paperwork in Qperating Record as Required by 40 CFR 
§ 264. 73(b): 

Potential for Harm: Moderate 
Extent ofDeyiation: Major. 

3 Gravity-based Penalty 

(a) Failure to Send Accurate40 CFR § 268.7(b) Notifications and Certifications: Major 
potential for harm and major extent of deviation leads one to the cell with the range of $22,000 to 
$27,500. The mid-point is $24,750. 

(b) Failure to Test Restricted Wastes as Required by§§ 268.7Cb) and 264.13(a): Major 
potential for harm and major extent of deviation leads one to the cell with the range of$22,000 to 
$27,500. The mid-point is $24,750. 

Total Penalty Per Shipment: $24,750 + $24,750 = $49,500. 

Since these violations were repeated once every month for 12 months, the above penalty 
figure should be multiplied by 12, to yield a total penalty (prior to application of adjustment 
factors, addition of multi-day component, and addition of ecoBomic benefit component) as 
follows: 

Penaltv Subtotal: $49,500 x 12 = $594,000 
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(4.) Multi-day Penalty Assessment: Because each violation is viewed as independent and 
noncontinuous, no multi-day assessment was made. 

(5) Economic Benefit of Noncompliance: Company C avoided a number of costs in committing 
the violations noted in (2)(a) and (b) above. These included (i) the costs of forms and labor 
necessary to complete the forms notifying and certifying to Company Z that the wastes were or 
were not appropriate for land disposal, and (ii) the costs of waste analysis necessary to determine 
the eligibility of the wastes for land disposal. A BEN analysis (copy omitted for purposes of this 
example) of these avoided costs was performed and indicated that Company C reaped an 
economic benefit of$12,500 from its failure to comply with the two requirements in question 
($2,500 for the violations specified in (2) (a) and $10,000 for the violations noted in (2)(b)).7 

(6) Application of Adjustment Factors for Computation of the Complaint Amount 
(a) Good faith efforts to comply: As soon as company C's Evanston facility learned of 

its obligation to submit 40 CFR § 268.7 forms, it began submitting such forms. However, 
evidence demonstrates that efforts to comply were weak because Company C made no effort to 
ensure the accuracy of such submissions . Even if such submissions had been accurate, 
Company C's actions would have been only those required by the regulations. No justification 
for mitigation for good faith efforts to comply exists. No change in the $594,000 penalty. 

(b) Degree of wilfulness and/or negligence: The prior knowledge of the 40 CFR § 268.7 
requirements by Company C's other facilities is evidence of negligence because a prudent 
company would advise all its facilities of the appropriate requirements, especially after one of the 
company's other facilities recently had been found liable for similar violations. Based on these 
facts, an upward adjustment in the amount of the penalty of 10% is justified. 

$594,000 X 10% = $59,400 
(c) Histozy of noncompliance: No evidence demonstrating that Company C has had any 

similar previous violations at the Evanston facility has been presented. However, Company C 
operates other commercial treatment facilities, at least one of which recently has been found 
liable for similar violations. Based on these factors, an upward adjustment in the penalty is 
justified. However, because the upward adjustment is accounted for in (6)(b) above, such 
adjustment will not be duplicated here. 

In addition, there was evidence that Company C's Evanston facility received one year 
earlier a notice of violation from the State Environmental Protection Department regarding 
violations of the State's authorized Clean Air Act program. The violations related to units used 
to treat the waste involved in this RCRA action. Based on this prior notice, an upward 
adjustment of 5% is justified. $594,000 x 5% = $29,700 

7 Company C was not itself under a legal obligation to treat the wastes in question to the 
BDA T levels mandated by the land disposal restrictions, but it nevertheless reaped an economic 
benefit by misrepresenting to Company Z that these wastes were eligible for land disposal when 
they were not. Had Company C accurately represented to Company Z the truth - that the wastes 
needed to be treated before being landfilled - Company Z would undoubtedly have imposed a 
higher disposal fee on Company C. Enforcement personnel should give serious consideration to 
the inclusion in the economic benefit calculation those amounts Company C saved in reduced 
disposal fees as a result of the violations specified in 2(a) and 2(b). 

I I 
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(d) Other adjustment factors: Since this computation was for purposes of determining 
the amount of the penalty to propose in the complaint, no further consideration was given to 
possible dowh adjustments. At the same time no reason to adjust the penalty amount upward 
based on the remaining adjustment factors was evident. 

(7) Final Complaint Penalty Amount: 

Gravity + Upward +Upward + 
Base Adjustment Adjustment 
$594,000 + $59,400 + $29,700 + 

Economic 
Benefit 
$12,500 

= 

= 

Total 
Penalty 
$695,600 

Since a penalty of $695,600 would exceed the statutory maximum for 24 violations (24 x 
27,500 = 660,000), the penalty amount to be sought in the complaint was adjusted downward to 
$660,000. 

(8) Settlement Adjustments: 
After issuance of the complaint the Region uncovered no basis for recalculating the 

gravity-based, multi-day, ·or economic benefit components of the penalty sought in the compl$t. 
However, based on information available to it (including that provided by Company C) the 
Region did consider certain downward adjustments in the penalty amount. 

(a) Good faith efforts to comply: The company did not present and the Region did not 
find any grounds for reconsidering its initial conclusion that downward adjustment based on the 
company's good faith efforts at compliance was not justified. 

(b) Degree of willfulness and/or newgence: Although the company argued that its lack 
of knowledge regarding land ban requirements indicated a lack of willfulness during the first 6 
months the violations continued, the Region declined to adjust the penalty downward because to 
do so would encourage or reward ignorance of the law. 

(c) History of non-compliance: No reason was presented to address this issue differently 
than it had been in computing the complaint amount of the penalty. 

(d) Ability to pay: Company C made no claims regarding ability to pay. 

(e) Environmental projects: Company C did not propose any environmental projects. 

(f) Other Unique Factors: In reviewing its liability case against Company C the Region 
determined that there were major weaknesses in its ability (i) to the tie a number of the 24 drums 
discovered at Company Z's landfill to Company C, and (ii) to show that all the drums contained 
F002 solvent. The Region concluded that in light of these evidentiary weaknesses it was unlikely 
that it would be able to obtain through litigation the amount of the penalty it had sought in the 
complaint. Since these evidentiary difficulties adversely affected the Region's ability to prove 
violations related to 4 of the 12 (or one-third of the) monthly shipments, the Region decided that 
for settlement purposes it was willing to forego roughly one-third of the total proposed penalty 
amount. Accordingly, the Region decided to adjust the amount of the penalties sought for the 
violations identified in 2(a) and (b) above downward by $110,000 each based on litigative risk. 
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(9) Final Settlement Penalty amount: 

Gravity + Upward + Upward + Economic - Downward = 
Base Adjustment Adjustment Benefit Adjustment 
$594,000 + $59,400 +$29,700 + $12,500 -$220,000 = 

Total 
Penalty 
$475,600 
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PENALTY AMOUNT FOR PROPOSED FOR HEARING 

Comp~yNwne:~C~om~p=~~v~C~-----------------------------

Address: 101 Yourstreet. Evanston. Illinois 

Requirement Violated: 42 CFR § 268.7(b) Failure to send accurate 
notification ~d certification. 

1. Gravity based penalty from matrix ($24,750 X 12) ........ . $297.000 

(a) Potential for harm................................ Major 

(b) Extent of Deviation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Major 

2. Select ~ wnount from the appropriate multi-day matrix cell .. 

3. Multiply line 2 by number of days of violation minus 1 
[$3,300 X (343-1)) .................................. . 

4. Add line 1 and line 3 ................................ . 

5. Percent increase/decrease for good faith ................. . 

6. Percent increase for willfulness/ negligence .............. . 

7. Percent increase for history of noncompli~ce ........... . 

8. • Total lines 5 thru 7 ................................. . 

9. Multiply line 4 by line 8 ............................. . 

10. Calculate Economic Benefit .......................... . 

11. Add lines 4, 9 ~d 10 for penalty wnount to be inserted in 
the complaint ..................................... . 

NIA 

N/A 

$297.000 

N/A 

10% 

5% 

15% 

$44.550 

$2.500 

$344.050 

• Additional downward adjustments where substantiated by reliable infonnation may be 
accounted for here. 
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NARRATIVE EXPLANATION TO SUPPORT COMPLAINT AMOUNT 

1. Gravity Based Penalty 

(a) Potential for Harm: Mmor- Because Company C did not notify the receivini facility. 
Company Z. that the waste was prohibited from land disposal. Company Z was WUlware that the 
wastes were required to be further treated before land disposal. The violation may have a 
substantial adverse affect on the pu[poses or procedures for implementinK the RCRA prosram. 
In addition. the violation creates a potential for harm because it hinders Company Z's ability to 
adeguately characterize the waste in order to assure that it is pt<U?erly managed. CNote. however. 
that Company Z has an independent regulatory obligation to characterize and pro.perly manage 
wastes it receives. Thus. Companv C's violation is one factor contributing to the potential for 
harm. rather than the sole factor creating such risks.) 
-------------------<attach additional sheets if necessary) 

(b) Extent of Deviation: Major - Initially. Company C did not merely prepare and send 
deficient 40 CFR § 268.7 notifications/certifications. Rather. it completelY failed to pre,pare and 
send such forms for the first six months. Durini the next six months Company C sent unverified 
certifications. In each instance. Company C substantially deviated from the applicable 
reguirement. 

-------------------(attach additional sheets if necessary) 

(c) Multiple/Multi-day: Because each violation is properly viewed as independent and 
noncontinuous. no multi-day assessment is warranted. Because the violation was remated 12 
times. the mvity-based penalty amount is multiplied by 12. 

____________________ (attachadditionalsheetsifnecessary) 

2. Adjustment Factors (Good faith, willfulness/negligen~, history of compliance, ability to pay, 
environmental credits, and other unique factors must be justified, if applied.) 

(a) Good Faith: As soon as Company C's Evanston facility learned of its obliiation to 
submit 40 CFR § 268.7 forms. it began submitting such forms. However. evidence demonstrates 
that efforts to comply were weak because Company C made no effort to ensure the accuracy of 
such submissions. Even if such submissions had been acpurate. Company C's actions would 
have been only those reguired by the regulations. No justification for mitigation for good faith 
efforts to comply exists. 

____________________ .(attach additional sheets if necessary) 

(b) Willfulness/Negligence: No evidence of willfulness has been presented but the prior 
knowledge of the 40 CFR § 268.7 regyirements by Company C's other facilities is evidence of 
negligence because a prudent company would advise all its facilities of the appropriate 
reguireroents. esoecially after one of the Company's other facilities recently had been found 
liable for similar violations. Based on these facts. an upward adiustment in the amount of 1 0% is 
iustified. 
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(c) History of Compliance: No evidence demonstrating that Company C has had any 
similar previous violations at the Evanston facility has been presented. However. Company C 
operates other commercial treatment facilities. at least one of which recently has been found 
liable for similar violations. Based on these factors. an upward adjustment in the penalty is 
justified. However. because the upward adiustment is accounted for in 2.(b) above. we will not 
dm>licate such a4iustment here. The Evanston facility did. however. recently receive a notice of 
violation from the State Environmental Protection De.partment regardina- violations of the State's 
air pollution proaram. The violations concerned treatment units that are utilized for the same 
waste that Company C was sending to Company Z. An ypward adiustment of 5% is warranted. 
------------------· (attach additional sheets if necessary) 

(d) Ability to pay: 

N/ 

__________________ (attach additional sheets if necessary) 

(e) Environmental Project: 

N/A 

____________________ (attach additional sheets if necessary) 

(f) Other Unique Factors: 

N 

__________________ (attach additional sheets if necessary) 

3. Economic Benefit: Company C has reaped an economic benefit by avoidim~ the costs of 
materials and labor necessazy to send proper notifications/certifications to Company Z. A BEN 
analysis Ccopy omitted for pw:poses of this example) indicates the economic benefit of this 
violations amounted to $2.500. 

____________________ (attach additional sheets if necessary) 

4. Recalculation of Penalty Based on New Information: 

N/A 

__________________ (attach additional sheets if necessary) 
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SETTLE~NT PENALTY AMOUNT 

Company Name: Company C - Evanston Facility 

Address: 1001 Yourstreet. Evanston. illinois 12345 

Requirement Violated: 40 CFR § 268. 7(b.): Failure to send accurate 
notification and certification. 

1. Gravity based penalty from matrix ($24,750 X 12) ............. . 
(a) Potential for harm ............................... . 
(b) Extent of Deviation ...... : ....................... . 

2. Select an amount from the appropriate multi-day matrix cell. 

3. Multiply line 2 by number of days of violation minus 1 ..... 

4. Add line 1 and line 3 ................................ . 

5. Percent increase/decrease for good faith ................. . 

6. Percent increase/decrease for willfulness/negligence ....... . 

7. Percent increase for history of noncompliance ............ . 

8. Percent increase/decrease for other unique factors ......... . 

9. Add lines 5, 6, 7, and 8 .............................. . 

10. Multiply line 4 by line 9 ............................. . 

11. Add lines 4 and 10 ................................. . 

12. Adjustment amount for environmental project ........... . 

13. Subtract line 12 from line 11 ........... . ......... . ... . 

14. Calculate economic benefit .......................... . 

15. Add lines 13 and 14 ................................ . 

16. Adjustment amount for ability-to-pay ................... . 

17. Adjustment amount for litigation risk ................... . 

18. Add lines 16 and 17 ................................. . 

19. Subtract line 18 from line 15 for fmal settlement amount .... 

$297.000 
Maior 
M!jor 

NIA 

NIA 

$297.000 

N/A 

10% 

5% 

NIA 

15% 

$44.500 

$341.550 

NIA 

$341.550 

$2.500 

$344.050 

NIA 

-$110.000 

-$110.000 

$234.050 
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NARRATIVE EXPLANATION TO SUPPORT SETTLEMENT AMOUNT 

1. Gravity Based Penalty 
(a) Potential for Harm: Mruor- Because Company C did not notify the receiving facility. 

Company z. that the Waste was prohibited from land disposal. Company z was unaware that the 
wastes were required to be further treated before land disposal. The violation may have a 
substantial adverse affect on the purposes or procedures for implementing the RCRA proi@Ill. 
In addition. the violation creates a potential for harm because it hinders Company Z' s ability to 
adegyately characterize the waste in order to assure that it is prqperly managed. <Note. however. 
that Company Z has an inde,pendent regulatozy obligation to characterize and properly manage 
wastes it receives. Thus. Company C's violation is one factor contributing to the potential for 
harm. rather than the sole factor creating such risks.) 
___________________ ,(attach additional sheets if necessary) 

(b) Extent of Deviation: Major -Initially. Company C did not merely prepare and send 
deficient §268. 7 notifications/certifications. Rather it completely failed to pre,pare and send such 
forms for the first six months. DYI'ini the next six months Company C sent unverified 
certifications. In each instance. Coomany C substantially deviated from the awlicable 
reguirement. 

__________________ (attach additional sheets if necessary) 

(c) Multiple/Multi-day: Because each violation is pro,perly yiewed as inde.pendent and 
noncontinuous. no multi-day assessment is warranted. Because the violation was repeated 12 
times. the gravity-based penalty amoUAt is multiplied by 12. · 

___________________ (attach additional sheets if necessary) 

2. Adjustment Factors (Good faith, willfulness/negligence, history of compliance, ability to pay, 
environmental credits, and other unique factors must be justified, if applied.) 

(a) Good Faith: As soon as Company C's Evanston facility learned of its obligation to 
submit §268~7 forms. it began submitting such forms. However. evidence demonstrates that 
efforts to comply were weak because Company C made no effort to ensure the accuracy of such 
submissions. Even if such submissions had been accurate. Company C's actions would have 
been only those required by the rewations. No justification for mitigation for good faith efforts 
to comply exists. 

_____________ ..__ _____ (attach additional sheets if necessary) 

(b) Willfulness/Negligence: As indicated above. lack ofknowledge ofthe legal 
requirement is not a basis for reducing the penalty. To do so would encourage ignorance of the 
law. No eyidence of willfulness has been presented but the prior knowledge of the §268.7 
requirements by Company c' s other facilities is evidence of negligence because a prudent 
company would advise all its facilities of the appropriate requirements. especially after one of the 
Company's other facilities recently had been found liable for similar violations. Baseq on these 
facts. an upward adjustment in the amount of 10% is justified. 
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(c) History of Compliance: No evidence demonstrating that Company C has had any 
similar previous violations at the Evanston facility has been presented. However. Company C 
operates other commercial treatment facilities. at least one of which recently has been found liable 
for similar violations. Based on these factors. an wward adiustment in the penalty is justified. 
However. because the upward adjustment is accounted for in 2.(b) above. we will not dyplicate 
such adjustment here. The Evanston facility did however recently receive a notice of violation 
from the State Environmental Protection Dej?artment regardini violations of the State's air 
pollution pro1U3.II1. The violations concerned treatment units that are utilized for the same waste 
that Company C was sending to Coropany Z. An upward adjustment of 5% is warranted. 
____________________ ,(attach additional sheets if necessary) 

(d) Ability to pay: 

N/ 

___________________ (attach additional sheets if necessary) 

(e) Environmental Project: 

N/A 

____________________ (attach additional sheets if necessary) 

(f) Other Unique Factors: Based on the liti&ation risk posed by (1) the Aaency's inability 
to show (i) that all24 drums were Company C's and (iil that all drumS contained F002 solvent 
the Re&ion decided to acce.pt in settlement a smaller penalty than that proposed in the complaint. 
Since the aforementioned evidentiazy weaknesses adversely affected one third of the 12 counts in 
the complaint the Reiion reduced the proposed penalty amount by roughly one third or $110.000 

___________________ (attach additional sheets if necessary) 

3. Economic Benefit: Company C has reaped an economic benefit by avoiding the costs of 
materials and labor necessazy to send pro.per notifications/certifications to Company Z. A BEN 
analysis (copy omitted for purposes of this example) indicates the economic benefit of this 
violation amounted to $2.500. 

_____________ (attach additional sheets if necessary) 

4. Recalculation of Penalty Based on New Information: 

I 

__________ _...:. ________ (attach additional sheets if necessary) 
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PENALTY AMOUNT FOR PROPOSED FOR HEARING 

Comp~yNmne:~Co==m~p=an~y~C~-----------------------------

Address: 101 Yourstreet. Evanston. Illinois 

Requirement Violated: 42 CFR § 264.13(a). Failure to test restricted wastes. 

1. Gravity based penalty from matrix ($24,750 X 12) ..... ... . $297.000 

(a) Potential for harm . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Major 

(b) Extent of Deviation. .... ........ . ................. Major 

2. Select ~ mnount from the appropriate multi-day matrix cell .. 

3. Multiply line 2 by number of days of violation minus 1 
[$3,300 X (343-1)] .................................. . 

4. Add line 1 ~d line 3 ................................ . 

5. Percent increase/decrease for good faith ................. . 

6. Percent increase for willfulness/ negligence .............. . 

7. Percent increase for history of noncompli~ce ........... . 

8. • Total lines 5 thru 7 ................................. . 

9. Multiply line 4 by line 8 ............................. . 

10. Calculate Economic Benefit. .. ~ ... ............. . ... : .. 

11. Add lines 4, 9 ~d 10 for penalty mnount to be inserted in 
the complaint ..................................... . 

N/A 

NIA 

$297.000 

NIA 

10% 

5% 

15% 

$44.550 

$10.000 

$351.550 

• Additional downward adjustments where sub~tiated by reliable information may be 
accounted for here. 
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NARRATIVE EXPLANATION TO SUPPORT COMPLAINT AMOUNT 

1. Gravity Based Penalty 

(a) Potential for Harm: MajQr- ~omnany C'~ comnlet~ fail~ to te~t the wastes 
mvmted Comnany Z from detennioins; that th!C wastes w~ in~liii]2le for land dimQsal. which 
92ntri)2yted tQ th!C actual di:2J2Qsal in a leaking unit ill2Qv~ the area'~~~~ :K!Yr£e Qf drinking wat~. 
The violatiQn has a ~ubstantial adverse effect 2n the nrocedures fQr im;glementin& the LDR 
nr2~ beca~e testing to il§sure £Qnmliilll~ i~ critically imRQrtant. 

(attach additional sheets if necessary) 

(b) Extent of Deviation: Maj2r- ~Qm:panv C'~ waste mJW~i1212lDD i~ ~bstantiallv 
g~ficient in not exnli£itly reguiring !mY testina; to determio~ wastes m restricted. ~ evidenced :t2x 
the resulting ~hi~n~ from ~Qm;gany ~ which failed to ideol!fi th~ir waste il§ restricted. Such 
gefi£i~ncy i~ oarticularly siaoificant wh~ the waste~ ~ v~ diverse M i~ th~ case h~. becay,s 
it i~ v~ difficult if not imRQ~il21~. to cQmJ21Y with the 4Q CFR § 264.13 ~uiremsmt that the 
OlWJltiOD Qbtain "all of the informD,tiQn whi~h must be knQwn !Q (mani!ie) th~ waste in 
accordance with ... Part 26B." 

(attach additional sheets if necessary) 

. 
(c) Multiple/Multi-day: Beg~~ each violiltiQD. i~ 12IQ~ly viewed ~ indeoendent and 

noncQntinYQus. nQ multi-day ~~~mentis warranted. B~YS the viQliltiQn w~ [eJ2AAteg 12 
time~. the iJ:ilYi!Y-based m:nal!Y amo1mt is multinlied :by 12. 

(attach additional sheets if necessary) 

2. Adjustment Factors (good faith, willfulness/negligence, history of compliance, ability to pay, 
environmental credits, and other unique factors must be justified, if applied.) 

(a) Good Faith: No good fwth efiQrts tQ cQm;gly have be~n made. 

(attach additional sheets if necessary) 

(b) Willfulness/Negligence: NQ ~vigmce Qfwillfulness has been ;gresented.:but the ;griQr 
knowled~ of the 4Q CER § 2f!B.Z ~uiremen~ )2y Com;gany ~·~other fl!&ilitie~ i12 evig~nce Qf 
negligen~ becay,s a J2rudent com,12any wQuld advise all i~ fl!&iliti~ Qf the m:wro12riate 
~uirem~n~. !CS;gecially after Qll~ 2f the comniliJy' ~ Qther facilitie~ ~!Cn!h: had been fQund liahle 
fw: aimilar viQlD:tiQns. Based 2n th~~ fa~to~. an unwarg ~justment in the ilmQYDi Q{ 10% i~ 
justified. 

(c) History of Compliance: NQ eyigepce demQnstrating that Comnany C has haciamr 
similar nreviQUS violatiQI1S at the Evwton facilizy has been presented. HQwever. CQIDPDDY c 
operates Qther c2Inmercial treatment facilities. at least one of which recently has been fQung lia)2le 
fQ[ similar yiQlation. Based on these factors. m upward adjustment in the penalty is justified. 
HQwever. :because the u;gward aciiustment is accQUilted fQr in 2.(.b) a:bove. we will nQt cluplicate 
such adjustment here. The Evanston facility gid. hQwever. recently receive a notire QfviQlatiQn 
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from the State Environmental Protection Department regarding violations of the State's air 
pollution program. The violations concerned treatment units that are utilized for the same waste 
that Company C was sending to Company Z. An upward adjustment of 5% is warranted: 
--------------------<attach additional sheets if necessary) 

(d) Ability to pay: 

N/ 

--------------------------------------·~ttachadditionalsheetsif 
necessary) 

(e) Environmental Project: 

N/A 

------------------------------------·<attach additional sheets if necessary) 

(f) Other Unique Factors: 

N/A 

--------------------------------<attach additional sheets if necessary) 

3. Economic Benefit: Company C reaped an economic benefit by avoiding the costs of waste 
analysis needed to detennine the eligibility of the wastes for land disposal. A BEN analysis (copy 
omitted for purooses of this example) indicates the economic benefit attributable to these 
violations is $10.000. 
--------------------·(attach additional sheets if necessary) 

4. Recalculation of Penalty Based on New Information: 

N/A 

-------------------------------------<attachadditionalsheetsifnece~) 
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SETTLEMENT PENALTY AMOUNT 

Company Name: Company C - Evanston Facility 

Address: 1001 Yourstreet. Evanston. lllinois 12345 

Requirement Violated: 40 CFR § 264.13(a): Failure to test restricted waste. 

I. Gravity based penalty from matrix ($24,750 X 12) ......... . 
(a) Potential for harm ............................... . 
(b) Extent of Deviation .............................. . 

2. Select an amount from the appropriate multi-day matrix cell . 

3. Multiply line 2 by number of days of violation minus 1 ..... 

4. Add line 1 and line 3 ............................... .. 

5. Percent increase/decrease for good faith ................. . 

6. Percent increase/decrease for willfulness/negligence ....... . 

7. Percent increase for history of noncompliance ............ . 

8. Percent increase/decrease for other unique factors ......... . 

9. Add lines 5, 6, 7, and 8 .............................. . 

10. Multiply line 4 by line 9 ............................. . 

11. Add lines 4 and 10 ................................. . 

12. Adjustment amount for environmental project ........... . 

13. Subtract line 12 from line 11 ......................... . 

14 . Calculate economic benefit .......................... . 

15. Add lines 13 and 14 ................................ . 

16. Adjustment amount for ability-to-pay ............ ... .... . 

17. Adjustment amount for litigation risk ................... . 

18. Add lines 16 and 17 ................................. . 

19. Subtract line 18 from line 15 for final settlement amount .... 

$297.000 
Major 
Mruor 

NIA 

NIA 

$297.000 

N/A 

100/o 

5% 

NIA 

15% 

$44.550 

$341.550 

NIA 

$341.550 

$10.000 

$351.550 

NIA 

-Si10.000 

-$110.000 

$241.550 



A- 55 

NARRATIVE EXPLANATION TO SUPPORT SETTLEMENT AMOUNT 

1. Gravity Based Penalty 

(a) Potential for Hann: Mruor- Company C's complete failure to test the wastes 
prevented Company Z from detennining that the wastes were ineligible for land disposal. which 
contributed to the actual diS,POsal in a leaking unit above the area's sole source of drinking water. 
The violation has a substantial adverse effect on the procedures for implementing the LDR 
program because testing to assure compliance is critically important. 

______________________ (attach additional sheets if necessary) 

(b) Extent of Deviation Major: Company C's Waste analysis plan is substantially . 
deficient in not exPlicitly requiring MY testing to determine wastes are restricted. as evidenced by 
the resulting shipments from Company C which failed to identify their waste as restricted. Such 
deficiency is particularly si~ificant where the wastes are yecy diverse as is the case here. because 
it is vezy difficult. ifnot impossible. to comply with the §264.13(a) requirement that the operation 
obtain "all of the information which must be known to [manage] the waste in accordance with ... 
Part 268." 

(attach additional sheets if necessary) 

(c) Multiple/Multi-day: Because each violation is properly viewed as independent and 
noncontinuous. no multi-day assessment is warranted. Because the violation was re..Peated 12 
times. the mvit.Y-based penalty amount is multiplied by 12. 

___________________ (attach additional sheets if necessary) 

2. Adjustment Factors: (good faith, willfulness/negligence, history of compliance, ability to pay, 
environmental credits, and other unique factors must be justified, if applied.) 

(a) Good Faith: No good faith efforts to comply have been made. 

___________________ (attach additional sheets if necessary) 

(b) Willfulness/Negligence: As indicated above. lack ofknowledge of the legal 
requirement is not a basis for reducing the penalty. To do so would encourage ignorance of the 
law. No evidence of willfulness has been presented. but the prior knowledge of the 40 CFR 
§ 268.7requirements by Company C's other facilities is evidence of negligence because a 
prudent company would advise all its facilities of the apj)I'Qpriate requirements. es.pecially after 
one of the company's other facilities recently had been found liable for similar violations. Based 
on these factors. an upward adjustment in the amount of 10% is justified. 
____________________ (attach additional sheets if necessary) 

(c) History of Compliance: No evidence demonstrating that Company C has had any 
similar previous violations at the Evanston facility has been presented. However. Company C 
operates other commercial treatment facilities. at least one of which recentlY has been found liable 
for similar violations. Based on these factors. an upward adjustment in the penalty is justified. 



A - 56 

However. because the upward adjustment is accounted for in 2(b) above. we will not duplicate 
such adjustment here. The Evanston facility did. however. recently receive a notice of violation 
from the State Environmental Protection De.partment re~ardin~ violations of the State's air 
pollution pro!WUJl. The violations concerned treatment units that are utilized for the same waste 
that Company C was sendini to Com,pany Z. An upward adjustment of 5% is warranted. 

____________________ (attach additional sheets if necessary) 

(d) Ability to pay: 

I 

____________________ (attach additional sheets if necessary) 

(e) Environmental Project: 

N 

___________________ (attach additional sheets if necessary) 

(f) Other Unique Factors: Based on the liti~ation risk posed by the Aiency's inability to 
show (i) that all24 drums were Company C's and (iD that all dmms contained F002 solvent the 
Region decided to acce.pt in settlement a smaller penalty than had been QfQPOsed in the complaint 
Since the aforementioned eyidentimy weaknesses adversely affected the A~ency' s ability to prove 
one third of the 12 counts in our complaint. the Region reduced the prQPOsed penalty by roughly 
one third or $110.000 

___________________ (attach additional sheets if necessary) 

3. Economic Benefit: Company C reaped an economic benefit by avoidini the costs of waste 
analysis needed to determine the eligibility of the wastes for land diSj>Osal. A BEN analysis (CQP.Y 
omitted for purposes of this example) indicates the economic benefit attributable to these 
violations is $10.000. 

___________________ (attach additional sheets if necessary) 

4. Recalculation of Penalty Based on Newinformation: 

N/ 

____________________ .(attach additional sheets if necessary) 





Insert behind page 18. 

Potential 
for 

Harm 

Gravity-based penalty matrix 
to supplement the RCRA Civil Penalty Policy 
for violations that occur after January 12, 2009 

Extent of Deviation from Requirement 

MAJOR MODERATE 

$37,500 $28,330 
MAJOR to to 

$28,330 $21,250 

$15,580 $11,330 
MODERATE to to 

$11,330 $7,090 

$4,250 $2,130 
MINOR to to 

$2,130 $710 

MINOR 

$21,250 
to 

$15,580 

$7,090 
to 

$4,250 

$710 
to 

$150 

Note: After calculating the gravity-based penalty for each count, the total applicable 
gravity-based penalty for all counts in a particular case/matter should be rounded to the 
nearest unit of $100 as required by the memorandum from Granta Nakayama, dated 
December 29, 2008. 



Insert behind paee 26. 

Potential 
for 

Harm 

Multi-Day Matrix ofMinimum Daily Penalties 
To Supplement the RCRA Civil Penalty Policy 

For Violations That Occur After January 12, 2009 

Extent of Deviation from Requirement 

MAJOR MODERATE 

$7,090 $5,670 
MAJOR to to 

$1,420 $1,070 

$3,120 $2,230 
MODERATE to to 

$570 $360 

$850 $430 
MINOR to to 

$150 $150 

MINOR 

$4,250 
to 

$780 

$1,420 
to 

$220 

$150 

Note: After calculatiDg the gravdy-basect penaltY for each count, the total applicable 
gravity-based penalty for all counts in a particular case/matter should be rounded to the 
nearest unit of $100 as required by the memorandum from Granta Nakayama, dated 
December 29, 2008. 
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Civil Enforcement 

You are here: EPA Home Compliance & Enforcement Enforcement Civil Enforcement 
Information Resources Policies & Guidance RCRA Compendium Penalt y 

Problems accessing a document? 

Listing of RCRA Enforcement policy and guidance documents relating to the penalties or f ines 
imposed on violators or facilities for not complying with the requirements of RCRA. 

Revised 2009 Penalty Matrices for the RCRA Civil Penalty Policy- (1/12/09) 
http://www.epa.gov/compliance/resources/policies/civil/penalty/rcpprevisedtables09.pdf 
(PDF) 

Revised Penalty Matrices for the RCRA Civil Penalty Policy- (1/11/05) 
http://www.epa.gov/compliance/resources/policies/civil/rcra/rcpprevisedtables2005.pdf 
(PDF) 

Use of Expedited Settlements to Support Appropriate Tool Selection - (12/2/03) 
http://www.epa.gov/compliance/resources/policies/civil/penalty/expeditedsettlements
guid120203.pdf (PDF) (1MB) 

Hazardous Waste Civil Enforcement Response Policy- (12/1/03) 
http://www.epa.gov/compliance/resources/policies/civil/rcra/finalerp1203.pdf (PDF) (145K) 

RCRA Civil Penalty Policy - (6/23/03) 
http://www.epa.gov/compliance/resources/policies/civil/rcra/rcpp2003-fnl.pdf (PDF) 
(3120KB) 

Consolidated Rules of Practice Governing the Administrative Assessment of Civil 
Penalties, Issuance Compliance or Corrective Action Orders and the Revocation, 
Termination et ai.,Federal Register Notice Vol. 64, No. 141- Action: Final Rule -
(7/23/99) 
http ://www.epa.gov/compliance/resources/policies/civil/rcra/finalconsolrule-fr.pdf (PDF) 
(314K) 

Oversight of State and Local Penalty Assessments: Revisions to the Policy 
.Framework for State/EPA Enforcement Agreements, dated 07/20/93 - (3/5/98) 
http://www.epa.gov/compliance/resources/policies/state/oversgt-penal-mem.pdf (PDF) 
(1.42 MB) 

Consolidated Rules of Practice Governing the Administrative Assessment of Civil 
Penalties, Issuance of Compliance or Corrective Actions Orders, and the 
Revocation, Termination or Suspension of Pe - (2/25/98) 
http://www.epa.gov/compliance/resources/policies/civil/rcra/final-crop-fr.pdf (PDF) (4MB) 

Documenting Penalty Calculations and Justifications in EPA Enforcement Actions, 
dated 08/09/90 - (2/25/98) 
http://www.epa.gov/compliancejresources/policies/civil/rcra/caljus-strock-mem.pdf 

Modifications to EPA Penalty Policies to Implement the Civil Monetary Penalty 
Inflation Rule (Pursuant to the Debt Collection Improvement Act of 1996)
(5/9/97) 
http://www.epa.gov/compliance/resources/policies/civil/penalty/penpol.pdf (PDF) (1 .46 MB) 

Public Release of EPA Enforcement Information - (8/15/96) 

http://cfpub.epa.gov/compliance/resources/policies/civil/rcra/details.cfm?C... 3/26/2012 
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http:/ jwww .epa .gov /compliance/resources/policies/civil/rcra/prepaenfinfo-mem. pdf (PDF) 
(861K) 

Interim Guidance on Administrative and Civil JudiciaiEnforcement Following 
Recent Amendments to the Equal Access to Justice Act- (5/28/96) 
http://www.epa.gov/compliance/resources/policies/civil/sbrefa/pleadpen.pdf (PDF) 

Guidance on use of Penalty Policies in Administrative Litigation, dated 12/15/95-
(12/15/95) 
http://www .epa .gov /compliancejresources/policies/civil/rcra/gpolad minlitig-mem. pdf (PDF) 

Issuance of the 1990 RCRA Civil Penalty Policy, dated 10/26/90 - (10/26/90) 
http://www.epa.gov/compliance/resources/policies/civil/rcra/rcracivilppol-mem.pdf (PDF) 

Guidance on Calculating after Tax Net Present Value of Alternative Payments, 
dated October 28, 1986- (10/28/86) · 
http://www.epa.gov/compliance/resources/policies/civil/rcra/rgcaltaxaltpmt-mem.pdf (PDF) 
(344K) 

Division of Penalties with State and Local Governments, dated 10/30/85-
(10/30/85) 
http://www.epa.gov/compliance/resources/policies/civil/rcra/divpenstagov-mem.pdf (PDF) 
(1 66K) 

Guidance for Calculating the Economic Benefit of Noncompliance for a Civil 
Penalty Assessment, dated 11/05/84- (11/5/84) 
http://www.epa.gov/compliance/resources/policies/civil/rcra/ecobennoncom-mem.pdf 
(PDF) (252K) 

EPA Policy on Civil Penalties- (2/16/84) 
http://www.epa.gov/compliancejresources/policies/civil/penalty/epapolicy
civilpenalties021684.pdf (PDF) (2 MB) 

r You wiil need Adobe Reader to view some of the files on this page. See EPA's I 
1 PDF page to learn more . .. 
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