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CA-") 

Paul Scoff, Esq.
 
Vice President and General Counsel
 
Sprague Energy Corp.
 
Two International Drive
 
Suite 200
 
Portsmouth, NH 03801
 

Re: Consent Agreement for Sprague Energy Corp., Docket No. CWA-02-2008-3808 

Dear Mr. Scoff: 

Enclosed is the signed and fully executed Consent Agreement and Final Order for the
 
above mentioned matter. .If you have any questions, please do not hesitate to call me. You may
 
call me at (212) 637-3244 or e-mail me at orrell.nadine~epa.gov.
 

Sincerely, 

(~ 

Nadine Orrell 
Assistant Regional Counsel 

Internet Address (URL). http://www.epa.gov
 
Recycled/Recyclable. Printed with Vegetable 011 Based Inks on Recycled Paper (Minimum 50% Postconsumer contant)
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(.,'r't,~ 4/(/;{,UNITED STATES ENVIRON\,{ENTAL PROTECTION AGENCY /, 'V'I.'-,REGION 2 

IN TIJI:: MAlTER OF ('WA SECTION 311 CLASS II 
CONSEN'r AGREEMEN'l 

Sprague En~rgy Corp. AND FINAL ORDER 
2 International Drive Suite 200 
1\111smuuth. NH 0380] 

Rcspondent Docket No. CWI\-02-2008-3808 

CONSENT A(;R.f:EMENT 

'rhis Consent Agreemel1l is pmposed and entered into under the authority vested in the 

Administrator of the U.s, Environmental Protection Agency ("EPA") by §§ 3IUb)(6)( B) and 

3J lU) of the Clean Water AI.'! (the "AcC), 33 U.S.c. ~§1321(b)«()}(B)and 1321(j)( 1)«('ll he 

Adrninlstrator ha:; delegated these authorities lU the R~~giunal Administrator PI' LPA. Region 2. 

who has in turn delegated these authorities w the Diredor of the Emergent:y and Remedial 

R~'sponse Division for Region 2, ("Compl.\inant'). 

Respondent neither admits nor denies the .tlkgations and findings contained in the 

('oment Agrcement and J-'inal ()rder ("('A/FO") and does not admit any liability 10 the ()nitcd 

States arising out of the mattcrs alleged in the CiVFO: 

Complainant and Itcsp\)!ldent having agreed that settlement of111i5 matter is in the public 

interest. and that entl) of this Consent Agn::emenl and Final Order \vithout furlher litigation is the 

lIh.bt appropriate means of resolving this malta: 

NOWfj !ERreFOR [:. bcJlire thl: taking ,11' any h.'stirnony. upon the pleadings. \vith()u! 

adjudiullion of any issue of i~let or law. and upon ('ons,'l1t and agrcetnent urthe PUi1ies. it is 

hereby agreed as 1'0110\\5: 
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Stipulations 

Th~ parties, in their own capacity or by their attom;:ys or other authorized representaliv;:s. 

hcreby stipulate: 

1. Respondent Sprague E:nergy Corp.. is a corporation organized und~r the laws of New 

Ilarnpshire doing business in Ne\v Yllrk. The Respondent is a person within the meaning of 

SectIOns 3lHalO) and 502(5) urthe Act, 33 I) S.C. *§ 132 I(a)t7l and 1362(5). and 40 CF.R. 

§ J 10. L 

, The Respondent is the owner and operator. w·jthi n the meaning of Section 31 I(a)(6) of 

the Act, 33 U.S.C. §1321 (a)(6), and 40 C'FR §I 12.2, ofan oil storage facility located at 40 Canal 

Stred. Mount Vernon. New York ("the Facility"). 

I Respondent is engaged in storing, blending. transferring. distributing and related saks 

and marketing activities of' (,jj or nil products 101.:a1<:d at the Facility. 

4. The Facility has an aggregate aboveground stora.ge .:apacity of greater than 1320 

gallons of oil in containers each with a shell capacity of at least 55 gallons. 

5. The Facility is locat~d near Ilutchinsoll River, l.:astchester Bay and the Long Island 

S()und. 

6. Hutchinson River, Eastchester Bay and th(' Long Island Sound are navigable waters of 

the United States, subject to the jurisdiction d' Section 311 of the Act as defined in Section 

502(7) orthe AcL 33 USC. § 1362(7), and 40 (',F.R. § 110.1. 

7. The Fadlity is a non-transportation-related 1~I\;ilily within the meaning of 40 eFR 

- 2 ­



.,.,


§112.2 Appendix A, as incorporated by rekrence within 40 eFR § 112.2. 

8. The Facility is an onshore t~lciHty \\ithin the meaning ofS..:ction 311(a)(10) ofth<: Act, 

33 t SC. § 132\ (a)( 1OJ, and ·W eFR § 112.2. 

9. The Facility is therefore a non-transportation-related onshore ta(;ility which, due to its 

location, could reasonably he expected to discharge oil to a navigable water of the United States 

or its adjoining shorelines in a harmful quantity ("<m SpeC-regulated Jadlity"). 

10. Pursuant to Section 311UJ(1)(CI of the Act. E.O. 12777, and 40 CF.R ~ 112.1. 

R..:spondenL as the owner and operator of an SPeC-regulated 1~lcility, is subject to the spec 

regulatiDns. 

II. Section 31 I(j 1(5Hi\) of the t\;:t, 33 U.sC. § 1321 (j )(5 I(A l, prolides that the 

President shall issue regulations requiring each owner or operator of an onshore tacility within 

the meaning of 40 eFR § 112.2, 10 submit to the President a plan for responding, to the 

maximum extent practicable, to a worst casc discharge, and to a substantialllu'eat of such a 

disd1arge, of oil or a hazardous substance" (a "Facility Response Plan or FRP"). 

12. As an onshore facility within the meaning of 40 eFR ~ 1122. the Facility is an ·'FR.P 

fadlity."' :;ubJcct to the Facility Response Pbn submission requirenlents or 40 eFR §11 ::.20 and 

the Facility must comply with lhe Facilit) Responsc Plan Regulation contained in 40 eFR Part 

! 12. 

13. On September 30, ':;(J08, th.: Complainant issued an Administrative Complaim 

pursuant to Section 3ll(b)(6)d3)(ii) of the Clean Water ,\ct, 33 U.S.c. J32l(b)(6)(B)(ii). 



·4 " 

Dock;;! No. C\\'1\-02-2006-.1808, alleging that the R~spol1dcnt vioJukd the spec and FRP 

n:gulations and pruposing a ci, il pl.:'nalty of $133500. Th<: Complaint is herein incorporah:d by 

relcre!1(c. 

Wahcr of Rights 

14. The Respondent waives tbe right \() appeal any Final ()rder in this math:'r pursuant to 

Section 3 II (b)( 6)( C)( ji) of the /\eL 33 I.} .s.C. §1321 (b}(6)(G){ii), and consents to tht' issuance of 

a Final Order without further adjudicatl\m. 

15. R",spondent waives any right it may have pursuant 10 40 c.r.R. § 22.8 to be present 

during any discussions \vit}), or to be served with and reply to. an.y memorandum ur 

eonlmunication addressed to EPA oflicials wherc the purpose of such discussion. rncmurandum 

or communication is to persuade such offi-.:ial [0 an:l.'pt and issue this Consent Agreement or the 

Final Ordl.'l". 

.Jurisd ietion 

16. For the purpose of this proceeding, Respondent a} admits the jurisdictional 

statements contained herein: b) admits the jurisdictional allegations of the Complaint as applied 

[0 the Facility; and c) neither admits nor (knies the specific fflCtual allegations contained in the 

Complaint and Findings of Fact incorporated by rdc'rence herein. 

Pcnulh 

17 H.cspondenl consents to the assessnh:nt pf a civil penalty of $72.000 (seventy-ty\O 

thousand dollars). Within ii:lrty-livc (45) days of the effective da1e of the Final Order. the 
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RcsIX1ndcnt shall pay the civil penalty by means of a cashier's or Cl.'rt i lied check, by wire transfer 

or by overnight mail, 

Puymeut Terms 

18, Bas<.:d on the forgoing, the parties. in their own capacity or by tbeir allomcys or 

<luthori zed represcntath es, here hy agree that: 

19. If paving by chee k. the Respondent shall suhmit a cashin's UT t:I:rtiJied check. Ir you 

arc paying 0) check. make the check payable to '"Environmental Protection :'\gency. >' nULing on 

thc check '"!\OS'fLF·311" and docket numbc·r·'AC\VA-02-~008·31WS", The check should b(~ 

sent to the f(.lllowing address: 

us E:nvironmental Protection i\gene)'
 
Fines and Penalties
 
Cincinnati Finance Center
 
PO Box 979077
 
S1. Louis. M,O 63197-9000
 

\\fin: transfers should be directed 10 the Federal Reserve Bank olNew York at tIll' 1()IJo\-ving 

address: 

Federal ({('servc Bank of i'C\\ York 
ABA 021030004 
Account ;;;0 68()J0727 
SWIFT address FRi'YUS33 
33 Liberty Str,'ct 
New Yl)rk NY 10045 
Field Tag 4200 of tile Fedwire message should read"' D 68010727 F:nvironmcntal 
Protection Agency" 

Overnight mail should be sent to the following address: 
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U.S, Bank
 
1005 Convention Plaza
 
ivlail Station SL-fvfO-C2GL
 
ArrN Box 979077
 
Sf, Louis, MO 63101
 

20. The Respondent shall submit copies of the certified ()r cashier's check or the wire 

transfer to the f()lknving persCllls: 

Nadine Orrell
 
Assistant Regi,)Oal Counsel
 
U.S [:'11\ ironmental Protection Agency. Region .2 
290 Bwadw'ay - 16th Floor ~. ,
 
New York. Ne\\ York 10007
 

and 

Kan:n Mapks
 
Regional llearing Clerk
 
US. l-:nvironnH.:ntal Protection Agencv. Region .2
 
290 B/\)ad'-vay . 161h 1"1 oor ~. . ~
 
New York, New York 10007 

21.	 Failure by the Respondent to pay the penally assessed by the Final Order in full by its due 

date may subjecT Respondent to a civil action to collect the total amount oftbe assessed penally, plus 

interest, attorney's fees. costs and an additional quarterly nonpayment penalty pursuam lu Section 

31 l(by(6)(ln urthe Act 33 t'.S.C. § 132 ITb)(6)(fl). In any such collection action. the \aliJity. 

amount and appropriakn..·ss of the penalty agreed w herein shall [wt be sul~e(:t to n:view. 

a.	 further. if the payment is not received on or bc!cm: lhe due date, inler\:.'st will b\:.' 
ass\:.'ssed at the annual rate established by the Secretary oCfreasury pursuant to the 
Debt Collcctiun Ad. 31 USC. § 3717, on the overdue amount from the due date 
lhruugh the dale of payment. in addition. a lale payment handling charge of $15.00 
\\ill be ass..:ssed tor each 30 day period (or any portion thereof) fiJllowing the due date 
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in which the balance rernains unpaid. A 6(~i() per HIInllm penalty also will be applied 
on any principal amount not paid within 90 days of the due date; 

b.	 in addition. pursuant to Section 309\g)(Y) of the Ckan \Valer Act. 33 USc. 
Section 1319(g)(9). if payment is lwt n:celvcd by the due date. H quarterly 
nonpaynh:'llt penally will be irnposcd for cadi calendar quarter during which such 
nonpaytncnt persists. The quarterly nonpayment p\;'nalty is 20(~';) of the aggregate 
amount of penalties and quarkrly nonpayment penalties which arc unpaid as or thl: 
beginning of such quarter: 

c.	 Respondent also may be required to pay attorneys fees and costs for collection 
proceedings in connection with nonpayment. 

d.	 The penalty to be paid is a civil penalty assessed by the EPA and shall not be 
deductible from the Respondent's federal or slate taxes, 

II. B. Supplemental £l1VinHlmcntal Projl:l.:t ("SEP"} 

If	 Respondent sha!! complete the !\)lhm ing supplemental cl1\ironmental project I"SEP"), 

which the Parties agree is intended to secure significant environmental or public health proll'etion 

and improvement; 

Respondent \vill expand its first response equipment (() reduce the likelihood thm similar 

violations will occur at other industrial operations along the Eastchester Creek and the llutchinson 

Rivec Amcmg these other industrial operations are bulk petroleum facilities. which pose added risk 

to the waterways. Respondent's ftlcilit) is positioned so that its locatioll may be used as a laulleh 

point fbI' releases emanating in the area, which impact the I:':Hstchestcr Cn:ek and Hutchinson River. 

fhere1\)rt\ ResponderH will do the !()llowing 
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a. Acquire and maintain a boat trailer unit to tow Sprague's response boat to other locations. 
This wdl L'nable the Mount Vernon Fire Department to deploy Respondent's existing 
response equipment !i'om other sites. if needed in allernatt' regions: and 

Boat Response 
Boat frailer $ 2.500.00 

b. Install penmment lighting equipmenr to illuminate both the I-:astchestcr Cred and 
Hutchinson River waterways from Respondent's facility. 
Sight Response Lighting Enhancemenf 
1,000 \valt lighting for Eastchester Creek and Ilutchinson River $] 5,000.00 

The SEP shaH be ComI)leted no later than October 31, 2009 

23. SliP Cost: The total expenditure for Ihe SEP. at COsl to the Respundent. shall be worth 
not less than $17,500. Respondent shall include documentation of the L'xpenditures made in 
connection with the SEP as part of the SFP Completion Report 

24. J'cdcral Tax: For Federallncome Tax pUlvoses Sprague Energy C Drp. agrees that it will 
neither capitalize into inventory or basis nor deduct any costs or cxpL'nditures incurred in perl<ml1ing 
the SEP. 

15. Certificntion: Respondent hereby certifies that. as of the date of this CA/FO, 
R..:spondt·nt is not required to perform or develop the SFP by any kderaL stale or local la\\ or 
rt.'gulalion: nor is Respondent Dr Third Party \if applicable) rcquin:J 1(, perJ~mn or de\dup the SFP 
by an.y other agreement, grant or as injunctive relief in this or any other cas..:. Respondent further 
certijies that it has not received. and is not presently negotiating to ree~:ive. credit in an) other 
en!()J'cerncnl action f()r the SEP. 

26. SEP Completion Report: Respondcll( shall complete the SI·:P by October 31, 2009, 
and shall submit a SEP Completion Report to EPA no later than December 31,2009. The SFP 
(\)lnpletion Report shall contain the folhming infurmalion: the year, make ,wd model of the buat 
trailer that Respondent acquires and a description of the lighting equipment obtained. 

21. In all dpcuments or (,l:ports. including, without limitation. any SJ:P reports. 
submitted to EPA pursuant to this Consent Agreement. Respondent shall. by its officers. sign and 
ct:rti t'y under penalty of law thaL the information contained in such dOt'U1nent or repurt is true, 
accura1C', and complete by signing Ihe following statement: 

"I hereby certifY under penalty of Jaw that! have examined and am familiar with the inlormation 
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submitted in this document and all attachments allllthat based on my inquiry of those individuals 
immediately responsible for obtaining the information, I believe that the information is true. 
aCCUraH\ and complete. I am av,are that there are significant penalties Ji)!" submitting false 
mformation, including the possibility of tines and imprisonment." 

28. l>ubJic Statements; Any public statement oral Of written, in print, film, or other 
media. made by Respondent making rclercnce to the SEP shall include the j()llowing language: 
"This project \vas undertaken in connection with the settlement of an enJ()l'eement action taken 
by the U.S. Environmental Protection Agency for violations of the Clean \Vater Act 

29 Stipulated f>enalties: 

a.	 In the event that Respondentl~tils to comply with any of the terms or provisions of 
this Agreemcnt relating to the pcrf()rmance ofthe SE,P described in Section liB 
above and/or to the extent that the actual expenditures lor tbe SEt> do not equal or 
e.x(~eed the cost of the SFP described in Paragraph 22 above. Respondent shall be 
!iabk for stipulated penalties according to the provisions set forth below: 

1.	 If the SEP is satisl:u:torily compklcd in accordam..T with Paragraph 22 
above but Respondent expends less than the agreed to $17 ,SOO I()I' the SF!' 
pr(~jcc1. Respondent shall pay a stipulated penalty equal to the difference 
between the amount of eligible SFP costs incurred by tht, Respondent and 
$17.500. 

Ii.	 If the SEP is nQl completed in accordancc with Paragraph 22 but: (a) 

Respondent certil1es. with supporting documentation, the amount of 
eligible costs expcrHkd on the SFl'. and tb) EPA dek~rmines that the 
Resj)oncknt made good thitb and tim..:!y efforts to l'ol1lpktc the project. 
then. Responcknt shall pay a stipulakd penalty that is the diflcrence 
between the eligible SF:P costs incum:d by Respondenl and $17.500. II 
Respondent dCKumcnts thut it. together with tI1l;;' third pany (if applicable). 
did all that they could to ensure timely completion of the SEP but tht~ SEP 
is not timely completed becmlSC of action. or inaclilm. on the part of the 
state government or a court, then it shall be deemed that the Respondent 
made good faith and timely j,;'ITorts 10 complete the SEP project. 

jii.	 If Respondent halts Dr abandons work 011 the SEP as described in 
Paragraph 22. abovl: and after the \\'ork Plan has been approved b) r:p/\. 
prior to its completion. Respondent shall pay a stipulated penalty of $1 00 
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and shall also pay the differc'IKC' uf eligible costs incurred and $17.500. 

VL	 For Jtlilure to submit the SEP Compktion Report required by Paragraph 26 
above, Respondent shall pay a sti pulated penalty in the amount of $1 00 ttl!' 
each day atter the report was due until the report is submitted, 

b.	 fhe determinations (lfwhether the SFP has been satisfactorily completed and 
.vhelher the Respondent has made a good faith, timely effort to implement the 
SEP shall be in the sole discretion of EPA. 

c.	 Respo£1cknl shall pay stipulated penalties within thirty (30) days after n:ceipt of 
written demand by []':\ for such penalties. Payment or stipulated pemllties shall 
be made payable to the "Treasurer of the United States of America" Such cheek 
shall be mailed to: 

U. S. Environmental Protection Agency
 
Fines and Penalties
 

Cincinnati Finance Cenler
 
PO Box 979077 

St Louis. 1\10 63197-9000 

The ched~ shall bc identified \\ ith a notation or the name and docket number or 
this case, set forth in lhe caption on the /irst page of this docunH."nt 

A copy of the check and any transmittalletta shall be sent to CHl.:h or the 
following: 

John Higgins. Chief
 
Oil Program Team. Response and Prevention Branch
 

Emergency Response and Remedial Division
 
U.S. EPA. Region 2 

2890 \Voodbridge Avenue 
Edison. New Jersey 08837-3679 
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General Provisions 

30. The provisions of the Fiocli Order shall be binding upon Respondent and Respondent's 
officers, directors, agents, servants, employees, and successors or assigns. 

31. The Final Order does not constitute a waiver, suspension or modification of the 
requirements ofSection 311 ofthe Act, 33 U.S.C. §1321, or any promulgating regulations and does 
not affect the right of the Administrator or the United States to pursue any applicable injunctive or 
other equitable relief or criminal sanctions for any violation of law. Payment of the total penalty 
pursuant to this Consent Agreement resolves only Respondent's liability for federal civil penalties 
for the violations and facts alleged in the Administrative Complaint. 

SPRAGUE ENERGY CORP. 

Date: -Z&7(ot 
Vice President 

~p~~.;.",.,."",; '''8'' Dpl)"tt·" _/.'lq\>f"t::~'r";"-;;jl~"" 1_ .... ;'1 

U.S. ENVIRONMENTAL PROTECTION AGENCY 

Date:_~ ~cr~ 
~n.y.ra er Mugdan, Director 
GV-Emergencyand 

Remedial Response Division 

Burt Russell 
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FINAL ORI1ER 

Pursuant to Section 31 Hbl(6) Llfihe Act, 33 U.S.c. *U2l\b)(6} and the delegated 

authority of the undersigned. and in accordance with the Consolidated Rules of Practice 

Governing the Administrative Assessment of Civil Penalties, Issuance of Compliance or 

Corrective Action Orders, and the Revocation. Termination or Suspension of Permits, codified at 

40 CFR Part n. the foregoing Consent Agreement is hereby approved and incorporated by 

n:fcn:nc(.· into this Findl Onk1', and the Stipulations by the panies are adopted as Findings in this 

Final Order. 

The Respondcnl is ordcn:d to c(\mply with the terms of the Consent Agn:eml;~nL 

Dmc: C{IJdOCj", ...._-",J,Tf,~·,···,·,··,_·,'-,·_·_"-"",··_-~ -_._~~-
George Pavlou 
Acting RegionaJ Administrator 
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ITED STAT,ES ENVI.RONMENTAL PROTECTION /\GENCY 
RE(jlON 2 

IN TlIL~ ),vIA'! 'fER OF ('WA SEC'flON ,,11 CLASS II 
CONSEN'j AGRI:J:Ml-:N'j' 

Sprague Energy Corp, AND FINAL ORDER 
2 International Drive Suite 200 
Portsmouth. NIl 03801 

Respondent !)ocket No, CWA-02-2008-3808 

CERTIFICATE 0.' SERVICE 

I certify that I have this day caused In b..:: sent the foregoing fully executed CONSENT 
/\CiREEVH:N'r and FINAl, ORDER. bearing th,,' abm c-rctcrcnn.:d docket-number. in the following 
manner to the respective addresses below: 

(>rigilln] and One Copy By Hand: 

U.S. I: mironmentaJ Protection ,Agency - Reuion :2 
290 Broadway. 16th Floor. Office-orR'eglon;l Hearing Clerk 
Nc\y York. N, Y. 10007·] 866 

Copy by Ccrtitit.:..d ["'hiiL Return Receipt Requested: 

Paul Scoff. Esq.
 
Vice President and General Counsel
 
Sprague r:nergy Corp,
 
Two International Drive. Suite 200
 
PortSlllouth. NH 0380]
 

ALG 5- 2009 ~~~~ 
Secretary 


