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COMPLAINANT’S PREHEARING EXCHANG)

The Complainant, the Divector of the Compliance Assurance and Enforcement Iivision,
Uinited States nvironmental Protection Agency. Repion o, through its altorney. hereby Iies its
Prehearimg Fxchange purso.nt 1'_0 the Scheduling Order, dated November 4. 204, 1ssued by the
Presiding Offrcer and pursuant to the Consolidated Rules of Practice Governing (he
Admbustrative Assessment of Civil Penalties and the Revocation or Suspension ol Permifs, 40
CURC Part 220 In the Order, the Presiding Officer instructed the Parlies (o e a Prehearing
Ixchanye contamig speeific information, This document contams Complainant’s responses Lo
the Presiding O/{Ticer™s Ordaor,

A WITNESSES:

The Complainant may call the following withesses at the hearing:

1. David Aguipaga - Mr. Aguinaga 1s an Fnforcement Officer in the Undergreund
Injection Control (U1C) program in the Water Faforcement Branch of the Comphance Assurance
and Iinforcemem Division of the LS Environmental Protection Apency. Repion 6, in Dallas,
Texas, David has 4 years ol experience in regulatory enforcemen( under the Clean Water Acl

(CWA)Y and Sale Drinking Waler Act (SDWAY Prior to his current position. Mr. Aguinagd
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worked 10 addiconad vears in the field ol envirommental sciences. Mr, Aguinaga is responsible
for conducting inspections and investigations ol regulated facilities for compliance with the
SPDWAL UIC permits. and other federal requirements. As part of his regular job dutics, he
performs pre- and post-inspection duties such as gathering and evaluating information, reviewing
facihty records, and developing appropriafe inspection plans. 1n this capacity, he reviewed the
inspection reports drafied by Mr. Larry M, Stephens and communicated with Respondent
regarding the violation, Mr. Apuintaga also helped drali both the Administrative Order and
Adnunistrative Complaint issued to Respondent and caleulated the proposed penalty contiimned in
the Complaint Tle accordingly can also testify o his caleulation and the contents of those
documents.

2. Larry M. Stephens - Mr. Stephens is a Field Inspector 1o the Underground Injection

Control (UIC)Y department of the BEnvironmental and Natural Resources Department for the
Osage Nation in Osuge County., Oklaboma. He s primarnly imnvolved m conducting Mechamcal
Integrity Fests on the many salt-water injection and disposal wells within the borders ol the
Osage Nation, His duties also include conducting routine inspections on the alorementioned
injection wells on a two year rotating basis as well as responding to problems thai require him {o
inspect a given injection well on a more frequent imetable. Sinee he began current job in 2009,
he has conducted 1.409 Mechanical Integrity ‘Tests, 3,163 routine inspections, and 39 pluggmgs
of injection wells, Tn this capacity, he performed multiple site investigations on Respondent™s
property, including on August 24, 2012, November 29, 2012, and September 25, 2014, Thus, M.
Stephens may testify as (0 what he observed at Respondent’s property when he conducted s

mmvestigations, including the static Muid levels in the well annulus. Fe may also testily as o his
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communications with Respondent regarding the violation,

3. Custodians of Records - EPA personnel may be called 1o establish the foundation for

certagn exhibits and the absence or receipt of certam reeords.

4. Any witness named by Respondent.

3. Any rebutial withess, as required.

Although Complainanm does not anticipate the need to call any additional withesses,
Complainant respecttfully reserves the right to amend or supplement the witness list and 1o
expand or otherwise modily (he scope and extent of testimony of any of these potential
witnesses, where appropriate, and upon adeguate notice to Respondent and notice and order of
this Court.

Complaipant’s wimesses will not need an inlerpreter m order 1o westily.

Special accommodations under the Americans with Disabilities Act will not be needed
for counsel. or any witness or party representative.

B, EXHIBETS:
The Complainant may oflfer into evidence the following exhibits, attached to this

Prehearing Ixchange in digital format and contained 1n a compact disc:

EXHIBIT NO. DESCRIPTION

ComplainantUs Ex. ] Administrative Complaint filed Janvary 14, 2014
Complainant™s 1ix. 2 Administrative Order filed April 52013
Complanants Lix. 5 Letter from Respondent dated March 5, 2014
Complamant’s Ex. 4 Letter from Respondent dated September 27, 2014

Complanants x5 Penalty Caleulation Completed by Mi. Agumaga



Complainant’s L.
Complainant’s l:x.
Complainant’s Lix,
Complainant’s Ex,
Complainant’s Ex.

Complaipant’s lx.

—

omplamant’s Ix,

o~

omplamant’s Ex.

-

Complainant’s Ex.

Fans

complatnant’s ix.

Complainant’s 12X,

—

omplainant’s [2x.

Complainants Iix.

Complaimant’s Jix.

Complamant’s [ix.

Complainant’s Ex.

Complainant’s Lix.

Complainant’s kFx.

49

19

20
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Well Inspection Report {rom Augqs‘r 24, 2002 visii
Well Inspection Report from November 29, 2012 visit
Annuoal Report [rom Respondent dated August 12,2010
Annual Report from Respondent dated October 27, 2010
Annual Report from Respondent dated September 20, 2011
Letter from EPA 10 Respondent dated September 28, 2011

Follow-up Letter from EPA to Respondent dated January
18,2012

Annual Report from Respondent dated August 21, 2012
Letter from EPA to Respondent dated September 17, 2012
Letier from EPA to Respondent dated April 2, 2013

Record of Communication between Ron Van Wyk and
Terrance Lewns dated April 30, 2013

Letter from EPA to Respondent dated June 24, 2013

Record of Communication between Ron Van Wyk and
Terrance Lewis dated Sepiember 18, 2013

Correspondence [rom Mr. Stephens to Mro Aguinaga
following site visil dated Sepiember 25, 2014

Photos of Well from September 25, 2014 site visit by Larry
M. Stephbens

Underground Injection Control Permit: November 24, 1993

Underground Injecton Control Permit Modification: June
29,1994

tinderpround Injection Controf Permit Modilication: May
24,2004
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Complainant’s Tix, 24 Underground Injection Control Permit Modtfication:
FFebruary 28, 2008

Complamant’s Ex. 25 Mir. Aguinaca’s Resume
Complaimants ix. 26 Mr. Stephens” Resume
Complainant’s Bx. 27 LHO Program Judicial and Administrative Order Settlement

Penalty Policy {September 1993)
Complaimant’s Iix. 28 Record of Commumcation between Mr. Aguinaga and
Terrance Lewis dated September 18, 2014
Complainant respectfully reserves the right o amend its prehearing exchange to add or
subtract exhibits and/or docunents.
C. PLACE FOR HEARING AND ESTIMATED TIME NEEDED:
Pursuant to 40 CFRO$S 22 19(dy and 22 2 1¢d). Complainant requests that the hearing be
acid m Dallas, Texas, Complainant estimates two (2) days at most will be necded 10 present its
direct case.

D. ASSESSMENT OF CIVIL PENALTY:

LTORY FACTORS
Purswant i Secoon F423{¢)2) o ihe SHBWA 42 1ULS.C § 300h-2ee)2 0 and 40 CERL ¢
190, EPA has the authority (o assess against Respondent an administrative civil penally not to
exceed $7.500 for cach day of violation and up to a maximum administrative penalty of
S187.500. Based upon the fucts alleged in the Complaint, and hn accordance with the statutory

penalty factors enwmnerated under Section 142343 ) of the SDWAL A2 LSO 8

AO0D-2(¢HHH B, Complaimont is seeking a penally of $7.000 against Respondent for Iallure to
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piug the relevant injeetion well and for failure to comply with the April 3, 2013 Administrative
Order.

The statutory penalty factors deal with both the violation itself and the violator. The first
hve factors imstruel EPA to consider the seriousness of the violation and the cecononsic benefit (if
any) derived from the violaton, The next three factors include Respondent’s history o similar
vioktions. any good-faith ¢fforts by Respondent 1o comply with applicable requirements, and the
ceonomic impaet the penalty would have on Respondent. The final factor considercd is “such
sther matters as justice may require.” 42 U.S.CL§ 300h-2(e)(4)(13).

PENALTY CALCULATION

The penalty assessed 1s to promote the goals of far and cquitable treabment among (he
regulated community and o deter further noncompliance, and follows EPA enforcenent
suidance for penalty assessalent.

[Inder Scction l423(c}(f4)(¥3) ol the SDWA_ 42 1LS.C. § 300h-2(c)H (B, Bl must
consider the seriousness of the violation. In the case at hand, Respondent [ailed to plug well
number 1234 within one year atter termination of injection as veguired by 40 C 1R, 5 1472905,
Mr. Stephens visited the site on both August 24, 2012, and November 29, 2012, and cbserved
that the statie fluid level in the annulug of the well was above the base of Underground Sources
of Donking Water (USDWs™) in the arca. As a result, Respondent’s failure to plug ity well
places nearby USDWSs at risk due to the possibifity that contaminated fluids could move through
the well into a USDW, Respondent also violated EPA™s April 5, 2013 Adminstrative Order
direeting Respondent (o plug the well. In assessing seriousness of the violation, LLPA took into

account the potential of the contaminated flujds to contwminate the nearby USIIWs, Were the
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nearhy VISPDWs 1o become contaminated, residents of the area could be deprived of their source
ot drmblimg water. 1HPA also considered that Respondent’s I11i1111‘p to comply with the
Admimstrative Order undermined the SDWA regulatory propram and placed Respondent at an
advantage over other members of the regulated community whoe invested the time and resources
w comply \}a‘ilh the program.

Ehder Section 1423(e)}(43(13) of the SDWA_ 42 UL.S.CL§ 300h-2(e)(4)(13), LPA nust
consider the cconomice benefit, if any, resulting from the violation. [ad Respondent complicd
with the Admmstrative Order, Respondent would have been required to complete appropriate
corrective actions to prevent contaminated fluids from moving through the well bore into
LSDWs. Respondent’s delay in doing so, has resulied inan ceonontie benefit, which EPA
corservatively caleulated to be $1935.

Ehider Section 1423(¢)@) By of the SDWA, A2 ULS.C. § 300h-2(c){-h{B ) LPA must
consider any history of such vielations. In calculating tts penalty, FPA looked io Respondent’s
lailure to comply with the April 3, 2013 Administrative Order and the violations [or which 1t was
cited thererm, FPA did not take into account any other sumilar vielations.

Under Section 1423(c}ANB) of the SDWA, 42 U1.8.C. § 300h-2(c (B3} EPA must
consider any good-faith efforts to comply with the applicable requirements. Respondent has
not completed any good-faith cfforts to comply. Respondent has not taken any substantive steps
to comply with SDWA and has oficn been slow to respond to JXPA’s attemipts to discuss the
violation. Therefore, while EPA did consider this factor, it did not apply this lfacior in the
calculation of the penalty in Gis matter.

Under Section T423(c )13 of the SDWA, 42 115, § 3000-2(c)4)(B), VPA must
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consider the cconomic impact of the penalty on the violator. Respondent has made no
assertion as Lo ils inability to pay the penalty proposed, aud EPA has no reason (o beheve that the
proposced penalty will impertl Respondent’s business, Nonctheless, in light of the refatively small
size of Respondent’s business, FPA bas reduced its penalty under this statutory [actor, in
accordance with FPA’s U Program Judicial and Adminisirative Order Settlement Penalty
Foliev (September 1993,

Finally. under Section 1423(¢)}4)(B) of the SDWA 42 ULS.C. § 300h-2¢c)(4)B), the
LEPA will consider such other matters as justice may require. This catch-all provision can be
used to Increase or mitigate the penaity. The EPA did consider this facter; however, the Apency
did notapply this factor in the caleulation of the penalty in this matier,

All oF the statutory factors were considered together to determine the total penalty of
$7.000.

. PAPERWORK REDUCTION ACT APPLICABILITY

The Paperwork Reduction Act of 1980 (PRA), 44 1).5.C. §§ 3501 ot seq. as amended,
daes notapply in this case, Also, there is not an Office of Management and Budget Conirul

Nurber herein and the Provisions of Section 3512 of the PRA are not apphicable.
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Respectiubly submitted,

e

e

Russell Murdock

Assistant Regional Counsel (6RC-1EW)
Office of Repional Counnsel

.S, EPAL Region 6

1445 Ross Ave., Ste. 1200

Dyallas, 'TX 75202-2733

Murdock rasselli@epa.gov

Tel: (214) 665-3189

Fax.: (214Y065-3177
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CERTIFICATE OF SERVICE

Feertity that the original of the foregoing Complainant’s Prehearing xchange was hand-
delivered o and filed with the Regional Hearing Clerk, U8, Epvironmental Protection Agency.
Repion 6, 1445 Ross Avenue, Dallas, Texag 75202-2733, and a true and correct copy was sent (o
the following on this 9th duy of February, 2015, in the following manner:

Copy by certified mail
refurn receipt requested:
Mr. Terrance 1. Lowis
Page One Plus Wholesale. Ine.

.0, Box 691335
Tulsa, OK 74169




