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L JURISDICTION AND GENERAL PROVISIONS

. This Administrative Settlemen! Agreement and Order an Consént (“Seftiement
Agreement™ ) is entered intw voluntarily by the United Staies Environmental Protection Agency
("EPA") and The Dog Run Resources Corporation (' Respondent™).. This Setllement Agresment
provides for the performance by Respondent of an Engineering Evaluation/Cost Analysis
("EEACA") pursuant 1o 40 C.F.R. §300.415 of the National Oil and Hazardous Substance
Pollution Contingeney Plan, 40 C.F.R. Part 300 ("NCP"), at the Barker-Hughesville Superfund
Site (the “Site™) generally located near the wan of Monarch 1n Cascade and Judith Basin
Counties, Montana.

2. This Settlement Agreement 15 issued under the authority vested in the Presudent of the
Unned Swtes by Sections (M, 106(a), 107 and |22 of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, 42 L|.8.C. §§9604, 96061 a), 9607 and 9621,
as smended ("CERCLA™),

1. EPA has notified the Montana Department of Environmental Quality Montana (the
*MDEQ") of this acion.

4. EPA and Respondent recognize thal this Settlement Agreement has been negoliated i
good faith und that the actions undertaken by Respondeni in sccordance with this Settlemeni
Agreement do got constitule an admission of any Lability, Responden! does not admat. and
retaing the night 1o controvert in any subsequent proceedings other than procezdimgs to implencnt
ur enforce (s Senletment Agreement, the validity of the findings of facts, conclusions of law,
anid determinat.ons in Sections IV and ¥V oof this Settlement Agreement, Respondent agrecs 1o
comply with ard be bound by the terms of this Settlement Agreement and further agrees that il
will nol contest the basis or validity of this Setlement Agreement or its temms.

[l. PARTIES BOUND

5. Ths Settlement Agreement appiies to and is bindimg upon EP'A and upon Responden
and its successors and pssigns. Any change 1 ownership wr corporate stutus of Respondent
including, but ot limited to, any tansfer of asscls or real ur personal property shall not alter the
Respondent” s responsibilitics under this Settiement Agreement

f, Respondent is liable for carrying out all activities required by this Settlement
Agreement

7. Respondent shall ensure that its contraciors, subcontractors, and representatives
receive @ copy nf this Settlement Agreement and comply with thus Settlement Apreement.
Respondent shall be responsible for any noncompliance with this Sertlement Apreement.
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[1I. DEFINITIONS

§. Unless otherwine expoessly provided in this Settlement Agreement, seyms used mn this
Settlement Agreement, which ere defined in CERCLA or in regulstions promulgsted under
CERCLA shall have the meaning assigned to them in CERCLA or in such regulations
Whenever lenus listed below ane used in this Sentlement Agrzement or in the appendices artached
bereto and incurporated hereundes, the following defmitions shall apply:

. “UCERCIA™ shall mean the Comprehensive Emaronmentzl Response.
Compersanon. and Lishility Act of 1980, as smended, 42 U.5.C §§ 9601, et seq.

b. “13ay" shall mean 3 calendar dsy  In computing any period of time under this
Scttlemeni Agroonont, where the last day would fall on a Saturday, Sunday. or Federal holiday.
the period shul! run until the close of business of the next working day. “Working Day™ shall
imean o day other than o Satunday, Sunday, or Federal holiday

= * Engineenng EvaluatonCost Analysis or EE/CA™ shall mean an engineening
svaluationycost urmlsns of removal alternanves prepared in accordance wath FPA s Gandance on
Condncting Non- lime Critical Remonal Actions Unsder CERCLA, OSWER Directive No
9360 0-32, Augus V9],

d. “Elfective Date™ shail be the effective date of this Setllemont Agreement as
provided in Section XXXL

= “EPA" shall mean the | 'nited Siates Enviroomenial Protection Agency and any
sucorssr depatments or agencies of the Uniled States.

[. “Futurc Response Costs” shall mean all cosis, including, but not fimited to,
direct and indirect costs, that the Llnited States incurs in reviewang or developing plans, reports
amd other itemy pursuunt 1 this Settiement Agreement, verifying the Work. or otherwise
implementing. oversecing, or enforcing this Settlement Agreement, including but not limited 1o,
puyrall costy, canrmcior costs, travel costs, laboratory costs, the costs mcurred pursusnt to
Maragrph 27 and Pamgraph 37 (emergency response),

¢ “Interest” shall mean interest at the mte specified for imerest on investments of
the EPA lHazardous Substance Superfund established by 26 U.5.C. § 9507, compounded
annuilly on Ocwber | of cach year, in accordance with 42 ULS.C. § 9607(a). The applicable rate
uf interest shall be the mie in effect at the time the interest acerdes. The rate of interest is subjocl
to change on (ctober | of each year

b “MDEQ™ shall mean the Montana Department of Envirorumental Quality and
any successor depanments or agenciss of the MDEQ



i “Naponal Costingency Plan™ or "NCP™ shall mean the National Oll and
Hazardous Substances Pollution Contingency Plan promulgated puesuan to Section 105 of
CERCLA, 42 '5.C § 9603, codified =t 40 CF.R. Part 300, asd any amendments thereto.

J- “Paragmph” shall mesn & portion of this Senlement Agreement idemified by an
Agabic numes:l.

ke 'Tm*mﬂmﬂﬂﬂﬂ.upmdﬂn

| “RCRA™ shall mean the Solid Waste Disposal Act, 2x wnended, 42 ' S.C
§§ 6901, et sec. {also known as the Resource Conservation and Recovery Act)

m. “Section” shall mean a portion of this Scattlement Agreement identified by »
Riomman numeral

n. “Settlement Agreenent™ shall mean this Administrative Scithement Agreement
and Order on Corsend and all sppendices sttached hereto (listed in Section X2XX). In the eveni
of conflict betvezen thas Settlemem Agreement and any appendix, this Sefticrnent Agreement
shall contmod.

0. “Site" shall mean the Barker-Hughesville Superfund Site. which encompasses
approximutely |5 square miles. located in the Little Belt Mountains near the 1own of Monarch in
Cascade and Judith Basin Counties, Montana, depicted gencrally on the map sttached as
Appendin A

p. “Stuie” shall mean the Stete of Mantana.

4 “Statement of Work"™ or “SOW" shall mean the statement of work for ihe
erepuration of an FECA, as set forth in Appendix B 1o this Sentlement Agreement, and any
modifications made thereto o sccordance with this Settlement Agreement.

s *Waste Moterial™ shall mean 1} any “harardous substance™ under Secnon
1HH{14) of CERCLA, 42 U S.C. §9601(14); 2) any pollutant or contaminan! under Section
104(33) of CERCLA, 42 U.S.C.§ 9601(33); 3) any “solid waate” under Section 1004(27) of
RCRA. 42 LIS T8 60327y and 4) any "hazardous waste' under Slate law

g “Work™ shall mean all setn ities Respondent i required 1o perform under this
Settlement Agroemenl.

IV, FINDINGS OF FACT

9. The Barker-Hughesville Site (Site) is |ocated in west-central Montana east ol the town
ol Moenarch, within the very western portion of Judith Basin Counry ane sdjocest Cscade
County. The Site is located in the Lirde Beht Mountaing mostly within the Dry 1'ork Belt Creek
Watershed and encompasses approximately fifteen (15) square miles. The Site i~ o portion of thy



Masrkivr-Hughesville Superfund Site, which was listed on the National Prioritees List (“NPL") on
nuptember 13, 2001,

10 The Site is the location of historic mining operations with approximately 45 known
shandoned mine sites und asseciated waste rock dumps and approximately 16 known discharging
e udits. The historic mining operations resulted in deposits of waste rock; mill tnilings and
uncontrofled acid mine drainage from mine workings in the Dry Fork Belt Creek watershed.

I1. The Upper Galena Creck drainage 15 located in the center of the Site. downstrcam
irom the Green Creck and Daisy Creck drainages. It includes the area from the Block P Mine
townstream through the Barker town site. The Upper Galena Creek drainage 15 dominated by
the Block P Mine Galena Creek is one of the most heavily mmpected tributanies to the Dry Fork
Belt Creek witkiin the Site.

|2. Harardous substances presont In the mine waste rock and zcid mine drainage al the
site include arsenic, copper, cadmium, lead and zinc, which are being released into the
environmenl, Sampling showed concentrations of lead and arsenic al several times those levels
considered safe for human exposure (2. Beli Patent Mine 3520 ppm arsente, Bdwards Mine
24500 ppm lend), Woter quality sampling in Ualena Creek showed metals present at lovels
above aguatic life standards andror maximum contaminant levels for drinking water

|5 Inapprosumalely March 1927, the 51, Joseph Lead Company purchased the Barker
(Block Py Mine, the Wright Mine, the Edwards Mine, the Grey Engle Mine and the Belr Putent
Mine and operated those mines during several periods until 1944 when they were sald These
mines are all located in the Upper Galena Creek drainage portion of the Site,

4. The Responden| 15 a successor company o the 5t Joseph Lead Company
V. CONCLUSIONS OF LAW AND DETERMINATIONS

15. Based on the Findings of Fact set lorih above, and the Administrtive Record
suprporting this removal action. EPA has detérmined that

#, The Site 13 a “facility™ as defined by Section 101(Y) of CERCLA. 42 L.S.C
§ 5601 (9),

A The contamination found at the Site, as identified in the Findings of Fact
sbove, includey “hirsrdous substence{s)” as defined by Section |01 |4y of CERCLA. 42 U S C
s anl](14)

. Respondent isa “person” as defined by Section 101({21) of CERCLA,
42 LLS.C 96010215

il Respondent is a successar to an “owner” and/or “operator™ of portions of the
facility at the time of disposal of hazardous substances at the Site, as defined by Section 101(20)



of CERCLA, <7 17.5.C. § 9601(20), and within the meaming of Section 107(a). ) of CERCT A,
42 U050 § 9%07iai 2y and i5 therelore a able party under Section 107(a) of CERCLA
22U 50 59607 a)

e The conditions descnibed in the Findings of Fact above constitute un actusl or
threatened “release”™ of a hazardous substance from the facility as defined by Section 101(22) of
CERCLA, 42 11.5.0.§ 9601(22).

L [he removal agiion required by this Settlement Agreement 15 necessary 10
protect the public health, weltare, or the environment and, if carried out in compliance with the
termis of this Sattlement Agreement, will be consistent with the NCP, s provided in Section
300, 7000 ) 3¥i ) of the NCP

V1. SETTLEMENT AGREEMENT AND ORDER

Bused on the foregoing Findings of Fact, Conclusions of Luw, Determinations.
and the Administrative Record for this Site, it is hereby Ordaved and Agreed 1hat Responden:
ahall comply with all provisions of this Settlament Agreement, mncloding, but pot limited o, al!
attachments w this Settlement Agreement and all dovumenis incorporated by reference into this
Settlement Agreement,

VII. DESIGNATION OF CONTRACTOR, PROJECT COORDINATOR,
AND ON-SCENE COORDINATOR

I6. Respundent shall retain one or more contractors 10 perforn the Waork and aball notify
EPA of the narnets) and qualifications of such contracton{s) within thirty {30} davs of the
Effective Date. Responident shall also notify EPA of the name(s) and qualification{s} of sny other
contracter(s) o subcontractor(s) retained 1o perform the Work &t least 1en (100 working days
prior w0 comomencoment of such Work. EPA rewains the right to disapprove of any or all of the
contractors and‘or subcontraciors retained by Respondent. I EPA disupproves of a selected
contractor, Respondent shall retain a different contractor and shall notify FPA of that contractor’s
name and qualifications within wen ([0) working davs of EPA's disapproval. The proposed
contractor must demonsteate compliance with ANSUASQC E-3-1994, "Specifications and
Gimdelines tor Quility Systems for Environmezntal Data Collechon and Environmental
Technology Prograns™ (Amenican National Standerd, Yanuary 5. |993), by submimng 2 copy of
the proposed contrucior”s Quality Management Plan (“OMP™) or the eguivalent.

17, Within fourteen (14) days afier the Effectve Date. Respondent shall designate a
PMoject Coordinawor who shall be sesponsible for admunistration of all actions by Respondent
required by this Settlement Agreemient and shall submit to EPA the designated Project
Coordinstor's rame, sddress, telephone mumber. and quslifications. To the greates extent
pesaible, the Project Coordinator shail be present on Site or readily svailable during Sue work
EPA retains the nght to disspprove of the desigmated Projec! Coordinator. If EPA disapproves of
the designnied Proieat Coondimator, Respondent shall retain & different Project Coordinator and
shall notify EPA of 1hat person’s pame. address. telephone number, and qualifications within tem



(10} working days following EPA’s disapproval Receipt by Respondent’s Project Coordinmor
of any notice or commmunication from EPA relating to this Settlernem Agreement shall constinaie
receipt by Respondent.

|5, EPA has designated Steve Way of the Region &, Siie Assessment and Emergency
Response Program, as Hs On-Scene Coordinator (“OSC™). Except is otherwise provided in this
Settlemen Agreement. Respondent shall direct all submissions required by this Sctilement
Agreoment to the OSC m U' S, Environmental Proicenon Agency, Region 8, MC BEPR-SA, 1595
Wytikoop Street, Denver, CO 80202-112%. Submissions and notices 10 be given to MDER) shall
e direvtod to Keith Large. MDEQ Project Officer, P.O. Box 200901, Helerm, MT $9%620-0901
ar, for overndghl mail, to | 100 N, Lasi Chance Guich, Helena, M7 59601

|9, EPA and Respondent shall have the right. subject to Parsgraph 17, 10 change thels
respective designated OSC or Project Coordinator. Respondent shall notify EPA ten (10)
working days betore such a change 1s made. The mitsl notificanion may be made ormlly, but
shall be prompily followed by a2 wnften nohes

VIll. WORK TO BE PERFORMED

M. Respondent shall perform, at 2 minimum, &l sctions necessary to implement the
Statemncnt of Work, attached hereto as Appendix B, and shall submit (o EPA and MDEQ a [inal
FECA. The actions to be implemented generally include, but are not limited to, the following)

Samphing and other dats collection
Dats compilution and analysis
Altermatives Analysis

Repont Prepanition

21. Werk Plan and Implementation.

& Within sixty (60) days afier the Effective Date, Respondent shall submii to EFA
for approval a deaft Work Plan for performing the FECA gencrally described in Paragraph 20
sbove and a Quality Assorance Project Plan ("QAPP™) as part of the Work Plan. The QAPP
thould be prepered in accordance with "EPA Requirements for Quality Assurance Project Plans
IQA/R-5)" (EP A 240/B-01/003, March 2001), and "EPA Guidance for Quality Assurance Projeet
Flass (QAG-517 (EPASGOOR-98/018, February 1998).

b EPA may approve, disapprove. reguiie revisions 1o, or madify the Werk Plan
in whale of in part provided that any revistons of modifications are consistent with achieving the
uhjectives «ot forih in the SOW, IfEPA requires cevisions, Respondent shall submit & revised
deaft Work Plan within fourteen (14) days of receipt of EPA's notification of the required
revisgions. Respondent shall implement the Work Plan as approved in wriling by EPA in
sccordunce with the schedule approved by EPA. Once approved, or approved with
modificanons, the Waork Plan, the schedule, and any subsequent modificmions shall bc
smenrporated o and heoome fally enforceable under this Sertlement Agreement.



¢. Responcdent shall my commence any Work except in conformance with the
terms of this Settloment Agreement. Respondent shall not commence impiementation of the
Wirk Plan developed hereunder until receiving written EPA approval purssant lo Parugraph
J1th) Respondent may commence, prior 1o the execulion of this Setthement Agreement, some ol
the sctivities required by the Work, provided thmt EPA has given its approval exther in writing or
orally.

22, Health and Safery Plan. Within sixty (60) days after the Effective Date, Respondem
shall submit for EPA review and comment a plan that ensures the protection of the public heulth
and safety durlng performance of on-Site work under this Scttlement Agreement. Thes plan shall
be prepared in necordance with EPA's Standard Operating Safery Culde (PLH 9285103, PR 92-
P34 4, June 9921 [ auddition, the plan shall comply with all currestly applicable
Ohccupationul Safety and Health Administration ("OSHA") regulations found m 29 C F.R. Fant
1910 ITEPA determines thal it is appropriate, the plan shall also include contingency plannisg
Respondent shall incorporute all chunges to the plan recommended by EPA and shall implement
the plan duning the pendoncy of the removal action

23, Quality Assursnce and Sampling.

& Withun wixty (60) days atter the Effective Date, Respondent shall submit to
EPA for approval o dralt Sampling and Analysis Plan. All sempling and analyses performed
punsuant o this Settlemant Agreenient shall conform to EP A direction, upproval and guidance
regarding sampling. quality assurance/quality contro "QAMQC™). daw valicdation, and chain of
custody procedures. Rospondent shall ensure thai the ot ratory used to perform the analyses
mirticipates in o QAQC program thit complies with the sppropriste EPA guid.mce, Respondent
shall [ollow, ae sppropriate, "Quality Assurance/Quality Control Guidance for Kemoval
Activibes: Sarapling QA/QC Plan and Data Validation Procedures™ (OSWER. Directive No
DI60401, Apeil 1, 1990), ax guidance for QA/QC and sampling. Respondent shall only use
lubsoratories thet hove o documented Quality Systern that complies with ANSYASQU E-4 1994,
“Speafications and Guidelines Tor Quality Systems for Environmental Data Callection snd
Environmental Technology Programs™ (American Mational Standard, Junuury 5, 1995), and
“EFA Requirerenis for Quality Managemunt Plang (QA/R-2) (EPAZ240/8.01 A2, March
2001 L" or equivalent documentution ss determined by EPA, EPA may comider taborstories
scoredited under the National Environmental Laboratory Acerediimtion Program (“NELAP™) 24
mecting the Guaslity System requinements.

5. Upon request by EPA, Respondem shall have such a laboratory analvee
samples submitied by EP'A for QA monitering, Respondent shall provide 1o FI' A the QAR
procedures fullowsd by all sampling 1eams and [abortories performimg data collection and v
shalywii

e Upon request by EPA, Respondent shall allew EPA or MDEQ or their
unihorized represemiatives 10 take split and/or duplicale samples. Respondent shall nolify EPA
andd MDEQ wot less than five (5) days in advance of any smmple collection uctivity, unless shore:
notice is agreed 10 by BEPA. EPA ond MDEQ shall have the right 1o 1ake any additional sumples



thunt they deem necessary. Upon request, EPA and MDE( shall allow Respondent 1o take spliv or
daplicate samples of any sanples either tokes as part of i1s oversight of Respondent's
implementation ot the Work,

24. Reporting.

a. Respondent shall submit wnilten progress reports o EPA and MDEQ)
contaimng the information and according to the schedule set forth in Section VI, of the Starement
Of Work

b Respordent shall submit four (4) copies to EPA and twa (2] copies 1o MDELY
ul all plans, reports or other submissions required by this Settlement Agreement, the Statement of
Work, or any approved work plan. Upon reguest by EPA, Respondent shall submit such
documents in clectronic form.

25. Final Report. Withan thirry (30) days afier completion of all Work required by tus
aettlement Agreement, Respondent shall submut for EPA review and approval and MDEQ
review, a final report summarizing the 2otions aken 1o comply with this Settlement Agreement
The finnl report shisll conformi, 8t 3 minimum, with the requirements sel forth in Section 300,165
of the NCP emtitled “OSC Repons.™ The Anal report shall include a good faith estimate ol total
cosls or & statement ol actual costs incurred in complying with the Senlement Agreement, o
presentation ol Lhe snakytical results of all sampling and analyses performed, and accompanying
appendices contaunng all relevant decumentation generated dunng the remowval action (e.g..
minilests, invoices, hills, contracts, and permits). The fmal report shall also melude the
lollowing cerlification signed by a person who supervised or directed the preparation of that
report:

“Under penalty of law, | cerify that (o the best of my knowledge, aller appropriate
inquiries of all relevant persons involved in the preparation of the report, the imformation
submitted is troe, sccurate, and complete. 1 am aware thal there are significant penalties for
submitting falsz information, meluding e possibality of fine and imprisonment for knowing
violations,”

IX. SITE ACCESS

26, If the Site, or any other property where access is needed to implement this Seitlement
Apreement, is owned or controlled by the Respondent, the Respondent shall, commencing on the
Effective Date, provide EPA, the MDEQ. and their representatives, including contractors, with
access al all reasonable times 1w the Site, or such other property, for the purpose of conducting
any activity related 1o this Settlement Agresment.

27. Where any action under this Settlement Agreement is 1o be performed in areas owned
by or in possession of someone other than Respondenl, Respondent shall use is best efforts o
obtain all necessary secess agreements ina tmely manner, or as otherwise specified in writing by
the O3C. Respondem shall immedisvely notify EPA if after using fts best effons it was unabie to



obtmn such agreements. EPA may then assist Respondent in paining access, 1o the exlent
necessary (o ellectuate the response actions descnbed in this Settlement Agreement, using such
means as EPA desms appropriate. Respondent shall reimburse EPA for all costs and atorney's
[ees incurred by the United States in obtaining such access, in accordance with the procedures in
Sectipn XV (Payment of Response Costs).

28. Notwithstunding any provision of this Settlement Agreement, EPA and the MDEQ
retain all of their pecess nuthontics and rights, including enforcement authoritics related thereto,
under CERCLA, RORA, and any other applicable statutes or regulatiops.

X. ACCESS TO INFORMATION

2. Respandenl shall provide to EPA and the MDEQ, upon request, copies of all
documents amd infurmation within its possession or control or (hal of its contractors or agents
relating 1o achivities al the Site or 10 the implementation of this Sertlement Agreement, including,
bul not imated 0, sampling, analyses, chain of custody records, mam fests, trucking logs, receipls,
reports, sample traffic routing, correspondence, or other documents or information related to the
Wurk, Respondent shall also make avalluble 1o EPA and the MDEQ, for purposes of
investigation, information gathenng, or teslimony, ils emplovees, agents, or representalives with
knowledge of relevant facts concerning the performance of the Work

30, Respondenl may assen business confidentiality claims covering part or all of the
documents or tiformaton submitted 10 EPA and the MUDEQ under this Setilemem Agreement 1o
the extent permitted by and in accordonce with Section |04ie}7) of UCERCLA, 42 U S50
§ 9004 eM ™, and 40 CF R. §2.203(b}. Documents ar informmation determined 1o be conlidential
By EPA will be atforded the proiection specified in 40 CF.R. Pan 2, Subpart B. [ no clam ol
confidentiality sccompames documents or information when they are submitted 1o EPA and the
MDEQ, or il EI'A has notified Respondent that the documents or informalion are not
confidential under the suandiards of Section 104(e)(7) of CERCLA or 40 C.F.R. Pant 2, Subpan B,
the public may be given access to such documents or information without further notice 10
Respondent.

31, Respondent may asserl that certain documents, records and other information are
priviieged under the attomey-client privilege or any other pnvilege recognized by federal law. IF
the Respondent asserts such a privilege in liew of providing documents, they shall provide EPA
und the MDEQ with the following: 1) the title of the document, record, or iIndormation; 2) the
date of the document. record. or information; 3) the name and title of the author of the document.
recard, or mformation; 4) the name and title of cach addressee and reciprent; 3) a descrniption of
the contents of the document, record, or information; and 6) the privilege asserted by
Respondent. However, no documents, reports or other information created or gencrated pursuan)
Lo the requirements of this Settlement Agreement shall be withheld on the grounds that they are
privileged.

12, Mo claim ol confidenuality shall be made with respect 1o any data, including, bui not
hinmted 1o, all sy, analytical, monitoning, hydropeologic, sciemitic. chemival, or
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angineermy deta, oc any other documents o informanon evidencing condinons ot or around the
Sile

XL RECORD RETENTION

33 Uptil ten {100 yeurs after Respondent's receipt of EPAs notificalion purstam 1o
Secnon XXIX (Notice of Completion of Work), Respondent shall preserve and fetain all non-
sentical copies of records and documents (including recoeds or documents in clectromse form)
now in its possession of coatrol oc which come into its possession or control that relate in any
mannet 10 the performance of the Work or the lability of any person under CERCLA with
respect 10 the Site, regardiess of asy corpotate retention policy to the contrary. Ustil ten (10}
years afier Respondent’s receipt of EPA’s notification purssant 1o Section XOXIX (Notice of
Completion of Work), Respondent shall ulso instruct their contraciors and agents 1o preserve all
documents, reconds, and infurmation of whaever kund, rature or déscription relating to
performunce of the Work.

M. Al the conclusion of this document retention period, Respomdent shall notiiy EPA
and the MDE() a1 least 90 dayx prior to the destruction of any such records or docoments, and.,
upon request by FI'A or the MDEQ, Respoadent shall deliver any such neconds or documents s
¥PA o the MDEQ, Respondent may assert that cenain documents, records and other
Information sre privileged under the sttomey-client privilege or eny olhies privilege recopnired by
federal law. i Respondent asserts such s privilege, they shall provide EI'A or the MDLQ with
the following: 1) the title of the document, record, or information; I) the date of thy document.
recond. of information; 3) the name and title of the author of the document, record, e
miormeton; 4 the name and title of each midressee and recipient; 57 a descraption of the subyec
of the document., record, or information, and 6) the privilege asserted by Respondem  Howewer,
oo chotusnents, repotts of other information crested of gencrated pursuant 10 the requirements of
this Semlement Agreement shall be withheld on the grounds that they are privileged.

35. Respondent hereby cenifies that to the best of its knawledge and beliel, aller
thotough inguiry. it has not aliered. mutitoted, discarded. destroyed or otherwaze disposed o sy
revords, docurments or other information (other than identical copiea) relating to itx potential
fimhility regardmy the Soe since notification of poteniial hiability by EPA or the MDEQ or the
filsng of s agsins it regarding the Sive and that it bas fully complicd with any and all EPA
resjizeats for information purswm? 1o Sections 104(c) and 122(c) of CERCLA. 42 U S.C.

0§ YiM{e) and Y02 2ie), and Section 3007 of RCRA, 42 USC. § 6927

XiL COMPLIANCE WITH OTHER LAWS

36. Responaert shall perform all actions requircd pursuant to this Setthememt Agrecment
in accordance with all applicahle State and federal lows and regulations except as provided in

Section 121{<) of CERCLA, 42 U/ S.C. § 6921(c), and 40 CF.R. £§ 100 400(¢) mrsd 3004 5()),
In secordenee with 40 CF.R § 30041 5()), all on-Site sctions required pursiuan to this
Sentberment Agreement ghall, to the extent pruclicable, as deiermined by EPA, considering the
exigencies of the situntion, atain applicable or relovant and aporopriste reguirements (*ARARs™)



under federal viviconmentel or Siate environmental or Gscility siing leas  Ruospondent shall
meorporiy AJUARs o the Work Plun as idestified by 1 PA afier consultanon with MDEL,

XiH. EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES

17, In the event of any action or ocowrence duning pericrmance of the Work other than
in gt of God us dofined in CERCLA. which causes or threatens a release of Waste Material from
the Site that constitules an emergency situstion or may present an immediate threat 1o public
health or wellire or the environment, Respondent skall immedimely ke all appropriate action.
Respondent shal| wke these schions in accordunce with all apphicable provisions of thiy
Settlement Agreement, imcluding, but not limited 1o, the Health and Safety Plan, in order to
prevent. shate o minimboe such release ot endangerment caused or threatened by the telease
Respondent shall also immediately notify the OSC or, in the event of his unavailability. the
Reglonal Duty Officer Hegion 8, Emergency Response Unit, at (303 1293-1 788 of the incident or
Sile conditions, 1o the event that Respondent fails (o take sppropriate response action as required
by this Pamgraph, and EPA tuikes such sction instead, Respondent shall resmburse EPA all costy
of the response actton nol inconsistent with the NCP pursuant 1o Section XV (Paymemt of
Response Cos),

I8 In addition, in the event of any release of 3 hamardous substance from the Sike,
Respondent shall immedistely notify the OSC at (303)293- 1 788 and the National Response
Center ol (800) 424-8802 ' Respondent shall submit a written repon to FPA and MDEQ within
seven (7) davs afler euch release, seiting forth the events that occurred and the mewsures Laken or
to be laken to miligate any release or endangerment canséd or threatened by the relemie and to
preveni the reoccarrence of such & release Thay reporting requirersent is in addition to, snd not
in lieu of, reporting under Section 103(c) of CERCLA, 42 U.S.C_ § 9603(c), and Section 304 of
the Emergency Planning and Community Right-To-EKnow Act of 1986, 41 U.S.C § 11004, &1

=y
XIV. AUTHORITY OF ON-SCENE COORDINATOR

39. The USC shall be responstble for oversecing Respondent s implementation of this
Setthenent Agroement. The OSC shall have the muthority vested in un OSC by the NCF,

including the suthority to halt, conduct, or direct any Work required by this Settlement
Agreemenl. ur o direct any other removal action underiaken ai the Sile

XV. PAYMENT OF RESPONSE COSTS
40, Pawemena for Future Respomse Cos
& Respondent shall pay 1'% all Future Response Costs not inconsistent with the
NCP. On a perodic basis, EPA will send Respondent a bill requiring payment that includes the

neandard Regionally-preparcd cost summary, which includes direct wod indirect costs incurred by
EPA and its comtractors. Respondent shall make all payments within 30 days of receipt of each

¥Z



bill requiring payment, excepl as otherwise provided in Paragraph 42 of this Settlement
Apreement.

b. Respondent shall make all payments required by this Paragraph by a cenified
or cashier’s chieck or checks made payable to "EPA Hazardous Substance Superfund ™
referencing the nume and address of the party making paymznt and EPA Sue/Spill ID number
08-5M. Respoadent shall send the check(s) to.

Fegular Mail:

U5, Environmental Protection Agency
Superfund Payments

Cincinnati Finance Cenler

PO Box 979076

St Louis, MO 631979000

Express Mail:

LS. Bank

Crovernmenl Lockbox 979076
US EPA Superfund Payments
1005 Canvention Plaza
SL-MO=C2-GL

St Loais, MO 63101

For wire tronsfer, payment must be sent directly 1o the Federal Reserve Bank i
Mew York City with the following information:

Federal Reserve Bank of New Yark
ADA: 021030004
Aecount Mumber: GBO10727

2. Al the time of payment, Respondent shall send notice that payment has been
made by émail 1o acotsreceivable.cinwdiflepa gov, and to-

Dana Anderson, NWD

FPA Cincinnatd Finanee Office
26 Mantin Luther King Drive
Uimcimnati, Ohio 45268

John Works

118, EPA, Region § {(ENF-RC)
1595 Wynkoop Street

Denver, OO BO202-1129
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d. The total amount 1o be paid by Respondent pursuanm w Paragraph 40(a) shall
be depostied by EPA in the Barker-Hughesville Special Accound within the EPA Hazardopus
Substance Superfund to be retained and used to conduct or finance response actions at or in
conpection with the Site, or 1o be translermed by EPA to the FPA Hazandous Substance
Supertund

41. In the event that the paymend for Future Response Cosls is nol made wilhin thirty
(30} days of Responden’s receipt of a bill, Respondent shall pay Interest on the unpaid balance
The Imerest va Future Response Costs shall begin to accrue on the date of the bill and shall
continue o acerue until the date of pavment. Payments of Interest made under this Paragraph
shal| be in addition to such other remedies or sanctions avalable to the United States by virtue of
Respondent's (ailure o make timely payments under this Section, including but not lmited 1o,
pavment of stipulated penalties pursuant to Sectian XVIT]

432, Respondent may contest payment of any Future Response Costs billed under
Paragraph 40 17t determines that EPA has made & mathematical error, or il it believes EP'A
weurred excess costs as a direct result of an EPA action thm wos inconsistens with the NCP.
Such objection shall be made in wnting within thurty (30) days of receipt of the bill and must be
senl to the O8C. Any such objection shall specifically idemify the contested Future Response
L'osts and the basis for objection. In the evént of an objection, Respondent shall within the 30-
day period pay all uncontested Future Response Cosis to EPA in the manner described in
Paragraph 40, Simultaneously, Respondent shall establish 2o interest-bearing csurow account in
a federally-insured bank and remit 1o that escrow account Tunds equivalent to the amount of the
contested Future Response Costs. Respondent shall send to the EPA O3C a copy of (he
vansmittal letter and check paving the uncomested Fowere Response Costs, and a copy of the
correspondence that establishes and funds the escrow account, including, but not hmited to,
information onlaining (he identity of the bank and bank account under which the escrow accoum
1% estuhlished as well as a bank staiement showing the inttial balance of the escrow accoum
Simullaneously with establishment of the escrow accouni, Respondent shall initiate the Disputs
Resolution procedwres in Section XV {Dispute Resolulion), If EPA prevails m the dispute,
within five {5) days of the resolution of the dispute, Respondent shall pay the sums doe (with
acerued imteres)) W EPA in the manngr descnbed 0 Paragraph 40, I Respondent prevails
concerung any aspect of the contesied costs, Respondent shall pay that portion of the costs (plus
asgociated accrued interest) for which they did not prevail 10 EPA in the manner desoribed in
Paragraph 40, Respondent shall be disbursed any balance of the escrow account, The dispute
resolution procedures set forth in 1his Paragraph in conjunction with the procedures sel forth in
Section XV (Dispute Resolution) shall be the exclusive mechanisms for resalving disputes
regarding Respondent”s obligation o reimburse EPA for i3 Fuure Response Costs.

XVIL DISPUTE RESOLUTION
43, [nless othirwise expressiy provided for in this Settlement Agreement, the dispute
resolution procedures of this Section shall be the exclusive mechanism for resolving disputes

arising under this Settlemen! Agreement. The Parties shall attempt to resolve any disagreements
conceming this Settlement Apreement expeditiously and imformally.
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4. 1T Respondent objects 10 any EPA actian taken pursmant (o this Seitlement
Spreement, including billings for Future Response Costs; of shall notly EPA in writing of its
ohjectionis) within ten (100) days of such action, unless the objection{s) has'have been resulved
informally. EIF'A and Respondent shall have rwenty (20) days from EFPA's receipt of
Respondent’s wrilten objection(s) to resalve the dispute through formal negotiations (the
“MNegotiation Pzriod™). The Neégotiation Period may be extended at the sole discretion of EPA

453. Any sgreement reached by the parties pursoant to this Scetion shall be 1n wriling and
shall, upon signature by both parues, be incorporated into and become an enforceable pan of this
setlement Agreement. |F the Parties are unable to reach an agreement within the Negotiation
Penod on disputes concerning penalties or cost recovery, the Assistant Regional Administrator
tor the Office of Enforcement will issue a wrinten decision on the dispute to Respondem. I the
Partiez are unable 1o reach an agreement within the Negotiation Period on any ofher dispute, the
Assistant Regional Administrator for the Office of Ecosysiems Protection and Roemediation will
issue 2 written decision on the dispute (o Respondent, FPA's deciston shall be incorpocated into
and become an enforceable part of this Semlement Agreement. Fespondeni's obligations under
this Settlement Agreement shall not be 1olled by submission of asy objection for dispute
resolution under this Section. Following resclution of the dispute, as provided by this Section,
Respondent shall fulfill the requirernent that was the subject of the dispule in accordance with the
agrecment reached or with EPA’s decision, whichever ocours,

XVIL. FORCE MAJEURE

46, Respondent agrees to perform all requirements of this Settlement Agreement within
the Tinse limits astablished under this Senlement Agreement, unless the performance i5 delayed
by u force majeure. For purposes of this Senlement Agreement, a force majeure is difined as any
event arising from causes beyond the control of Respondent, or of any eniity controllad by
Fespondent, including but not limited to their contraciors and subcontractors, which delays or
prevents periornance of any obligation under thes Settlement Agreemen despite Respondent’s
tiest efforts to (1011 the obligation. Force majeure dees not include financial inability 1o
compiete the Work or ingreased cost of performance.

47, W any event occurs or has occurred that may delay the perffoomance of any oblipalion
under this Serlement Agreement, whether or not caused by & lorce majeurs event, Respondent
shall notity EPA orally within three (3) days of when Respondent first knew that the event might
canse o delay, Within five (5) days thereafier, Respondent shall provide to EPA m writing an
cxplanation anc description of the reasons for the delay; the anucipated duration of the delay; all
ictions taken or to be taken lo prevent or minimize the delay; a schedule for implementation of
lny measures (¢ be taken to prevent or mitigate the delay or the effect of the delay; Respondent’s
rationale for atiributing such delay to a force majeure event Il they intend o asserl such a ¢laim,
and @ statement as 10 whether, in the opinion of Respondent, such evenl may cause of contribute
1o an endmngerment to public heaith, welfare or the environment. Failure to caomply with the
shove requiremeants shall preclude Respondent fromn asserting any ¢laim of force majeure for that
cvenl tor the period of time of such failure to comply and for any additional delay caused by such
failure.
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48. 11 EPA agrees that the delay or anticipated delay i1s attrbutable to a force majeare
even, the time [or performance of the obliganons vnder this Setilement Agreement that me
affected by the force majeure event will be extended by EPA for such time as is necessary 10
complete those obligations.  An extension of the Lme for performance of the obligations affected
by the force majeure evenl shall nol, of iiself, exiend the time for performance of any other
obligation. 1T EPA does not agree that the delay or anticipated delay has been or will be caused
by & foree majeure event, EPA will potify Respondent in witng of its decision. 11 EPA agrees
that the delay 1 attributabie 16 oa foree majeurt event, EPA wall notily Respondent 1n writing of
the length of the extension, if any, for performance of the oblizations attected by the force
majeure evenl

XVIL STIPULATED PENALTIES

44, Respondent shall be liable to EPA for stipelated penalttes in the amounts sel [orth in
Paragraphs 30 und 51 for faitlure to comply with the requirements of this Settlement Agreement
specified below, unless excused under Section X VI (Force Majeure), “Complisnce™ by
Respondent shell nclude completion of the activities under this Settlement Agreement or any
work plan or other plan approved under this Settiement Agreement identified below in
aconrdance with all applicable requircments of faw, this Sctflement Agreement, the SOW, und
any plans or othet documents approved by EPA pursuant 1o this Seftlement Agreement and
within the specified time schedules established by and approved under this Sertlement
Agreement

30, Sthipulated Penalty Amounis - Work,

m The following stipulated penalties shall acorue per violation per day lor any
noacompliance iWentified jn Paragraph 50(b):

Penalty Per Violation Per Dav Period of Nopcompliance
300 15t through T4th day
L1500 I 5th through 30th day
S10,00¢ 315t day and beyvond

b. Compliance Milestones

Submission of Drafl and Final EEFCA

Diradt and Vina] Work Plan

Drafi and 'maf Sampling and Analysis Plan
Draft and Final Quality Assurance Project Plan
Uiradl and FFinul Project Health and Safety Plan
Payment of Future Respanse Costs

51 Stipnlitesd Pepalty Amounits - Reports. The [ollpwing stipulated penalties shall

secrue per violution per day for failure 10 submit tmely or adeguate reports or other wrinen
documents pursuani 1o Paragraphs 24 and 25;

16



Penalty Per Violation Per Day ~ Period of Nopcompliance

$250) st through 14th day
$500 I 5th through 30th day
52000 11st day and beyond

51, All penalties shaf| begin to accrue on the day after the complete performance is due
or the day 2 violalion occurs, and shall continue lo sccrue through the final day of the comection
ol the noncompliance or completion of the sctivity. However. stipulsted penaltics shall not
necroe: | ) wilh respeet 1o 8 deficient submssion under Section VI (Work 10 be Performed).
during the periocd, il sy, begmning on the 315t day afier EPA’s receipt of such sebission unti
the dute that EP A notities Respondent of any deliciency; and ) wath respect to o decision by the
EPA Management Officinl by the Assistant Regional Administrator ievel or higher under
Paragraph 45 of Seetion XV (Dispute Resalution), during (he period, if any, beginning on Lhe
2}t day after the Negotision Penod beging until the date that the Assistant Regional
Administrator 18sues 2 final decision regarding such dispute. Nothing in this Segtlcment
Agrecment shill prevent the simultuncous scorual of separate penaliics for separste viotilons of
this Senlemen Agrecment,

33 Folowmg EPA’s determination that Respondent has faiked to compls with 2
requirement of this Senlement Agreement, |'PA may give Respondent written notification of the
fallure and desceibe the noncompliance  EPA may send Respondent a wintten demand for
paytment of the penaliics. However, penallics shall accrue as provided in the preceding
Parngraph regandiess of whether EPA has notified Respondent of 3 violation

54 Al penaliies accruing under this Section shall be due and payable 10 EFPA within
thirty {30) duys of Respondem’s reccipt from EPA of a demand for payment of the penaltics
unless Respombent invokes the dispute resolution procedures under Section X'V1 ( Dispute
Resolution). All payments 1 EPA ender this Section shall be made in agcordance with the
payment instructions set forth in Paragraph 40 above.

55. The payment of penalties shall inot alter in any way Respondent’s obligation to
compiets performance of the Work required ander this Settlement Agrovmen

56, Peraltics shall continue 10 accrue duning any dispute resolution period, bul recd nol
b i until | © daays alfier the dispute is resoived by agreement or by receipt of EPA's decision,

37, W Responudent fails lo pay stipulated penalties when due, EPA may instituie
proceedings to collect the penalties, ns well us Interest. Respondent shall puy Interest on the
unpaid balance, which shall begin 10 accrue on the date of demand mads pursuun 10 Marngraph
54. Nothing in this Settlement Agreement shall be construed as prohibiting, allcring. or in any
way limiting the ability of EPA 10 seck any other remedies or sanctions avanlable by vinue of
Respondent’ s violation of this Settlement Agreemient or of the stanutes and repgulations upon
which it is based including, but not limiled to, penaliies pursuant to Sections 106(Db) and 122(1)
of CERCLA, 42 LL.5.C. §§ 9606(b) and 9622{1), and punitsve datmages pursuant to Sectin
107k 1) of CERCIA, 42 US.C. § 9607(c)(]). Provided, however, thul EPA shull ot seek civ ]
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penaliies pursvant fo Section 106(b) or 122{) of CERCLA or punitive damages pursuanf 1o
Section | 07(c) 3) of CERCLA for any vialation for whach a stipulased penalty is provided in this
Section, excep: in the cane of 8 willful viclation of this Seitlement Agreement. Notwithstanding
anty other provision of this Section, EFA may, in its unreviewable discretion, walve any portion
of stipulated peraities that have secrued pursuant 1o this Settiement Agreement.

XIX. COVENANT NOT TO SUE BY EPA

58. In contaderation of the actions that will be performed and the payments that will be
meide by Respondent under the terms of this Senlement Agreement, and except i otherwise
specifically provided m this Settlement Agreement. EPA covenants sot 1o sué or 1o take
sdministrative aclion agains Respondent pursuani wo Sections 106 and 107(a) of CERCLA,

42 LLS.C. §5 9606 snd 9607(a), for the Work and Future Response Costa.  This covenant not to
sue shall ke cffect upon the Effective Dute and i conditioned spon the complete and
satisfactory performance by Respondent of all obligations under this Settlement Agroement,
mctuding. bt pot fimited 10, payment of Future Response Costs purcuant 10 Section XV, This
covenant nol b suc exiends only W Respondent snd doez not extend 1o any other person

XX. RESERVATIONS OF RIGHTS BY EPA

39 Exoopt s specifically provided in this Setibement Agreement, nothing in this
Setthement Apreement shail limit the power and authority of EPA or 1he United States to take.
direct. or order all sctions necossary to protect public health, welfare, or the environment or o
prevenl, ahale, of nummize an actual or threastened relcase of harardous subsiances, potlwams or
contaminams, o hamrdous or sold wasie on, i, or lrom the Sie. Further, nothing i this
Scrtlement Agreement shall prevent FPA from seeking legal or equitable relief 1o enforee the
terms of this Scrtlement Agreement, from taking other legal or sguitable action ey il deems
appropriate anel neccssary, o from reguiring Respondent in the future 1o perform additional
activithes pursuant 1o CERCLA or any other applicable law,

60. The covenant not 1o sue set forth in Section XIX above does not perumn 1o any
muatiers other than those expresaly identified therewn, EIMA reserves, and ihis Settlement
Agreement is without prejudics to, all rights aguinst Respondent with respect to all oftver matiers
anchuding. but rot limited to:

a ¢laims based on a failure by Respondent 10 meel o royuirement of this
Scttlement Agreemient;

b. Gability for costs nou included witlun e delinition Future Response € osty
¢ linbility for performance of response action nther than thw Work
il crimina lability,



e. lability for damages for injury 1o, destruction of, o luss of natural resouroes,
and for the cosls of mny naturs| resource damage assessments,

I Hahility arising from the past, present, or future disposal. release or threst of
release of Waate Muterials outside of the Site. and

i labllity for éosts incurred or 10 be incurred by the Agency for Toxic
Substances and Disense Regiatry related 10 the Shie

XXI. COVENANT NOT TO SUE BY RESPONDENT

Al Respondent covenants nol 1o sue and agmess nol 10 assen any claims of causes of
action againat the United Swstes, or its contraciors or employees, with respect 10 the Work, Future
Respanse Coste. or this Settlement Agreement, including, but not limied -

. oy dueect o indirect claim for reimbursemeit from the Huavardous Substance
Superfund etablished by 26 L1.8.C. § 9507, based on Scohions 108X 23, 107, 110, 1120w 115
of CERCLA, 42 11,50 55 9606(b)(2), 9607, 9611, 9612, ar 9613, or any other provision of luw,

b. any claum ansing oul o response actions a1 or n cannection with the Wk
Fuhsre Responie Cogts, of this Scttlememt Agreement, including any claim under the United
States Constitution, the Staie Coastitution, the Tucker Act, 28 ULS.C § 1491, the Equal Access
o Justice Act. 18 LLS.C. § 2412, s amended. or al common law; or

e amy clum agains the United States pursuamt 1o Scetions 107 and 117 of
CERCLA, 42 LLS.C 58 9607 and 9611, relating 10 the Work or Futwre Response Costs.

These covenants not 1o sue shall not apply in the event the United Staes brings a cause of
action or ssues an order pursuant 10 the reservalions set forth in Paragraphs 60 (b), (¢). and (&) -
(gh. bt ondy to the sxtent that Respondent’s ¢laims anse from the same responise action, response
conts, ar dasmuapes that the Unived Stuines 13 secking pursuant o the upplicable reservation.

62 Nothing in thes Agreement shall be deemed 1o constilute approval or presuthorizition
uf a zlaim within the meaning of Section | || of CERCLA, 42 US.C §9611, ordD C.F.R

4 100 700(d),
XXIL RESERVATION OF RIGHTS BY RESPONDENT

63. Respondent reserves and nothing i this Settlement Agreement shall create any
prejudics to:

a. ull rights of Respondent, including any defenses or claims against the United
States, with reenact 1o any response action or response costs other then the Work, Futuns
Response Coste, sncd all matters addressed in this Settlement Agreement (as defined in pusagraph
tr7a below); and.
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b all rights of Respoadent, including any defenses or claims against the United
States, related 'o any claim for natural resource damages.

XXM OTHER CLAIMS

64, By issuance of this Settlernent Agreement. the Umted Siates and EPA assume no
hability for inpurics or damages to persons or property resuliing from any acts or omissions of
Respondent. The United States or EPA shall not be deemed a panty to any contract entered into
hy Respondent or their directors, officers, employees, apents, successors, representatives, nssigns,
contractors, of consultants in carrying ou! actions pursuan| fo this Settlement Agreement

63. Except as expressly provided in Section XIX (Covenant Nol to Sue by EPA), nothing
In ths Settlement Agreament constitutes a salisfaction of or releuse from any cliuim or cause of
actien agnmst Respondent or any person ool @ party 10 this Seitlement Agreement, Tor any
ltability such parson may hive under CERCLA, other statuies, or common law, including but not
limited o wny claims of the United States for costs, damages and interest under Sections |06 and
107 of CERCLA, 42 1" 8.C. $§ 9606 and 9607

6. MNu svtion or decisipn by EPA pursuant 1o this Settlement Agreement shall give rise
o any right W udicial review, except as sel forth in Section 113(h) ol CERCLA, 42 L.5.CC.
39613(h)

AXIV. CONTRIBUTEHON

67 1. The Parties agree that this Senlemenl Agreement constitules an adminisirative
seftlement for purposes of Section | T3(N(2) of CERCLA, 42 LL.S.C. § 9613{M2). and that
Respondent is entitled, as of the Effective Date, 1o protection from contribution actions or clalms
us provided by Scctions 113(0(2)and 122(h}4) of CERCLA, 42 U.8.C. §§ 9613(f(2) and
S220h04). for “matters addressed” in this Settlement Agreement. The “matters addressed” in
this Settlement Agreement are the Work and Future Response Costs.

v The Parirey merec that tus Settlemenl Agreement constitutes an admingstrative
settlemenit for purposes of Section | 1I3{0(30B) of CHRCLA, 42 UL.S.C. § 9813 (R{318), pursuant
lo which Respondenl hag, as of the Gffective Dalte, resolved its liability to the United States for
the Work and Future Response Cosls

<. Nothing 1 this Settlement Agreement precludes the United States or
Respondent from asserting mny elnims, causes of action, or demands for indemnification,
contribution, of cost recovery against any persons nol parties to this Seitlement Agreement.
“othing in this Seitlement Agreement diminishes the nght of the U'nited States, pursuant
section |12 and (3) of CERCLA, 42 1) 5.C. $9613(N2}(3), to pursue any such persons 1o
obtain additional response costs or responss action and 1o enter into settlements that give rige to
contribulion prolection pursuant 1o Section 15{N{2}
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XXV, INDEMNIFICATION

68 Respondent shall mdemnify, save and hold harmbess the United States, its officials.
agents, contractors, subcontractors, cmployees and representatives from any and all clams or
catses of action arsing from, or on account o, negligent or other wrongful acts or omissions of
Respoodent, it officers, directors, employees, agen's, contractors, or subcontractors, in carmying
out gelions pursuunt to thiz Settlement Agreement. In addition, Respondent agrees to pay the
United States all couts incurred by (he United States, inchuding but not fimited 1o aftomeys feey
und other expenses of litigation and scttiement, ansing from or on account of claims mide
agninst the mted Srates bused on negligem or ofher wrongful acts or omissions of Respondernt.
its officers, diroctom, employees, agents, contractors, subcontractors and any persons acting on
their behalf or undder thelr control, in carrying out sctivities pursuant 1o this Settlcment
Agreement. The |nited States shall not be held out as 2 party 1o any contract ensered inlo by or
on behall of Resporident in carrying out activities pursuant to this Scttlement Agroement.
Neither Respondent nor any such contractor shall be consmidersd an agent of the United Siaies

69, The United States shall give Respondent notice of any clamm for which the nted
Stutvs plans o seck indemnification pursuant 1o s Secuon and shall consult with Respondent
priog o sttling such claim.

T Respondent waives all claims against the United States for dumuges or
reimbursement or lor set-off of any payments made or 0 be made to the United States, arizing
from or an aceuunt of any contract, agrecment, of arangement between Respondent and any
peroa for performance of Work on or relating to the Site, including, but not limited to, clnimi on
account of conmtruciion delays. In addition, Respondent shall indemmnify and hold harmiess the
Umited States voth respect 10 any =nd =il claums for damages or reemburserment ansing from or on
sccount of any comact, agreement, or arangement berween Respondent and any porson for
petformance of Work on or relating to the Site, including, bt not limited 1o, claims on account
ol construction debne

XXVL INSURANCE

71. At least five (5) davs prior o commencing apy on-Site work under this Sertlemeni
Agrecment, Respondem shall secure, and shall mainain for the duration of this Settfement
Agreement, comprehensive general linbility insurance and asiomobile insuranes with limits of
one (1) million dollars, combined single mit, naming EPA &s an additional insured. Lipon
uritten roquest by FP A, Respandent shall provide EPA with certificates of such insurance and »
copy of each inaurunce policy. In addition, for the durstion of the Settlernent Agreement,
Respondent shell sanisfy, or shall ensure that s comiractors or subcontractors satisfy, all
applicable lsws und regulanons regarding the provision of worker”s compensation insurance for
all persons performing the Work on behalf of Respondent in furtherance of this Settlement
Agreement. [T Rsspondent demonstrates by evidence sitisfactory to EPA that any contractor or
sphooniracior mamiams insurance cquivalent 1o that described above, or insurance covering
some or all of the same risks but In an equal or lesser amount, then Respondeni nevds to provide
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anly thut portion of the insurance deseribed abuve which is not mantained by such contractor ar
subcettuctor,

XXVIL. FINANCIAL ASSURANCE

T2 Withan thiry (30) diys of the Fifecnive Date. Respondent shall csiablish and
maentain finoocial securdty lor the bencfil of EPA in the smount of 1 ver Hundred Thousand
Diallaes ($400,000% In one of more of the lallowing forms, in order 1o secore the full and fimsl
completion of Work by Responden)

. o surety bond unconditionally guaranteeing payment and/or performance of the
Work;

b one or more imevocable letters of credin, payable 1o or &t the direchion of EPA,
vued by financial institution{s) accepiable m all respects 1o EPA;

€. o trust fund administered by 8 trustee scoceptable in all respects o EPA,

d apolicy of insurance issued by an insurance carrier aceeptable in all respects 10
EPA, which eniunes the payment and/or performance of the Work;

¢ B wrilien guaramee 1o pay for or perform the Work provided by onc or more
parent comnpemies of Hespondent, or by one or more anrelated companies that have & substantial
husiness relstioaxhip with Respondent; incloding a demonuiration thal any such puarantor
conmvpeny satisties the financial test requirements of 40 CF.R. Fan 264, 143(1); and/or,

{ s demotsiration of sufficient finuncial resources 10 pay for the Work made by
the Respondent, which shall consist of & demonstrabion that Respondent satisfies the
requirements of 40 CF.R. Par 264 143(N

73, Any and all financial asswrance mstruments provided pursuant 1o this Section shal| be
il (arms andd Suhstance satisfactory 1o EPA, determined in EPA's sole discretion. In the event thiat
EPA determines & any time that the financiul sssurances provided pursuant to this Section
{including, without limitation, the insitumeni(s) evidencing such stsurances) are inadequate,
Respondent shall, within thirty (30) days of receipt of notice of EPA’s determination, obtain and
presen o EPA for approval one of the other forms of financial assurance listed in Paragraph 72,
ahove. In additon, if at any time FPA notifies Respondent that the anticipated cost of
completing the Work has increased, then, within thiny (30) days of such netification, Respondent
slrall obtain and present 1o EPPA for approval & revised form of financial assurance {(otherwise
neceptable wker this Section) that reflects such cost increase.  Respondent’s inability 1o
demonstrate finmcial sbility 1w complete the Work shall in no way excuse performance of any
activities roquirsd under this Settlement Agreement.

74, Il Respondent secks 10 ensure compiehon of the Work through a guarnmiee pursuam
tn Subparagraph 72(v ) or THT) of this Sentlement Agreement, Respondeni shall (i) demonstrate to
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FPA"s sitisfaction (hat the guaranior ssiisfics the requirements of 40 C_F.R. Part 264, 143( 1), s
{ii) resubmit swom statemen:s conveying the information requured by 40 C.F.R. Pant 264.143(f)
annually, an 1ke anmversary of the Effective Daie or such other date as agyead by EPA, to EPA

75. If, after the Effective Dale, Respondent can show that the estimated cost 1o complete
the remaiming Work has dimimshed below the amount set forth in Paragraph 72 of this Section,
Respondent may, on any smniversary date of the Effective Date, or ai any other time agroed 1o by
the Parties, redice the amount of the financiai secunty provided under this Section 1o the
estumated cost of the remaiming Work 10 be performed.  Respondent shall submit s proposal for
such reduction to EPA, in accordance with the requremenis of this Section, snd may reduce the
mnount of the scurity afier receiving written spprovsl from EPA. In the event of a dispute,
Respoadent nury sock dispute resolution pursuant to Section XV iDispuze Resolution).
Respondent may reduce the smount of scourity in sccordence with EPA s wriiten decision
sl vinyg the dispute

T6. Respoadent may chumge the form of financial assurance provided under this Sectron
¥ any e, upon notice 1o and prior wrinien approval by EPA, prownded that EPA descrmines
that the mew form of isarance meets the regurenents of this Section. In the event of a duspuis,
Bespondent may charge the form of the Snancial assorance only m accordance with the wrinen

XXVIL MODIFICATIONS

77, The OSC may make modificatons 10 any plan or schedule or Sumemem of Work in
witnng of by ol dayection provided that the Respondent’s Priyect Coordmator concurs with the
mcdification. Any aral modification will be memonalized in wnting by EP'A prompily, but shall
have as its effestive dase the date of the OSC’s oral direction. Any other requirements of this
Settlement Agreement may be modified in writing by mutual sgreement of the partics.
Respondent will provide a copy of any EPA approved modificutions to MDEQ.

78. Il Eerpomdent secks permisston 1o deviale from any approved work plan or schedute
or Statement of Work, Respondent’s Project Coordinator shall submit a written request 1o EFA
for approval, with a copy to MDE(, outlining the proposed modification and its basis.
Hesporclent muy not procesd with the requesied deviation until receiving aral or written approval
from the OSC pursuant to Paragraph 77.

79. No inlormal advice, guidance, suggestion, or comment by the OSC or other EPA
represeniatives regarcing repons, plans, specifications, schedules, or any other wriling subomited
oy Respondent shall relieve Respondent of its obligation 1o obiain any formal approval required
oy this Setllement Agreement, or 1o comply with all requirements of this Settlement Agreement,
unless it is forneally modified.
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XXIX. NOTICE OF COMPLETION OF WORK

79. When EPA determines, after EPA’s review of the Final Repon, that all Work has
been fully performead in accordance with this Senlement Agrezment, with the exceplion of any
<ontinuing obligations required by this Sefilement Agreement, incleding payment of Future
Retponse Costs and record retestion, EPA will provide written notice 10 Respondent I EPA
determines tha! sny such Work has oot been completed in accordance with this Seitlement
Agreement, ET'A will notify Respondent, provide a list of the deficiencics. and require that
Respoadent madify the Work Plan il appropnate 10 order 1o correct such deficiencies
Respondent shall implement the modified and approved Work Pian and shall submit a modificd
Final Report in sccordance with the EPA notice. Failure by Respondent (o rmplement the
appeoved modified Work Plan shall be a violation of this Settlement Agresmen)

XXX, INTEGRATION/APPENDICES
80. Th= Settlement Agrecment and its appendiocs constiiute the final. compieie and
exclusive agreoment and understanchng among the Parmies with nespect 10 the scnlemen
embodied in this Settiement Agroement.  The parties acknowledge than there arc no
representations, agreements or understandings relating to the sedlement ather than those
expressly contianed in this Settlernems Agreement.  The following Appendices A and B are
aitached 10 and incorporated into this Setilement Agreement: the Site Map; and, the SOW
XXXI EFFECTIVE DATE

81 Ths Setilement Agreememt shall be effective when 1 15 sipned by the Regional
Admmstrator or hisher delogate.

The undersigned representative of Respondent cenifies that he/she s fully autharized 10
enter into the terme und conditions ol this Settlement Agreement and 1o bind Uhe Respondent 1o
this document

Agreed this_ \ O b dayof " Twaly 2008

FHE DOE RUN RESOURCES CORPORATION

“3-: \ﬁﬂ;_%rnm Date: - !_ﬂ EL Eg

e VICE PAESIDENT LAW
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Jobys 2008

1% 5 ORDERE 1 and Agrewd this 2 | ".1- day of

LIS ENVIRONMENTAL PROTECTION AGENCY
REGION 8

i M.II — _-.i;____“'—h-.
A F=a —
o b A A
David Ostrander
Director, Preparedness, Assessment and
Lmergency Response Program
Office ol Ecogvatems Protection
and Kemediation

7 ” '
By: . yuér.rﬂ '} _{gaff-i:i'-*l-—-
Sharon Kercher
Director, Teclmical Enforcement Program
Mfice of Enfircement, Complisnce
and Envaronmental Justice

Matthew Colin
Supervisury Atorney, Legal Bnforcement Program
WiTice of Enforcement, Complimece

and Environmental Justice
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