























Count 1
Failure to Maintain Requisite Financial Assurance for Fiscal Year 2008

55. Complainant realleges each allegation contained in paragraphs “1” through “54”,
inclusive, as if fully set forth herein

56.  B&D’s 2008 submittal stated a post-closure estimate of $1,551,000 for Respondent’s
Brockport facility.

57. B&D’s 2008 submittal stated that its tangible net worth is positive $128,693,798.

58. B&D used some of B&D Parent’s financial statements to derive the numbers set forth in
its 2008 submittal.

59. B&D Parent’s Form 10-K, filed with the SEC, for the fiscal year ending December 31,
2007 provided the following line items:

(a) Total Assets - $5,410,900,000;

(b) Liabilities - (which includes all of the following):
1. Total Current Liabilities — $1,880,800,000
2. Long —Term Debt — $1,179,100,000
3. Postretirement benefits — $311,300,000
4. Other Long-Term Liabilities — $581,000,000;
Sum of Total Liabilities is $3,952,200,000

(c) Goodwill - § 1,212,900,000; and
(d) Net Intangibles - $275,600,000.

¢ Pursuant to 6 NYCRR § 373-2.8(b) Tangible net worth is calculated by subtracting
Liabilities, Goodwill and Net Intangibles from Total Assets.

61. Using the line items from paragraph 59 and plugging them into the formula in paragraph
60 [$5,410,900,000 (Total Assets) minus $3,952,200,000 (Total Liabilities) minus
$1,212,900,000 (Goodwill) minus $275,600,000 ( Net Intangibles)], the Respondent’s Tangible
Net Worth is negative $29,800,000.

62. For the fiscal year ending December 31, 2008, B&D Parent and/or Respondent did not
have tangible net worth at least six times the sum of the current post-closure cost estimates and
current plugging and abandonment cost estimates as required by 6 NYCRR § 373-

2.8(H)(5)(2)&(b).

63.  Respondent and/or B&D Parent failed to have tangible net worth of at least $10 million
as required by 6 NYCRR § 373-2.8(f)(5)(a)&(b).

64. In its 2008 submittal submitted pursuant to 6 NYCRR § 373-2.8(f)(5), Respondent did
not use financial data from B&D Parent’s independently audited year-end financial statements in
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This Compliance Order shall take effect thirty (30) days after service of this Order, unless
by that date Respondent has requested a hearing pursuant to 40 C.F.R. § 22.15. See 42 U.S.C. §
6928(b) and 40 C.F.R. §§ 22.37(b) and 22.7(c).

Compliance with the provisions of this Compliance Order does not waive, extinguish or
otherwise affect Respondent’s obligation to comply with all other applicable RCRA statuto  or
regulatory (federal and/or state) provisions, nor does such compliance release Respondent from
liability for any violations at the Facility. In addition, nothing herein waives, prejudices or
otherwise affects EPA’s right to enforce any applicable provision of law, and to seek and obtain
any appropriate penalty or remedy under any such law.

IV. NOTICE OF LIABILITY FOR ADDITIONAL CIVIL PENALTIES

Pursuant to the terms of Section 3008(¢) of RCRA and the Debt Collection Improvement
Act of 1996, a violator failing to take corrective action within the time specified in a com; an
order once it has taken effect is liable for a civil penalty of up to $37,500 per day for each
violation occurring after January 12, 2009. (This penalty amount may be increased in the future
to take into account inflation.)

V. PROCEDURES GOVERNING THIS ADMINISTRATIVE LITIGATION

The rules of procedure governing this civil administrative litigation have been set forth i
64 Fed. Reg. 40138 (July 23, 1999), entitled, “CONSOLIDATED RULES OF PRACTICE
GOVERNING THE ADMINISTRATIVE ASSESSMENTS OF CIVIL PENALTIES,
ISSUANCE OF COMPLIANCE OR CORRECTIVE ACTION COMPLIANCE ORDERS, A} )
THE "™V OCATION, TERMINATION OR SUSPENSION OF PERMITS, and which are
codified at 40 C.F.R. Part 22. A copy of these rules accompanies this “Complaint, Compliance
Order and Notice of Opportunity for Hearing.

A. Answering The Complaint

Where Respondent intends to contest any material fact upon which the Complaint is
based, to contend that the proposed penalty and/or the Compliance Order is inappropriate or to
contend that Respondent is entitled to judgment as a matter of law, Respondent must file with the
Region: Hearing Clerk of EPA, Region 2, both an original and one copy of a written answer to
the Complai , and such Answer must be filed within thirty (30) days after service of the
Complaint. 40 C.F.R. §§ 22.15(a) and 22.7(c). The address of the Regional Hearing Clerk of
EPA, Region 2, is:

Regional Hearing Clerk
U.S. Environmental Protection Agency, Region 2
290 Broadway, 16th floor
New York, New York 10007-1866

Respondent shall also then serve one copy of the Answer to the Complaint upon
Complainant and any other party to the action. 40 C.F.R. § 22.15(a).
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ATTACHMENT II

NARRATIVE EXPLANATION TO SUPPORT COMPLAINT AMOUM
Penalty Computation Worksheet (2009)

Respondent: The Black & Decker Corporation

Facility Address: 200 State St
Brockport, New York 14218

Requirement Violated:

Count 2: 6 NYCRR § 373-2.8: Failure to maintain the requisite financial assurance for post-
closure care for the fiscal year ending December 31, 20009.

PENALTY AMOUNT FOR COMPLAINT:

1. Gravity based penalty from matrix $32,500
(a) Potential for harm. MAJOR
(b) Extent of Deviation. MAJOR
2. S¢ ct an amount from the appropriate multi-day matrix cell. N/A

3. Multi; - line 2 by number of days of violation N/A at this time
4. Add line 1 and line 3 $32,500
5. Percent increase/decrease for good faith. N/A

6. Percent increase for willfulness/negligence. N/A

7. Percent increase for history of noncompliance. N/A

8. Total lines 5 through 7. N/A

9. Multiply line 4 by line 8. N/A

10. Calculate economic benefit. $20,483

11. Add lines 4 and 10 for penalty amount inserted
into the complaint. $52.983


















ATTACHMENT IV

NARRATIVE EXPLANATTAN TN SUPPORT COMPLAIN™ A MATINT

Penalty Computation Worksheet (2011)

espondent: The Black & Decker Corporation

Facility Address: 200 State St
Brockport, New York 14218

Ranmivamant Violated:

Count 4: 6 NYCRR § 373-2.8: Failure to maintain the requisite financial assurance for ost-

closure care for the fiscal year ending December 31, 2011.

PENALTY AMOUNT FOR COMPLAINT:

1. Gravity based penalty from matrix
(a) Potential for harm.
) Extent of Deviation.

2. S¢ :ct an amount from the appropriate multi-day matrix cell.

W

. Multiply line 2 by number of days of violation
4. Add line 1 and line 3

5. Percent increase/decrease for good faith.

6. 20 Percent increase for willfulness/negligence.
7. Percent increase for history of noncompliance.
8. »otal lines 5 through 7.

9. Multiply line 4 by line 8.

10. Calculate economic benefit.

11. Add lines 4, 9 and 10 for penalty amount inserted
into the complaint.

X

$37,500
MAJOR
MAJOR
N/A
N/A at this time
$37,500
N/A
20%
N/A
20%
$7,500

$8,995





















