UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
‘ Region VII ‘
961 North 5 Street -
Kansas City, Kansas 66101

In the matter of: %
Lowell Vos ;
&bja Lowell Vos Feedlot | %
Woodbury County, lowa - }
Respondent. ;

‘ )

DOCKET NO. CWA-07-2007-0078

MOTION FOR DISCOVERY OR
IN THE ALTERNATIVE MOTION
IN LIMINE R

Pursuant to 40 CF.R. §822.16(a) and 22.19(e), Comp}ainant, u.s. Environmentai_

Protection Agency, Region 7 (*Complainant” or “EPA”), moves for an order compelling Lowell

Vos (“Respondent”) to produce documents related to Respondent’s ébility to péy the proposed

penalty. In the alter.native, Complainant moves to bar Respondent from presenting ability to pay

issues at hearing.

Procedural and Factual Background

On August 14, 2007, EPA filed an administrative Complaint against Respondent for |

alleged violaticns of Sections 301, 311, and 402 of the Clean Water Act, 33 U.S.C. 8§§1311,

1318, and 1342, speciﬁcaﬂjr, for the dischafges of feedlot relaﬁed poﬂutanté to waters of the

‘United States without an NPDES permit.



On February 7, 2008, the Presiding Officer ordered the parties to file th¢ir- prehearing
exchanges no Iater. than April 7, 2008 Significantly, the order stated “if Respondent ihteﬁds to
take the positiori that it is unable to pa$r the proposed penaity, or that payment will bave an
adverse effect on Respondent’s ability to continue business, Respoﬁdent shall furnish supporting
documentation such as financial statements or tax returns.” In its initial preﬁearing éxchange,
Respondent stated that it did not yet know the proposed peﬁaity at that time and, in substance,
reserved the right fo raise this claim. As required by the February 7, 2008, érdcr, Céinpiainzint
- included a detailed description of the proposed penaity‘and h_ﬁw it was deferrriined in its initial
prehearing exchange. To da‘te,-ReSpondent haé net indicated whether it intends to raise an
a‘oility to pay claim and has not provzded any documentatlon to support an ability to pay claim.
As a result Respondent is in violation of the Presiding Officer’s prehearmg order.

Complainant requests that the Presiding Officer issue an order compeihng Resiaondent to
providé documentatioﬁ to support an ability to pay claim by a timeiy'date certain or waive the
claim. | | |

Argument
I.l MOTION ﬁ‘@R DISCOVERY.
Under 40 C.F. R § 22 19 (e) the Pres1dmg Officer may issue a dzscovery order if he or
she finds that the foliomng three elements are met: (1) the discovery will not unreasonably deiay

proceedings; (2) the information is not otherwise Obtainable; and, (3) the information has -

significant probative value. See In re Doug Bioséom, Docket No. CWA-10-2002-0131 (ALJ

Biro November 28, 2003} (motion for discovery and motion in limine re ability to pay granted); |

In re City of New Bedford, Massachusetts, Docket No. CWA-01-2002-0059, 2003 EPA ALT
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LEXIS 47 at *3-4, 6 (ALJ Moran, Order on Complainant’s Motion for Oz;der Compelling
‘Production of Inability to Pay Documents, July 2, 2003) (ordefing Respondc;nt to provide
financial information to EPA and noting “where [ability to pay] has beéome an issue, EPA must
be given access to the respoﬁden‘s’s financial records before_ the start of hearing”) (emphasié in
original). EPA s discovery request in this case meets all three elements. |
~ The issuance of a discovery order at this juncture in the case would not delay the

proceedings; rather, it would avoid deiéys later in the proceeding. Furthermore, this i_nformation.
is not otherwise obtainable as it is exclusively within thé c;ontrol of the Respondent. - Finally,
“such information is, by definition, probative of Respondent’s abiiity‘ to pay the proposed penalty

according td the standards by which EPA evaluates such a claim. As the Environmental Appeals

Bo_ard held in In re New Waterbury, Ltd., 3 E.A.D‘. 529, 542 (EAB 1994), “in any case w_here' ‘
ébiiiﬁy_ to pay is put in issue, the Region rhust 56: given acés;:ss to the respondent’s financial
records befofé the start of such hearing. .'The rules governing penalty assessment préceedings
require a respondent to indicate whether it intends to make an issue of its abilify to pay, and, if
50, to subinit evidence to support its claim as part of the pre-hearing exchange.”

The specific information requested in Attachment A will allow for a proper assessment of
Respondent’s financial pé)sition and its ability to pay the penaity. The Respondent has failed to
ind_icate if he intends on raising an ability to pay claim as required by the preheari'ng order. _‘
C;)mpiainant wﬂl be put at a distinct disadvantage if -Respondent is allowed to take the stand at
hearing and proffer testimony regarding current finances without providing éupporting

documentation prior to hearing. Complainant cannot meaningfully rebut testimony at heéring'
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regarding Respondent’s personal finances if it has not had the opportunity,.prior to hearing, to
' r.eview supporting ﬁnancliai documenta.tion..
I.  MOTION IN LIMINE.

If the Respondent fails to provide the requested do;umentation within a reasonable period
of time, EPA requests that the Presiding Officer, in limine, exclude such defense and
Idocumentation from the record pursuanf 1040 C.F.R. § 22.19(g). As the EAB_ further noted, “. .
. where a respondent . . . fails fo produce any evidence to support an inabiiitjr to pay claim after
being apprised of that obligation during the pre-hearing process, the Region may properi& argue
and the Presiding Officer may. conclude that any objection to the penalty based upon ability to -
pay has been waived under the Agency’s procedﬁral rules and thus this factor does ﬁot warrant a

reduction of the proposed penalty.” Inre New Waterbury, Ltd., 5 E.A.D. at 542.

Respondent was consistently informed that EPA intended to seek the statutory maximum

penalty of.fB 157,500 if this rﬁa‘iter went to héaring._ Despite this information’,. Respondent did not

~ raise an ability to pay defense and did not provide supporting documentation in its prehearing
ex.change_. The ffesiding Ofﬁce.r’s pr@hearing order was clear that 'Respondént’s preheariné '
exchange should include supporting documentation.if Respondent intended to raise the issue for
hearing. Nevertheless, Resbondent failed to include any exliidence in its initial prehearing
exchange related to Respondent’s.ability o pay the proposed pena}ty. Consequently Respondent
should be precluded from offering any teétimony at hearing regarding its current finances should

it fail to produce the requested information.
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Conclasion
© For the reasons stated above, Compléinant requests that the Presiding Ofﬁcer order
| Respondent to produce documents, as requifed by the Presiding Officer’s prehearing order,.
supporting Respondent’s inability to pay the proposed penalty. In particular, Complainant
requests that lRespénldent be ordered to rGSpond. to the speciﬁé financial information requested in
Attachment A. Should Rgspondent fail to provide such documentation within a rea"son‘able.
period of time Coniplainant requests that .the Presiding Officer, in limine, preclude Respo.ndent .
_ froni providing any testimeny at hearing regarding Resp‘ondent’sf inability to pay the proposed.

penalty.

RESPECTFULLY SUBMITTED this 4 day of July, 2008.

Y
. ;; A \ fé‘ ._wr"f ] L

¥ Dariel Brecdlove
Asdistant Regional Counsel

Region VII
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CERTIFICATE OF SERVICE

I certify that the foregoing “Motion for Discovery or in the Alternative Motion in Limine”
was sent to the following persons, in the manner specified, on the date below:

Original and one copy, via poucil mail;

Kathy Robinson, Regional Hearing Clerk

U.S. Environmental Protection Agency, Region VII
901 North 5 Street

Kansas City, Kansas 66101

Copy, by pouch mail:

Honorable William B. Moran
Administrative Law Judge

EPA Office of Administrative Law Judges
Mail Code 1900L

Aerial Rios Building

Washington, D.C. 20460

Copy, by mail:

Eldon McAfee, Esq.

Beving, Swanson, & Forrest, PC
321 Walnut, Suite 200

Des Moines, Iowa 50309

Dated: /\\g\‘fé LU f/ ELe Q,Z 7;&&.,—\4?/\,‘:‘- B g & P

STEPA Rega::jﬁﬂ / U



