
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

IN T HE MATTER OF: 

SM ITH CO, INC. 

Respondent 

1595 W~~~~~ ~TREET 1011 SEP 28 AM 9: 52 
DENVE R, CO 80202-1129 f I' ,_, J 

Phone 800-227-8917 " • ~ PEG J.I :J 
htlp: llwww.epa.govlregion08 t. u l\ii 

DOCKET NO.: CWA-08-201 2-0023 

) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER GRANTING FILING 
OF AN ELECTRONIC SIGNATURE 
AND EXPEDITED SETTLEMENT 
AG REEM ENT AND 
FINAL ORDER 

Pursuant to 40 C.F.R. §22. J3(b) and 22. 18, ofEPA's Consolidated Rules of Practice, the 

Consent Agreement resolving this matter is hereby approved and incorporated by reference into 

this Final Order. The Respondent is hereby ORDERED to comply with all of the terms of the 

Consent Agreement, effective immediately upon receipt by Respondent of this Consent 

Agreement and Final Order. 

In response to Complainant'S "Request to File Facsimile Signature" it is now moot since the 

original signature was received and incorporated into the Consent Agreement. 

SO ORDERED T HIS Day of~::lv:::f~' J:'-''-~= ___ rr' 2012 

Elyana R. Sutin 
Regional Judicial Officer 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

1595 :;~~~:~ Street ZU 1 Z AUG 17 PM 2: 1 3 
Denver. Colorado 80202 _ - ! 1 I.. I 

EXPEDITED SETTLEMENT AGREEMENT -~\ l"EuIO.~ Hll 
Docket Numbe" CWA-OB-20l2-002~ NDPDES No. ND lil1Q9~.; If' "~i 

Smithco. Inc. (~ Rcspondenl") is a "person ," within the 
meaning of section 502(5) of the Clean Water Act ("Act"), 33 
U.S.C. § 1362(5). "nd 40 C.F.R. § 122.2. 

Attached is an "Expedited Settlement Offer Deficiencies 
Form" ("Fonn"), which is incorporated by reference. 
Complainant ("EPA") finds that Respondent is responsible for 
the deficiencies specified in the Form. 

Respondent failed to comply with its National Pollutant 
Discharge El imination System (" NPDES") storm WOller permit 
issued under section 402 of the Act, 33 U.S.c. * 1342, and 
discharged pollutants before obtain ing coverage under thi s 
permit.. 

The EPA finds, and Respondent admits, that Respondent 
is subject to section 301(a) of the Act, 33 U.S.c. § 1311, and that 
the Act applies to any "person" who udischarges pollutants" from 
a ~po i nt source" to Uwaters of the United States." Respondent 
neither admits nor denies the deficiencies spec ified in the Fonn. 

The EPA is authorized to enter into this Consent 
Agreement ("Agreement") under the authority vested in the 
Admi nistmtor of the EPA by sect ion 309(g)(2)(A) of the Act. 33 
U.s.c. § 1319(g)(2)(A). and by 40 C.F.R. § 22. 13(b). The 
panies enter into this Agreement in order \.0 settle the civil 
violation(s) alleged in this Agreement for a penalty of $5.450.00 
Respondent consents to Ihe assessment of this penallY, and 
waives the right to: (I) contest the finding(s) specified in the 
Form; (2) request a hearing pursuant to section 309(g)(2) of the 
Act. 33 U.S.C. § [319(g)(2); and (3) fi[e an appeal pursuant to 
section 309(g)(8) of the Act. 33 U.S.c. § 1319(g)(8). 

Additionally, Respondent cenifies, subject to civil and 
criminal penalties for making a false statement to the United 
States Government, that any deficiencies identified in the Form 
have been corrected. Respondent shall subm it a written repon 
with this Agreement del<liling the specific actions taken to 
correct the violations cited herein. 

Respondent cenifies that, within ten (10) days of 
receiving notice from the EPA thm this Agreement is effective 
(the effective datc is thirty (30) days from the datc it is signed by 
the Regional Judicinl Oencer). Respondent shall submit a bank. 
cashiers or certified check, with case name and docket number 
noted, for the amoum specified above payable (0 the "Treasurer. 
United States of America." via cert ified mail, to: 

U.S. Environmental Protection Agency 
Fines and Penal ties 
Cincinnati Finance Center 
P.O. Box 979077 
SI. Loui s. MO 69197-9000 
In the Matter of: Smithco. Inc. 
Docket No: -CWA OS 20 ' 2_°023 

This Agreement settles the EPA's civil penalty claims 
against Respondent for the Clean Water Act violat ion(s) 
specified in the Form. The EPA does not waive its rights to take 
any enforcement action against Respondent for any other past. 
present. or future civil or criminal violation of the Act or federal 
statute, regulation. or permit. The EPA does not waive its right 
to issue a compliance order for any uncorrected deficiencies or 
violation(s) described in the Fonn. The EPA has determined 
this Agreement to be appropriate. 

This Agreement is binding on the parties signing below 
and effective Ihiny (30) days from the date it is signed by the 
Regional Judicial Officer, unless a petition to set aside the Order 
approving this Agreement is filed by a commenter pursuant to 
sect;on 309(g)(4)(C) of the Aet. 33 U.s.c. § 1319(g)(4)(C), 0," 
hearing is requested under section W(g)(5) of the Act, 33 
U.S.c. § 1318(g)(5) . 131q(~)(~) , 

APPROVED BY EPA, 

""~=O'?"h~c"R"")d",,,,,,,,,t,-,u2I.L.1LR"-'O c"".LJ--,-_ Date 1/ n Jr2.. 
Gwen Cam'Pbt1i 
Acting Chief. NPDES Enforcement Unit 
Technical Enforcement Program 
Office of Enforcement. Compliance 

And Environmental Justice 

_Jr.='o.vJJ,?' ,,::-,~=:::::::,-' _-c'=~-,:r::..::.I1=£' ___ Date, ~ 1t7/1'l. 
'C I 
James H. Eppers. Supervisory Auonlcy 
Legal Enforcement Program 
Office of Enforccment, Compliance 

And Environmental Justice 



APPROVED BY RESPONDENT: 

Name (print): 

Tille (print): 

Signature: 

Date: 

ORDER APPROVING AGREEMENT: 

Having determined that thi s Agreement is auth orized by law. 
IT IS SO ORDERED: 

;-;---;:;----;::-;:;--::-____ _ Date ____ _ 
Hon. Elyana R. Sutin 
Regional Judicial Officer 



Aug. 17. 20 12 7:04AM SMITH CO [NC 

APPROVED BY RESPONDENT: 

Name (print): JJ ",,"" i''£ I {s . S ... ( -J-L 
Tille (p"nl): ?("(; :).~ + . 
Signniure: We> -~ 
Dme: 'iL - 1(' - 20 { L 

ORDER APPROVING AGREEMENT: 

Having determined Ihi'llihis Agreement is authorized by (aw, 
IT IS SO ORDERED: 

:;--;::----;;-;;--::-_____ Dni. ___ _ _ 
Hon. Elyallil R. SUfin 
Regionfll Judicial Officer 

No. 2417 P. 5 

• 



Expedited Settlement Offer Worksheet 
Deficiencies Form 
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" Copy at permit andlor NOt not in SWPPP (oount Inspection report finding number 1:"A NDCGPIII,B No 0 $250.00 .. 
each omiSSfon undef 24 as 1 violation) copy 01 the notice 01 intent (NOI), the 

State's penni! coverage lenar, the 
current s\ormwater poIMion prevention 
(SWPP) plan and a COPY 01 the permit 
were not available at the time Ollhe 
Environmental P,otection Agency's 
(EPA's) inspection.· Updated: Smlthco 

provided I copy olltHl NOrth., w" 
In ml..,a-d In the SWPPP folder. 

2S SWppp is not oonsiSl9l1\ with f9QUirements EPA CGP 3,9 S75O.00 _ 
spl!(:i1ied in applicable sediment and lIfosion s~e 
plans or s~e permits , or storm walao' management 
plans or site permits approved by Slale, Tribal or 
local oUicials (e.g .. MS4 requirements) 

,. Swppp has not been updated to remain consistent EPA CGP3.9 $250.00 _ 

with chanQe$ appI'lCable to protecting surlace 
waters in State, Tribal or local erosion plans 

" COp1es 01 inspection repons have not been retained NO CGP IV.A.S $500.00 -
as pan 01 the SWPPP lor 3 yeats Irom dale permit 
coverape l&rmioalllS 

" SWPPP has not b&&n ulXlatedimodllied to reneet Inspection reponlinding numl)e( 4 NO CGP II,C.7.c No • X $50.00 - $200 
change at site ellacting discharge, or where [WIthout photo numbers]: "Based upon 
inspections identily SWPPPIBMPs u inaUeetNe . the May 23. 20121ield obsaNalions by 
updates 10 SWPPP regarding modilications 10 the EPA and SlatelnspectOfS. tho 
BMPs not made within 7 days of such inspection SWPP Plan site map also does nol 
(couni each omission under 2S u I Violation) rellact current actN;t;es at lhe site. The 

SIte map also noods to be updated to 
iIIus!rate these changes. such as the 
additioo of another vehlCkllracl<.·out 
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caused by the '001 d,ain. and the 
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A SWPPP not made available upon request copy 01 the notice of intent (NOI). the NO CGP II.C.7.b $500.00 . 

State's pelmil coverage killE!(, the 
~ slormwatE!( pollution prevention 
(SWPP) plan and a copy 01 the perm~ 
were not available at 1M time 01 the 
Environmenlal Proteetioo Agency's 
(EPA's) inspection ... An outdated and 
unsigned SWPP Plan (dated July IS. 
2(11) was maintained OIl ·site. A more 
recent/updated copy 01 the SWPP plan, 
dated July 18, 201 t , was provkll!d by 
Smithco to the NOOH after ilS Augusl 
17.20\ I inspeclion. The updated 
SWPP plan was not oo·slle during the 
EPA's inspect iOll : lJpd;e !d: • """ proydad docu"",'allon SlatlOlllhat the 

If,..,1 SWPPP (dated July 18. 2(11) 
.. IS oo·..,e but m,spIaced In !he 
SWPPP k*ier: Srnthco also ptOVit:IBd a 
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" Swppp not signedlcenihed NO CGP II.C.7.a $500.00 _ 

Subtotal SWPPP Deficiencies $1.200 

I I I I I I I 
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A small business is defined by EPA's Small Smithco. loc .. the OJmP8I1y has live -
Business Compliance Policy as: "a person. ,""",.,,, 
corporaloo. pannership. or other entity Ihat 
e"llioys tOO or fewer indiviudals (across all 
faci~ties and operatoos owned by the small 
business): The number ot empioy," should be 
considefed as lull-time equivalents on an annual 
basis. iocloding contract empbyees (see 40 CFR 

372.3),i !:u!~me empioyee un~ Is 2000 hours 
worlted r ar. 

Total Expedited Sett lement: $5,450 
• Requires Corrective Action 
.. NPDES General Permit. 68 FR 39087. issued by EPA on July t. 2003, hup:l/cfpub.epa.govlnpdes/slormwalef/cgp.cfm 



UNITED STAT ES ENVIRO NMENTAL I' ROTECTION AGENCV REG ION 8 
1595 Wy nkoop Streel, ))enver , CO 80202-1 129 

l'U IlLl C NOTICE O F PROI'OSED EXPED IT ED SETT LEMENT AGREEMENT AN )) 
OI'PO RT UNIT V TO COMMENT 

Action: The EPA is providing notice of the opportunity to comment on a proposed expedited 
settlement agreement The agreement relates to alleged violations of a Clean Water Act (CWA) 
storm water permit at the Center for Scouting, at 1931 42 nd Street South, Fargo, North Dakota, 
which is be ing constructed by Smitheo, lnc. (Smitheo). The corporate address orSmithco is 2501 
13th Avenue Southwest, Suite #208, Fargo, ND 58103 . 

S ummary: The EPA is aUlhorized by seclion 309(g)(2) oflhe CWA, 33 U.S.C. § 1319(g)(2), 10 

issue an order assessing a civil administrative penalty for violations of certain C WA 
requi rements, after prov iding (1) an opportuni ty for the person to be assessed the penalty (the 
respondent) to request a hearing to contest the penalty, and (2) notification to the public of its 
r ights to submit written commen ts and to participate in any hearing. The dead line for the public 
to submit comments is forty days after issuance of this notice. 

The EPA and Smithco have agreed to enter into an expedited settlement agreement to 
reso lve the EPA's cluims that Smithco violated the requirements li sted below. Smithco has 
agreed to pay u civi l penalty of$5,450.00 to reso lve its civil penalty liability for these claims. 
Pursuanl to seelion 309(g)(4) oflhe CWA and 40 c.r.R. § 22.45, the EPA hereby notifies Ihe 
public of the opportunity to conunent on this proposed penalty assessment. 

EPA Docket Number for proposed expedited settlement CWA-08-2012-0023. 

Alleged violations: (1) Discharging storm water poll utants in violation of a permit, (2) 
Fai ling to maintain a complete storm water po ll utio n prevention plan, (3) failing to 
conduct required self-inspect ions, and (4) faili ng to maintain best management practices 
to minimize discharges of sed iment and other po ll utants into waters of the United States. 

P UIlLl C COM MENTS 

Wri llcn comments on the expedited settlement agreement are encouraged and will be 
accepted at the address listed below for a period of forty (40) days after the pub lication of th is 
notice. Written comments submitted by the public as we ll as information submitted by 
respondent will be available for public review, subject to the provisions of law restricti ng the 
disclosure of confidential information. Any person submi tt ing written comments has a right to 
part icipate in a hearing, if one is held. The complai nt is avai lable for review between 9:00 a.lll. 
and 4:00 p.m. at the address listed below and on the internet at: 
ht to:l Ivosem i te. epa. go v I oaf rhcl eDaadm i n. ns f. 



Please submit written comments to: 

Tina Artemis (8RC) 
Regional Hearing Clerk 
U.S. EPA, Region 8 
1595 Wynkoop Street 
Denver, CO 80202- 11 29 
Telephone: (303) 312-6765 

FOR FURTHER INFORMATION: Persons wishing to receive a copy of the expedited 
settlement agreement or other documents in this proceeding (such as the regulations in 40 C.F.R. 
part 22, which establish procedures fo r the hearing), or to comment upon the proposed penalty 
assessment or upon any other aspect of the matter, should contact the Regionall-learing Clerk 
identified above. 



CERTIFICATE OF SERVICE 

The undersigned certifies that the original of the attached EXPED ITED SETTLEMENT 
AGREEMENT in the matter of SIMTHCO, INC.; DOCKET NO.: CWA-08-2012-0023, was 
filed with the Regional Hearing C lerk on August 17,20 12; the ORDER G RANTING FILING 
OF ELECTRONI C SIGNATURE AND EXI'EDITED SETTLEMENT AGREEMENT 
AND FINAL ORDER filed on September 28, 2012. 

Further, the undersigned certifies that a true and correct copy oC the document was 
delivered to Margaret "Pcggy"Livingston, Enforcement Attorney. U. S. EPA - Region 8, 1595 
Wynkoop Street, Denver, CO 80202- 1129. True and correct copics of the aforementioned 
documents were placed in the United States mai l on September 28, 2012, to: 

And cmailed to: 

September 28, 2012, 

Daniel B. Smith, President 
Smitheo, Inc. 
2501 13th Avenue Southwest, Suite 208 
Fargo, ND 58103 

Elizabeth Whitsel 
U. S. Environmental Protection Agency 
Cincinnati Finance Center 
26 W. Martin Luther King Drive (MS-0002) 
Cincinnat i, Ohio 45268 

" 0Ov04k~ 
Tina Artemis 
Paralegal/Regional Hearing Clerk 


