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construction elevations. The affected areas must be revegetated, 
as appropriate. 

14. Proper Maintenance . Any authorized structure or fill 
shall be properly maintained, including maintenance to ensure 
public safety. 

15. Wild and Scenic Rivers. No activity may occur in a 
component of the National Wild and Scenic River System, or in a 
river officially designated by Congress as a "study river" for 
possible inclusion in the system while the river is in a n 
official study status, unless the appropriate Federal agency with 
direct management responsibility for such river, has determined 
in writing that the proposed activity will not adverse l y affect 
the Wild and Scenic River designation or study status. 
Information on Wild and Scenic Rivers may be obtained from the 
appropriate Federal land management agency in the area (e.g., 
National Park Service, U.S. Forest Service, Bureau of Land 
Management, U . S. Fish and Wildlife Service). 

16. Tribal Rights. No activity or its operation may impair 
reserved tribal rights, including, but not limited to, reserved 
water rights and treaty fishing and hunting rights . 

17. Endangered Species. (a) No activity is authorized under 
any NWP which is likely to jeopardize the continued existence of 
a threatened or endangered species or a species proposed for such 
designation, as identified under the Federal Endangered Species 
Act (ESA), or which will destroy or adversely modify the critical 
habitat of such species. No activity is authorized under any NWP 
which "may affect" a l isted s p eci es or critical habitat, unless 
Section 7 consultation addressing the effects of the proposed 
activity has been comple t ed . 

(b) Federal agen cies should follow their own procedures for 
complying with the requirements of the ESA. Federal permittees 
must provide the district engi neer with the appropriate 
documentation to demonstrate compliance with those requirements. 

(c) Non-federal p ermittees shall notify the district 
engineer if any listed species or designated critical habitat 
might b e affec t ed o r is in the vicinity of the project, or if the 
project is located in designated critical habitat, and shall not 
begin work on the activity until notified by the district 
e ngineer that the r equirements of the ESA have been satisfied and 
that t h e activity is authorized. For activities that might affect 
Federally- listed endangered or threatened speci es or designated 
criti cal habitat, the pre-construction notification must include 
the name(s) of the endangered or threatened species that may b e 
affected by the proposed work or that utilize the designated 
critical habita t tha t may be affected by the p roposed work. The 
district engineer will determine whether the proposed activity 
"may affect" or wil l have "no effect" t o listed species a nd 
designated critical habitat and will notify the non- Federal 
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applicant of t h e Corps' determinat i on within 45 days of receipt 
of a complete pre - construction notification . In cases where the 
non- Federal app l icant has identified listed species or critical 
habitat that might be affected or is in the vicinity of the 
project, and has so notified the Corp s, t he applicant shall not 
begin work until the Corps has provided notification the proposed 
activities wi l l have "no effect" on listed species or critical 
habitat, or unti l Section 7 consultation has been completed. 

(d) As a result of formal or informal consultation with the 
FWS or NMFS the district engineer may add species-specific 
regional endangered species conditions to the NWPs. 

(e) Authorization of an activity by a NWP does not 
authorize t h e "take" of a t h reatened or e ndangered species as 
defined under the ESA. I n t h e absence of separate authorization 
(e . g., an ESA Section 10 Permit, a Biologi cal Op i nion with 
"incidental take" provisions, etc.) from t h e U . S. FWS or the 
NMFS, both lethal a nd non- lethal "takes" of protected species are 
in v i olation of t h e ESA . Information on the location of 
threatened a n d endan ger ed species a n d t heir critical habitat can 
be obtained directly from t he offices of the u.s. FWS and NMFS or 
their wor l d wide Web pages at h ttp : //www.fws.gov/ and 
http://www.noaa.gov/fisheries.html respectively . 

18. Historic Properties . (a) In cases where t he district 
engineer determines that the activity may affect properties 
listed, or eligible for listing, in the National Register of 
Historic Places, the activity is not authorized, unti l the 
requirements of Section 106 of the National Historic Preservat i on 
Act (NHPA) have been satisfied. 

(b) Federal permittees should follow their own procedures 
for compl ying wi th the requirements of Section 106 of the 
National Historic Preservation Act. Federal permittees must 
provide the district engineer with the appropriate documentation 
to demonstrate compliance with those requirements. 

(c) Non - federal permittees must s ubmit a pre - construction 
notification to the distri ct engineer if the authorized activity 
may have the potential to cause effects to any historic 
properties listed , determined to be eligible for listi ng on, or 
potentially eligibl e for listing on the National Register of 
Historic Places, including previousl y unidentified properties. 
For such activities, the pre - construct i on notification must state 
which historic properties may be affected by the proposed work or 
include a vicinity map indicating the location of the h i storic 
properties or the potential for the presence of historic 
properties. Assistance regarding information on the location of 
or potential for the presence of historic resou rces can be sought 
from the State Historic Preservation Officer or Tribal Historic 
Preservation Officer, as appropriate, and the National Register 
of Historic Places (see 33 CFR 330.4(g)). The district engineer 
shal l make a r easonable and good faith effort to carry out 
appropriate identification efforts, which may include background 
research, consultation, o ral h istory intervie ws, sample field 
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investigation, and field survey. Based on the information 
submitted and these efforts, the district engineer shall 
determine whether the proposed activity has the potential to 
cause an effect on the historic properties. Where the non-Federal 
applicant has identified historic properties which the activity 
may have the potential to cause effects and so notified the 
Corps, the non-Federal applicant shall not begin the activity 
until notified by the district e ngineer either that the activity 
has no potential to cause effects or that consultation under 
Section 106 of the NHPA has been completed. 

(d) The district engineer will notify the prospective 
permittee within 45 days of receipt of a complete pre
construction notification whether NHPA Section 106 consultation 
is required . Section 106 consultation is not required when the 
Corps determines that the activity does not have the potential to 
cause effects on historic properties (see 36 CFR §800.3(a)). If 
NHPA section 106 consultation is required and will occur, the 
district engineer will notify the non-Federal applicant that he 
or she cannot begin work until Section 106 consultation is 
completed. 

(e) Prospective permittees should be aware that section 
110k of the NHPA (16 U.S.C. 470h-2(k)) prevents the Corps from 
granting a permit or other assistance to an applicant who, with 
intent to avoid the requirements of Section 106 of the NHPA, has 
intentionally significantly adversely affected a historic 
property to which the permit would relate, or having legal power 
to prevent it , allowed such significant adverse effect to occur, 
unless the Corps, after consultation with the Advisory Council on 
Historic Preservation (ACHP), determines that circumstances 
j ustify granting such assistance despite the adverse effect 
created or permitted by the applicant. If circumstances justify 
granting the assistance, the Corps is required to notify the ACHP 
and provide documentation specifying the circumstances, 
explaining the degree of damage to the integrity of any historic 
properties affected, and proposed mitigation. This documentation 
mus t include any views obtained from the applicant, SHPO/THPO, 
appropriate Indian tribes if the undertaking occurs on or affects 
historic properties on tribal lands or affects properties of 
interest to those tribes, and other parties known to have a 
legitimate interest in the i mpacts to the permitted activity on 
historic properties. 

1 9. Designated Critical Resource Waters. Critical resource 
waters include, NOAA- designated marine sanctuaries, Nationa'l 
Estuarine Research Reserves, state natural heritage sites, and 
o utstanding national resource waters or other waters officially 
designated by a state as having particular environmental or 
ecological significance and identified by the district engineer 
after notice and opportunity for public comment . The district 
engineer may also designate additional critical resource waters 
after notice and opportunity for comment. 
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(a) Discharges of dredged or fil l material into waters of 
the United States are not authorized by NWPs 7, 12, 14, 16, 17, 
21, 29, 31, 35, 39, 40, 42, 43, 44, 49, and 50 for any activity 
within, or directly affecting, critical resource waters, 
including wetlands adjacent to such waters. 

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 
30, 33, 34, 36, 37, and 38, notification is required in 
accordance with general condition 27, for any activity proposed 
in the designated critical resource waters including wetlands 
adjacent to those waters. The district engineer may authorize 
activities under these NWPs only after it is determined that the 
impacts to the critical resource waters wi l l be no more than 
minimal. 

20. Mitigation . The district engineer will consider the 
following factors when determining appropriate and practicable 
mitigation necessary to ensure that adverse effects on the 
aquatic environment are minimal: 

(a) The activity must be designed and constructed to avoid 
and minimize adverse effects, both temporary and permanent, to 
waters of the United States to the maximum exten t practicable at 
the project site (i.e., on site). 

(b) Mitigation in all its forms (avoiding, minimizing, 
rectifying, reducing, or compensating) will be required to the 
extent n e c e ssary to ensure that the adverse effects to the 
aquatic environment are minimal. 

(c) Compensatory mitigation at a minimum one-for-on e ratio 
will be require d for al l we tland l osses that exceed 1/10 acre and 
require pre-construction notification, unless the district 
e ngineer determines in writing that s ome other form of mitigation 
would be more environmentally appropriate and provides a project 
speci fic waiver of this requirement . For wetland losses of 1/10 
acre or less that require pre -construction notification, t he 
district e nginee r may d e termine on a case - by- case basis that 
compensatory mitigation is required to ensure that the activity 
results in minimal adverse effects on the aquatic e nvironment . 
Since the likelihood of success is great e r and the impacts to 
potentially valuable uplands are reduced, wetland restoration 
should be the first compensatory mitigation option considered. 

(d) Fo r losses of streams or other open waters that require 
pre -construction notification, t h e district engineer may require 
compensatory mitigation, such as stream restoration, to ensure 
that the activity results in minimal adverse effects on t h e 
aquatic environment. 

(e) Compensatory mitigation wi ll not be used to increase 
the acreage losses allowed by t h e acreage limits of t h e NWPs. For 
example, if an NWP has an acreage limit of 1/2 acre, it cannot b e 
used to authorize any proj ec t resulting in the l oss o f greater 
than 1/2 acre of waters of the United States, even if 
compensatory mitigation is provided that replaces or restores 
some of the lost waters. However, compensatory mi tigation can and 
should be used, as necessary, t o ensure that a project a l ready 

Page 16 of 23 



Complainant's Ex. 48 

meeting the established acreage limits also satisfies the minimal 
impact requirement associated with the NWPs. 

(f) Compensatory mitigation plans for projects in or near 
streams or other open waters will normally include a requirement 
for the establishment, maintenance, and legal protection (e.g . , 
conservation easements) of riparian areas next to open waters . In 
some cases , riparian areas may be the only compensatory 
mitigation required. Riparian areas should consist of native 
species. The width of the required riparian area will address 
documented water quality or aquatic habitat loss concerns. 
Normally, the riparian area will be 25 to 50 feet wide on each 
side of the stream, but the district engineer may require 
slightl y wider riparian areas to address documented water quality 
or habitat loss concerns. Where both wetlands and open waters 
exist on the project site, the district engineer will determine 
the appropriate compensatory mitigation (e . g., riparian areas 
and/or wetlands compensation) based on what is best for the 
aquatic environment on a watershed basis. In cases where riparian 
areas are determined to be the most appropriate form of 
compensatory mitigation, the district engineer may waive or 
reduce the requirement to provide wetland compensatory mitigation 
for wetland losses. 

(g) Permittees may propose the use of mitigation banks, in
lieu fee arrangements or separate activity- specific compensatory 
mitigation. In all cases, the mitigation provis ions will specify 
the party responsible for accomplishing and/or complying with the 
mitigation plan. 

(h) Where certain functions and services of waters of the 
United States are p e rmanently adve rse ly affe cted, such as the 
conversion of a fore sted or scrub - shrub wetland to a herbaceous 

.wet land in a permanently maintained utility line right-of-way, 
mitigation may be required to reduce the adve rse e ffects of the 
project to the minimal l evel. 

21. Water Quality. Where States and authorized Tribes, or 
EPA whe re appl i cable, have not previously certified compliance of 
an NWP with CWA Section 401, individual 401 Water Quality 
Certification must be obtained or waived (see 33 CFR 330.4(c)). 
The district engineer or State or Tribe may require additional 
water quality management measures to ensure that the authorized 
activity does not resul t in more than minimal degradation of 
water quality. 

22. Coastal Zone Manageme nt. In c oastal state s whe re an NWP 
has not previously r e ceived a state coastal zone management 
consistency concurrence, an individual state coastal zone 
management consistency concurrence must b e obtained, or a 
presumption of concurrence must occu r (see 33 CFR 330 . 4(d)). The 
distric t e ngineer or a State may require additional measures to 
ensure that the authorized activity is consistent with state 
c oastal zone management require ments. 
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23. Regional and Case-By-Case Conditions. The activity must 
comply with any regional conditions that may have been added by 
the Division Engineer (see 33 CFR 330.4(e)) and with any case 
specific conditions added by the Corps or by the state, Indian 
Tribe, or U.S. EPA in its section 401 Water Quality 
Certification, or by the state in its Coastal Zone Management Act 
consistency determination. 

24. Use of Multiple Nationwide Permits. The use of more 
than one NWP f or a single and complete project is prohibited, 
except when the acreage loss of waters of the United States 
authorized by the NWPs does not exceed the acreage limit of the 
NWP with the highest specified acreage limit. For example, if a 
road crossing over tidal waters is constructed under NWP 14, with 
associated bank stabilization authorized by NWP 13, the maximum 
acreage loss of waters of the United States for the tota l project 
cannot exceed 1/3-acre. 

25. Transfer of Nationwide Permit Verifications. If the 
permittee sells the property associated with a nationwide permit 
verification, the permittee may transfer the nationwide permit 
verification to the new owner by submitting a letter to the 
appropriate Corps district office to validate the transfer. A 
copy of the nationwide permit verification must be attached to 
the letter, and the letter must contain the fo l lowing statement 
and signature: 
"When t h e structures or work authorized by this nationwide permit 
are still in existence at the time the property is transferred, 
the t e rms a nd condi tions of this nationwide permit, including any 
s p ecial conditions, will continue to be binding on the new 
owner(s) of the property. To validate the transfer of this 
nationwide permit a n d t he associated l iabilities associated with 
compliance wi th its terms and conditions, have the transferee 
sign a nd date below." 

(Transferee) 

(Date) 

26. Compliance Certification . Eac h permittee who received 
an NWP verification from the Corps must submit a signed 
certification regarding the completed work and any required 
mitigation . The certification form must be forwarded by the Corps 
with the NWP verif i cation letter and will include: 

(a) A statement that the authorized work was done in 
accordance with the NWP authorization, including any general or 
specific conditions ; 
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(b) A statement that any required mitigation was completed 
in accordance with the permit conditions; and 

(c) The signature of the permittee certifying the 
completion of the work and mitigation. 

27. Pre-Construction Notification. (a) Timing. Where 
required by t h e terms of the NWP, the prospective permittee must 
notify the distric t engineer by submittin g a pre-construction 
notification (PCN) as early as p ossibl e. The d istrict engineer 
must determine if the PCN is complete within 30 calendar days of 
the date of receipt and, as a general rule, will request 
additional information necessary to make the PCN complete only 
once. However, if the prospective permittee does not provide all 
of the requested information, then the district e ngineer will 
notify t he prospective p ermittee that the PCN is still incomplete 
and the PCN review process will not commence until all of the 
requested information has been received by the district engineer. 
The prospective permittee shall not begin the activity: 

(1) Until notified in writing by the district engineer that 
the activity may proceed under the NWP with any special 
conditions i mposed by the district or division engineer; or 

(2) If 45 cal endar days have passed from the district 
engineer's receipt of the complete PCN and the prospec tive 
permittee has not received written notice from the district or 
division enginee r. However, if t h e p ermittee was r equired to 
notify t h e Corps pursuant to general condition 17 that listed 
species or critical habitat might affected or in the vicinity of 
the project, or t o notify the Corps pursuant to general condi tion 
18 that the activity may have the potential to cause effects to 
historic properties, the permittee cannot begin the activity 
unt i l receiving written notification from the Corps that is "no 
effect• on listed species or "no potential to cau se effects• on 
historic properties, or that any consultation required under 
Section 7 of the Endangered Species Act (see 33 CFR 330 .4(f)) 
and/or Section 106 of the National Historic Preservation (see 33 
CFR 330 . 4(g)) is completed. Also, work cannot begin under NWPs 
21, 49, or 50 unti l the permittee has received written approval 
from the Corps . If the proposed activity requires a written 
waiver to exceed specified limits of an NWP, the permittee cannot 
begin the activity until the district engineer issues t h e waive r. 
If the district or division engineer n ot ifies the permittee in 
writing that a n individual permit is required within 45 calendar 
days of receipt of a complete PCN, the permittee cannot begin the 
activity until an individual permit has been obtained. 
Subsequently, t he permittee's right to proceed under the NWP may 
b e modified, suspended, or revoked only in accordance with the 
procedure set forth in 33 CFR 330.5(d) (2) . 

(b) Contents of Pre - Construction Notification: The PCN must 
be in writing a nd include the following information: 

(1 ) Name, address and telephone numbers of the prospective 
permittee; 

(2) Location of the proposed project; 

Page 19 of 23 



Complainant's Ex. 48 

(3) A description of the proposed project; the project's 
purpose; direct and indirect adverse environmental effects the 
project would cause; any other NWP(s), regional general 
permit(s), or individual permit(s) used or intended to be used to 
authorize any part of the proposed project or any related 
activity . The description should be sufficiently detailed to 
a llow the district engineer to determine that the adverse effects 
of the project will be min imal and to determine the need for 
compensatory mitigation. Sketches should be provided when 
necessary to show that the activity complies with the terms of 
the NWP. (Sketches usually clarify the project and when provided 
result in a quicker decision.); 

(4) The PCN must include a delineation of special aquatic 
sites and other waters of the United States on the project site. 
Wetland delineations must be prepared in accordance with the 
current method required by the Corps . The permittee may ask the 
Corps to delineate the special aquatic sites and other waters of 
the United States, but there may be a delay if the Corps does the 
delineation, especially if the project site is large or contains 
many waters of the United States. Furthermore, the 45 day period 
will not start until the delineation has been submitted to or 
completed by the Corps, where appropriate; 

(5) If the proposed activity will result in the loss of 
greater than 1/10 acre of wetlands and a PCN is required, the 
prospective permittee must submit a statement describing how the 
mitigation requireme n t will be satisfied. As an alternative, the 
prospective permittee may submit a conceptual or detailed 
mitigation plan. 

(6) If any liste d species or designated critical habitat 
might be affected or is in the vicinity of the project, or i f the 
project is located in designated critical habitat, for non
Federal applicants the PCN must include the name(s) of those 
endangered or threatened species that might be affe cted by the 
proposed work or utilize the designated critical habitat that may 
be affected by the proposed work. Federal applicants must provide 
documentation demonstrating compliance with the Endangered 
Species Act; and 

(7) For an activity that may affect a historic property 
listed on, determined to be eligibl e for listing on, or 
potentially eligible for listing o n, the National Register of 
Historic Places, for non-Federal applicants the PCN must state 
which h i storic property may be affected by the proposed work or 
include a vicinity map indic ating the location of the historic 
property . Federal applicants must provide documentation 
demonstrating compliance with Section 106 of the National 
Historic Preservat ion Act. 

(c) Form of Pre-Construction Notification: The standard 
individual permit application form (Form ENG 4345) may be used, 
but the compl eted application form must clearly indicate that it 
is a PCN and must include a l l of the information required in 
paragraphs (b) (1) through (7) of this general condition. A letter 
containing the r equired information may also be used. 
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(d) Agency Coordination: (1) The district e ngineer will 
consider any comments from Federal and state agencies concerning 
the proposed activity's compl iance with the terms and conditions 
of the NWPs and the need for mitigation to reduce the project's 
adverse environme n tal effects to a minimal l evel. 

(2) For al l NWP 48 activities requiring pre-construction 
notification and for other NWP activities requiring pre
construction notification to the district engineer that result in 
the loss of greater than 1/2 -acre of waters of t h e United States, 
the district engineer will immediately provide (e.g . , via 
facsimile transmission, overnight mail, or other expeditious 
manner) a copy of the PCN to the appropriate Federal or state 
offices (U.S . FWS, s tate natural resource or water quality 
agency, EPA, Stat e Historic Preservation Off i cer (SHPO) or Tribal 
Historic Preservation Office (THPO) , and, if appropriate, the 
NMFS) . With the exception of NWP 37, these agencies will t hen 
have 10 calendar days from the date the material is transmit t ed 
to telephone or fax the district e ngineer notice that they intend 
to provide s u bstantive, site-specific comments. If so contacted 
by an agency, the district engineer will wait an additional 15 
ca l endar days before making a decision on the pre -construction 
notification. The district engineer will fully consider agency 
comments received within the specified time frame, but will 
provide no response to t he resource agency, except as provided 
below . The district e ngineer will indicate in the admini strative 
record associated with each pre - construction notification that 
the resource agencies' concerns we re considered. For NWP 37, the 
emergency watershed protecti on and rehabilitation act ivity may 
proceed immediate l y in cases where there is an unaccep t able 
hazard to life or a significant loss of property or economic 
hardsh ip wi ll occur. The d i strict engineer will consider any 
comments received to decide whether the NWP 37 authorization 
s hould be modified, suspended, or revoked in accordance with the 
procedures at 33 CFR 330 . 5 . 

(3) In cases of where the prospective permi ttee is not a 
Federal agency, the district engineer will provide a response to 
NMFS within 30 calendar days o f receipt of any Essential Fish 
Habitat conservation recommendations, as required by Section 
305(b) (4) (B) of the Magnuson-Stevens Fishery Conservation and 
Management Act. 

(4) Applicants are encouraged to provide the Corps multiple 
copie s of pre - construction n o tifica tions to e xpedite age ncy 
coo rdination . 

(5) For NWP 48 activities that require reporting, the 
district engineer will provide a copy of each report within 10 
cale ndar days of receipt to the appropriate regi onal office of 
the NMFS. 

(e) District Engineer's Decision: In reviewing the PCN for 
the proposed activity, the district engineer wi l l determine 
whether the activi ty a u thori zed by t h e NWP wi l l resul t in more 
than minimal individual or cumulative adverse environmental 
effec t s o r ma y b e c ontrary t o the public inte rest . If the 
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proposed activity requires a PCN and will resul t in a loss of 
greater than 1/10 acre of wetlands, the prospective permittee 
should submit a mi tigation proposal with the PCN . Applicants may 
also propose compensatory mitigation for projects with smaller 
impacts. The district engineer will consider any proposed 
compensatory mitigation the applicant has included in the 
proposa l in determining whether the net adverse environment al 
effects to the aquatic environment of the proposed work are 
minimal. The compensatory mitigation proposal may b e either 
conceptual or detailed. If the district engineer determines that 
the activity c omplies with the terms and conditions of t he NWP 
and that the adverse effects on the aquatic environment are 
minimal, after considering mitigation, the district e ngineer will 
notify the permittee and include any condition s the district 
engineer deems n e cessary. Th e district engineer must approve any 
compensatory mitigation proposal before the permittee commences 
work. If the prospective p ermi t t ee e l ects to submit a 
compensatory mitigation plan with the PCN, the district engineer 
will expeditiously review the proposed compensatory mitigation 
plan. The district engineer must review the plan within 45 
calendar days of receiving a complete PCN and determine whether 
the proposed mitigation would ensure no more than minimal adverse 
effects on the aquatic environment . If the net adverse effects of 
t h e project on the aquatic environment (after consideration of 
the compensatory mitigation proposal) are determined by the 
district e ngineer to be minimal, the district engineer will 
provide a timely written response to the applicant. The response 
will state that the project can proceed under the t erms and 
conditions of the NWP. 

If the d istrict engineer determines that the adverse 
effects of the proposed work are more t han minimal, then the 
district engineer will notify the applicant e ither : (1) That the 
project does n ot qualify for authorization under the NWP and 
instruct the applicant on the procedures to seek authorization 
under an individual permit; (2) that the project is authorized 
under t h e NWP subject to the applicant's submission o f a 
mitigation plan that would reduce the adverse effects on the 
aquatic environment t o the minimal level; or (3) that the project 
is authorized under t h e NWP with speci fic modifications or 
conditions. Where the district engineer determines t hat 
mitigation i s required to e nsure no more than minima l adverse 
effects occur to the aquatic environment, the activity will be 
authorized within the 45 - day PCN period . The authorization will 
include the necessary concep t ual or specific mitigation or a 
requirement that the applicant submit a mitigation plan that 
would reduce the adverse effects on the aquatic environment t o 
the minimal level . When mitigation is required, no work in waters 
of the United States may occur until t h e district engineer has 
approved a specific mitigation plan. 

28 . Single and Complete Proj ect. The activity must be a 
single a nd complete project. The same NWP cannot be used more 
than once for the same single and complete project . 
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D . Further Information 

1. District Engineer s have authority to determine if an 
activity complies with t h e terms and conditions of an NWP. 

2. NWPs do not obviate the need to obtain other federal, 
state, or local permits, approvals, or authorizations required by 
law. 

3. NWPs do not grant any property rights or exclusive 
privileges. 

4. NWPs do not authorize any injury to the property or 
rights of others. 

5. NWPs d o not authorize interference with any existing or 
proposed Federal project. 
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MEMORANDUM OF AGREEMENT 
BETWEEN 

The De1>artment of the Army AND 
The Environmental Protection Agency 

CONCERNING 
Federal Enforcement for the Section 404 Program of the Clean Water Act 

I. PURPOSE AND SCOPE 

The United States Department of the Army (Army) and the United States Enviro nmenta l 
Protection Agency (EPA) hereby establish policy and procedures pursuant to wh ich they 
will undertake federa l enforcement of the dredged and fill mate rial permit requirements 
("Section 404 program") of the C lean Water Act (CWA). The U.S Army Corps of 
Eng ineers (Corps) and EPA have enforcement authorities for the Section 404 program, as 
specified in Sections 30 I (a), 308, 309, 404(n), and 404(s) of the C WA. In addition, the 
1987 Amendments to the CW A (the Water Qua li ty Act of 1987) prov ide new 
adm inistrative penalty authority under Section 309(g) for violations of the Section 404 
program. For purposes of effective administration of these statutory authorities, this 
Memorandum o f Agreement (MOA) sets forth an appropriate a llocation of enforcement 
responsibilities between EPA and the Corps. The prime goa l of the MOA is to strengthen 
the Section 404 enforcement program by using the expertise, resources and initiative of 
both agencies in a manner which is effective and efficient in achiev ing the goals of the 
CWA. 

II. POLICY 

A. General. 

It shall be the po licy of the Army and EPA to maintain the integrity of the program 
through federal enforcement of Section 404 requirements. The basic premise of this effort 
is to establish a framework for effective Section 404 enforcement with very little overlap. 
EPA wi ll conduct initial on-site investigatio ns when it is effici ent with respect to 
avai lable time, resources and/or expenditures, and use its authorities as prov ided in this 
agreement. In the majority of enforcement cases the Corps, because it has more fi e ld 
resources, will conduct initia l investigations and use its authorities as provided in this 
agreement. T his will a llow each agency to play a role in enforcement which concentrates 
its resources in those areas for which its authorities and expertise are best suited . The 
Corps and EPA are encouraged to consult with each other on cases involving novel or 
important legal issues and/or technical s ituations. Assistance fr·om the U.S. Fish and 
Wi ldli fe Servi ce (F WS), the National Marine Fisheries Service (N MFS) and other 
federa l, state, triba l and local agenc ies will be sought and accepted when appropriate. 

B. Geographic Jurisdictional Determinations. 
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Geographic jurisdictional determinations for a speci ftc case will be made by the 
investigating agency. If asked for an ora l decision, the investigator will caution that ora l 
sta tements regarding jurisdiction are not an offi c ia l agency determination. Each agency 
will advise the other of any problem trends that they become aware of through case by 
case determinations and initiate interagency discussions or othe r action to address the 
issue. (Note: Geographic jurisdictiona l determinations for "specia l case" s ituations and 
interpretation of Section 404(f) exemptions for "specia l Section 404(f) matters" will be 
handled in accordance with the MOA on Geographica l Juri sdiction and Section 404(f) of 
the Section 404 Program.) 

C. Violation Determinations. 

T he investigating agency shall be responsible for violation dete rminations, for example, 
the need for a permit. Each agency will advise the other of any pro blem trends that they 
become aware o f through case by case determinations and ini tiate interagency 
d iscuss ions or other action to address the issue. 

D. Lead Enforcement Agency. 

T he Corps will act as the lead enforcement agency for a ll violations o f Corps-issued 
permits. The Corps will a lso act as the lead enforcement agency for unpermitted 
discharge vio latio ns which do not meet the criteria for forwarding to EPA, as listed in 
Section 111.0. ofthi s MOA. EPA will act as the lead enforcement agency on all 
unpermitted discharge vio lations which meet those c riteria. The lead enforcement agency 
w ill complete the enforcement action once an investigation has established that a 
violation exists. A lead enforcement agency decision with regard to any issue in a 
particular case, inc luding a decis ion that no enforcement actio n be taken, is fina l for that 
case. This prov ision does not preclude the lead enfo rcement agency from referring the 
matter to the other agency under Sections 111.0.2 and 111 .0 .4 of this MOA. 

E. Environmental Protection Measures. 

It is the policy of both agenc ies to avoid permanent envi ronmental harm caused by the 
vio lato r's activities by requiring remedia l actions or ordering removal and restoration. In 
those cases where a complete remedy/removal is not appropriate, the violator may be 
required, in addition to other legal remedies which are appropriate (e.g., payment of 
administrati ve pena lties) to provide compensatory mitigation to compensate for the harm 
caused by such illega l actions. Such compensatory mitigation activities sha ll be placed as 
an enfo rceable requirement upon a vio la tor as authorized by law. 

III. PROCEDURES 

A. Flow chart. 

The attached now chart provides an outline of the procedures EPA and the Corps will 
follow in enforcement cases involving unpermitted discharges. The procedures in (B.), 
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(C.), (D.), (E.) and (F.) below are in a sequence in which they could occur. However, 
these procedures may be combined in an effort to expedite the enforcement process. 

B. Investigation. 

EPA, if it so requests and upon prior notification to the Corps, will be the investigating 
agency for unpermitted activities occurring in specially defined geographic areas (e.g., a 
particular wetland type, areas dec lared a "special case" within the meaning of the MOA 
on Geographical Jurisdiction and Section 404(f) of the Section 404 Program). Timing of 
investigations will be commensurate with agency resources and potential environmental 
damage. To reduce the potential for duplicative federal effort, each agency should verify 
prior to initiating an investigation that the other agency does not intend or has not already 
begun an investi gation of the same reported violation. If a violation exists, a field 
investigation report will be prepared which at a minimum provides a detailed description 
of the illegal activity, the existing environmental setting, initial view on potential impacts 
and a recommendation on the need for initial corrective measures. Both agencies agree 
that investigations must be conducted in a professional, legal manner that will not 
prejudice future enforcement action on the case. Investigation reports wi ll be provided to 
the agency selected as the lead on the case. 

C . Immediate E nforcement Action. 

The investigating or lead enforcement agency should inform the responsible parties of the 
violation and inform them that all illegal acti vity should cease pending further federal 
action. A notification letter or administrative order to that effect will be sent in the most 
expeditious manner. l ftime allows, an order for initial corrective measures may be 
included with the notification letter or administrative order. Also, if time allows, input 
from other federal, state, tribal and local agencies will be considered when determining 
the need for such initial corrective measures. In all cases the Corps will provide EPA a 
copy of its violation letters and EPA will provide the Corps copies of its §308 letters 
and/or §309 administrative orders. These communications will include language 
requesting the other agency's views and recommendations on the case. The violator will 
also be notified that the other agency has been contacted. 

D. Lead Enforcement Agency Selection. 

Using the fo llowing criteria, the investigating agency wi ll determine which agency will 
complete action on the enforcement case: 

I. EPA will act as the lead enforcement agency when an unpermitted activity involves the 
fo llowing: 

a. Repeat Yiolator(s); 
b. Flagrant Yiolation(s); 
c. Where EPA requests a class of cases or a particul ar case; or 
d. The Corps recommends that an EPA administrati ve penalty action may be warranted. 
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2. T he Corps will act as the lead enforcement agency in all othe r unpermitted cases not 
identified in Part lJ I 0. 1. above. Where EPA noti fi cs the Corps that, because of limited 
staff resources or other reasons, it will not take actio n on a specific case, the Corps may 
take action commensurate with resource ava ilabili ty. 

3. The Corps w ill act as the lead enforcement agency for Corps-issued permit condition 
v io lations. 

4. Where EPA requests the Corps to take acti on on a permit conditio n v io lation, this 
MOA establishes a "right of fi rst refusal" for the Corps. Where the Corps notifies EPA 
that, because of limited staff resources or other reasons, it will not take an action on a 
permit condi tion v io lation case, the EPA may take action commensurate with resource 
availabili ty. However, a determination by the Corps that the activity is in compliance 
with the permit will represent a final enforcement decision for that case. 

E. Enforcement Response. 

The lead enforcement agency sha ll dete rmine, based on its authority, the appropriate 
enforcement response taking into consideratio n any views provided by the other agency. 
An appropriate enforcement response may inc lude an administrati ve order, administrati ve 
pena lty compla int, a c iv il or criminal judic ia l referral or other appropriate formal 
enforcement response. 

F. Resolution. 

T he lead enforcement agency shall make a final determination that a violation is resolved 
and notify interested parties so that concurrent enforcement files within another agency 
can be c losed. In addition, the lead enfo rcement agency sha ll make arrangements for 
prope r monitoring when required for any remedy/removal, compensatory mitigation or 
other corrective measures. 

G. After-the-Fact Permits. 

No after-the-fact (A TF) perm it application sha ll be accepted until reso lution has been 
reached through an appropriate enforcement response as determined by the lead 
enforcement agency (e.g., until all administra tive, lega l and/or corrective action has been 
completed, or a decision has been made that no enforcement actio n is to be taken). 

IV. RELATED MATTERS 

A. Interagency Agreements. 

T he Army and EPA are encouraged to enter into interagency agreements with other 
federal, state, triba l and loca l agencies which will prov ide assistance to the Corps and 
EPA in pursuit of Section 404 enforcement activities. For example, the pre liminary 
enforcemen t site investigations or post-case monitoring activities req uired to ensure 
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com pliance with any enforcement order can be delegated to third parties (e.g., FWS) who 
agree to assist Corps/EPA in com pi iance efforts. 1-lowever, only the Corps o r EPA may 
make a vio lation determination and/or pursue an appropriate enforcement response based 
upon information received from a third party. 

B. Corps/EPA Field Agreements. 

Corps Divis ion or District offices and the ir respective EPA Regional offices are 
enco uraged to enter into fi eld level agreements to more specifically implement the 
prov is ions of this MOA. 

C. Data Information Exchange. 

Data which would enhance either agency's enforcement efforts should be exchanged 
between the Corps and EPA where available. At a minimum, each agency shall begin to 
develop a compute rized data list o f persons receiving ATF permits or that have been 
subj ect to a Section 404 enforcement actio n subsequent to February 4, 1987 (enactment 
date of the 1987 Clean Water Act Amendments) in order to provide historica l compliance 
data on persons found to have illegally discharged. Such information will he lp in an 
adm inistrative penalty action to eva luate the statutory factor concerning history of a 
violator and will help to determ ine whether pursuit o f a criminal action is appropriate. 

V. GENERAL 

A. T he procedures and responsibilities of each agency specified in this MOA may be 
delegated to subordinates consistent with established agency procedures. 

B. T he po licy and procedures contained within th is MOA do not create any rights, e ither 
substantive or procedura l, enforceable by any party regarding an enforcement action 
brought by eithe r agency or by the U.S. Deviation or variance from these MOA 
procedures wi ll not constitute a defense for violators or others concerned with any 
Section 404 enforcement action. 

C. Nothing in thi s document is intended to diminish, modify or otherwise affect the 
statutory or regulatory authorities of e ither agency. All formal guidance interpreting this 
MOA shall be issued j ointly. 

D. This agreement sha ll take effect 60 days after the date of the last s ignature below and 
will conti nue in effect for five years unless extended, modified or revoked by agreement 
of both parties, or revoked by e ither party a lone upon six months written notice, prior to 
that time. 

Robert W. Page 
Assistant Secretary of the Army (Civil Works) 
January 19, 1989 
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Rebecca W. Hanmer 
Acting Assi stant Administrator for Water 
U.S. Environmental Protection Agency 
January 19, 1989 
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In re: 

Complainant's Ex. 51 

UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

REGION6 

Henry R. Stevenson, Jr. & 
Parkwood Land Co. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 

Docket No. CW A-06-20 11-2709 

Respondents 

DECLARATION OF BARBARA J. ALDRIDGE 

Pursuant to the Regional Judicial Officer's Partial Accelerated Decision issued on April 

17, 2012, and subsequent communications, the Complainant, Environmental Protection Agency 

("EPA") Region 6, hereby supplements the record with the following Declaration from Barbara 

J. Aldridge, EPA Region 6 Environmental Protection Specialist, with regard to the penalty 

calculated in this matter. 

I, Barbara J. Aldridge, declare as follows: 

1. I am employed as an Environmental Protection Specialist and credentialed 

Wetlands Inspector in the Marine & Coastal Section of the Ecosystems Protection Branch, Water 

Quality Protection Division, EPA Region 6, Dallas, Texas. 

2. I have 24 years of federal service. I have been employed with EPA since 1990. 

From 1995 to 2010, I was an enforcement officer in the EPA Region 6 Superfund Division. As 

an enforcement officer, I developed Comprehensive Environmental Response, Compensation 

and Liability Act ("CERCLA") enforcement cases by gathering, analyzing, and managing 

evidence to support cleanup and cost recovery actions related to CERCLA "Superfund" Sites. I 
I 

performed litigation development and support activities in partnership with the Department of 

Justice in referred cases. 
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3. In February of2010, I was assigned to the Wetlands Section ofthe Water Quality 

Protection Division. I perform wetland inspections, document evidence for case development 

and enforcement actions, and manage enforcement data for Clean Water Act ("the Act" or 

"CW A") compliance and enforcement actions. 

4. I have a current credential as a duly commissioned enforcement officer, 

authorized to conduct official investigations and inspections pursuant to all federal laws 

administered by the EPA. 

5. As the EPA representative responsible for calculating the proposed penalty in this 

matter, I have personal knowledge of the matters set forth in this Declaration. 

6. On July 18, 2011, the Complainant filed an Administrative Complaint under 

309(g) of the Act, alleging that the Respondents violated Section 30l(a) of the Act by 

discharging pollutants from a point source into waters of the United States without an authorized 

permit issued by the U.S. Army Corps of Engineers ("Corps of Engineers"). The complaint 

proposes a Class I penalty of $32,500.00. 

7. A Public Notice of the proposed penalty was published on July 21, 2011. On July 

20, 2011, EPA notified the State of Texas of the proposed penalty. The EPA received no 

comments on the proposed penalty. 

8. In calculating a penalty, Section 309(g)(3) of the Act, 33 U.S.C. § 1319(g)(3), 

requires that EPA take into account (1) the nature, circumstances, extent and gravity ofthe 

violation, and, with respect to the violator, (2) ability to pay, (3) any prior history of violations, 

(4) the degree of culpability, (5) economic benefit or savings (if any) resulting from the 

violation, and ( 6) such other matters as justice may require. 

' 
9. The proposed penalty in this matter is consistent with these statutory factors. 
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A discussion of the application of each of the Act's statutory factors in this manner follows. 

10. I followed the guidance as noted in the document, "Issuance of Revised CW A 

Section 404 Settlement Penalty Policy," issued December 21,2001, in the penalty calculation 

process. 

11. As to the statutory factor (1) the nature, circumstances, extent and gravity of the 

violation: the Respondents discharged dredged and fill material, including dirt, wire, chunks of 

cement, rebar and other debris, into approximately 1.26 acres of waters of the United States, 

specifically jurisdictional wetlands, without a permit. The impacted area is forested wetlands 

immediately adjacent to and within the 100-year floodplain ofthe Neches River, a navigable 

water of the United States. I considered this violation to be serious, for the reasons outlined 

below. 

12. One reason to consider this violation serious is that it involves a discharge without 

a 

permit. Unpermitted discharges present major challenges to the federal government's 

responsibility under the Act for regulatipg discharges to waters of the United States. The Corps. 

of Engineers has the responsibility under the Clean Water Act to evaluate a proposed discharge 

of dredged or fill material to waters of the United States and the opportunity to allow it, to 

prohibit it, or to allow it with conditions. The permitting process also allows for public and 

agency input, including EPA review of proposed discharge permits. When a discharger fails to 

apply for a permit, the opportunity to protect the nation's waters through permit denial or permit 

condition is lost. 

13. The unauthorized activity circumvented the permitting process under Section 404 

of the Act and resulted in avoidable impacts to tidal waters of the United States, in this instant 
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case, segment 0601, Neches River Tidal, as identified by the Texas Commission on 

Environmental Quality, 2004. Specifically, the applicant has precluded the environmental 

protection process afforded by the EPA's 404(b)(l) Guidelines for Specification of Disposal 

Sites for Dredged or Fill Material (40 CFR Part 230), regulations which require that a less 

environmentally damaging practicable alternative be permitted and that all practicable measures 

to avoid, minimize, and mitigate impacts have been identified. 

14. Another reason to·consider this violation serious is the extent of impact to the 

aquatic environment. Wetlands provide beneficial functions to the human environment, including 

fish and wildlife habitat, flood protection and floodwater storage,.water filtration and water 

quality improvement, carbon sequestration, aesthetics, recreational and educational benefits and 

biological productivity. According to the Fish and Wildlife Service's Report, "Status and Trends 

of Wetlands in the Conterminous United States, 2004-2009," forested wetlands sustained their 

largest losses since the 1974 to 1985 time period. An estimated 392,600 acres (158,950 ha) of 

forested wetland area was lost between 2004 and 2009. The loss of the forested wetlands in this 

case adds to the direct, indirect, and cumulative impacts to wetlands. 

15. The duration of the violation is another consideration that I gave to calculating 

the penalty. The violation occurred from 2007 to 2010. I considered the need for deterrence 

and the Respondent's lack of cooperation. The Corps of Engineers included information in the 

case file which reported the violation by an anonymous informant. The violation is visible to 

the developer community in the area. Accordingly, the EPA's goal with this penalty action is to 

send a message of deterrence to the regulated community that these types of activities require 

authorization under a CW A Section 404 permit. The EPA therefore considered deterrence as a 

factor for increasing the penalty. On January 31, 2011, the EPA issued an Administrative 
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Order ("Order") for injunctive relief to the Respondents requiring them to submit a plan for the 

restoration of the unauthorized fill. The Respondents refused to comply with the Order. I also 

considered the Respondents ' lack of compliance and cooperation with the Order in increasing 

the penalty. 

16. As to the statutory factor (2) ability to pay: Respondents have not indicated an 

issue of inability to pay the penalty, and therefore EPA did not reduce the penalty based upon 

this statutory factor. 

17. As to the statutory factor (3), prior history ofviolations: Respondents have a long 

history of involvement with the Corps of Engineers and the Act's Section 404 application 

process. The Corps has documented an extensive compliance history with the Respondents since 

April of 1991, including four confirmed unauthorized activities (excluding the current violation), 

two after-the-fact issued permits, four issued permits, three withdrawn permit applications and 

12 jurisdictional determination requests. 

18. As to the statutory factor (4), degree of culpability: Respondents have a long 

history of involvement with the Corps of Engineers and the Act's Section 404 application 

process. The Corps has documented an extensive history with the Respondents since April of 

1991, including four confirmed unauthorized activities (excluding the current violation), two 

after-the-fact issued permits, four issued permits, three withdrawn permit applications and 12 

jurisdictional determination requests. The Respondents cannot claim ignorance of permitting 

requirements. 

19. As to the statutory factor (5), economic benefit or savings resulting from the 

violation, none was estimated. 
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20. As to statutory factor (6), such other matters as justice may require, EPA is 

unaware of any such matters and did not make any adjustments to the proposed penalty based on 

this statutory factor. 

21 . The facts related to the statutory factors discussed in paragraphs above support the 

proposed penalty of$32,500.00 for the discharge of pollutants from a point source into waters of 

the United States without an authorized permit issued by the U.S. Army Corps of Engineers. 

22. I declare the foregoing to be true and correct to the best of my knowledge, 

information and belief under penalty of perjury. 

Barbara J. AI td 
U.S. EPA, Regwn 6 
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