





Whether or not you request a formal hearing, you may request an informal conference with EPA
to discuss any issues relating to the alleged violations and the amount of the proposed penalty.
‘EPA encourages all parties against whom it files a Complaint to pursue the possibility of a
settlement by participating in an informal conference with EPA. However, a request for an
informal conference does not substitute for a written Answer, affect what you may choose to say
in a written Answer, or extend the thirty (30) days by which you must file an Answer to request a
hearing.

Enclosed are copies of the Consolidated Rules of Practice, which govern this proceeding. For
your general information and use, I also have enclosed both an Information Sheet for U.S. EPA
Small Business Resources and a Notice of Security and Exchange Commission Registrants’ Duty
to Disclose Environmental Legal Proceedings, which may or may not apply to you.

The EPA encourages the use of Supplemental Environmental Projects (SEPs), where
appropriate, as part of any settlement. I am enclosing a brochure on EPA’s SEP Policy. Please
note that SEPs are only available as part of a negotiated settlement and will not be available if
this case is resolved by formal adjudication.

If you have any questions or wish to schedule an informal settlement conference, please contact
the attorney whose name is listed in the Complaint.

Sincerely yours,

/E’Q b o
Dore LaPosta, Diréctor

Division of Enforcement and Compliance Assistance

Enclosures

cc: Karen Maples, Regional Hearing Clerk (w/o enclosures)









7. Section 2(u) of FIFRA, 7 U.S.C. § 136(u), defines the term “pesticide” as, among
other things, “(1) any substance or mixture of substances intended for preventing, destroying,
repelling or mitigating any pest.”

8. Section 2(mm)(1) of FIFRA, 7 U.S.C. § 136(mm)(1), defines the term
“antimicrobial pesticide” as, among other things, “a pesticide that (A) is intended to- (i)
disinfect, sanitize, reduce, or mitigate growth or development of microbiological organisms.”

9. Pursuant to Section 3 of FIFRA, 7 U.S.C. § 136a, all pesticides intended for
distribution or sale must be registered with EPA. '

10.  As part of its business, Respondent distributes and has distributed Zimek brand
products, including, but not limited to, the Rapid Decontamination and Disinfecting System for
Room and Vehicle Application and accessories for this system (“Zimek Fogging Systems™).

11.  With the Zimek Fogging Systems described in paragraph 10, above, Respondent
has sold the pesticides Zimek QD (EPA Registration Number 70263-6-81632) and Zimek D&I
Plus (EPA Reg. No. 70263-3-81632).

12. Respondent is a distributor or seller within the meaning of Section 2(gg) of
FIFRA, 7 U.S.C. §136(gg).

13.  Respondent is a “dealer” or “other distributor” within the meaning of Section 14(a)
(1) of FIFRA, 7 U.S.C. §136l(a) (1).

14.  On or about October 5, 2011, duly authorized EPA inspectors conducted an
inspection at Respondent’s facility (“October inspection”).

15.  The October inspection was conducted pursuant to and in accordance with the
provisions of Section 9(a)(1) of FIFRA, 7 U.S.C. § 136g(a)(1).

16.  As a result of the October inspection, EPA obtained documentation of
Respondent’s distribution and/or sale of Zimek Fogging Systems.

17.  As aresult of the October inspection, EPA obtained documentation of
Respondent’s distribution and/or sale of EPA-registered pesticides.

18.  Asa result of the October inspection, EPA obtained documentation of claims
promulgated by Respondent on behalf of the Zimek Fogging Systems with respect to the use of
EPA-registered pesticides in such systems.

19.  Specifically, Respondent recommended the application of EPA-registered
pesticide via Zimek Fogging Systems as a means of disinfecting ambulances and emergency

vehicles.

20.  On or about May 12, 2011, duly authorized inspectors conducted an inspection of
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Complainant proposes, subject to receipt and evaluation of further relevant information,
including but not limited to the size of your business, that Respondent be assessed the following
civil penalties for the violations alleged in this Complaint:

Sale/distribution of pesticide products for unapproved use
4 Counts @ $5,670 per violation .. veessessansssesaennes $22,680
Total (rounded to the nearest $100) .....cceeecvveirsvrisisssecnsneisnscsnecseecsannes $22,700

PROCEDURES GOVERNING THIS ADMINISTRATIVE LITIGATION

The rules of procedure governing this civil administrative litigation were set forth in 64
Fed. Reg. 40138 (July 23, 1999), entitled, “CONSOLIDATED RULES OF PRACTICE
GOVERNING THE ADMINISTRATIVE ASSESSMENTS OF CIVIL PENALTIES,
ISSUANCE OF COMPLIANCE OR CORRECTIVE ACTION ORDERS, AND THE
REVOCATION, TERMINATION OR SUSPENSION OF PERMITS”, and are now codified at
40 C.F.R. Part 22. A copy of these rules accompanies this “Complaint and Notice of Opportunity
for Hearing” (hereinafter referred to as the “Complaint™).

A. Answering the Complaint

Where Respondent intends to contest any material fact upon which the Complaint is
based, to contend that the proposed penalty is inappropriate or to contend that Respondent is
entitled to judgment as a matter of law, Respondent must file with the Regional Hearing Clerk of
EPA, Region 2, both an original and one copy of a written Answer to the Complaint. (40 C.F.R.

22.15(a)) An Answer must be filed within 30 days after service of a Complaint at the following
address: The address of the Regional Hearing Clerk of EPA, Region 2, is:

Regional Hearing Clerk

U.S. Environmental Protection Agency, Region 2
290 Broadway, 16th floor

New York, NY 10007-1866

(Note that any documents filed after an Answer has been filed should be filed as specified in
“D”, below.) :

Respondent shall also then serve one copy of the Answer to the Complaint upon
Complainant and any other party to the action. (40 C.F.R. § 22.15(a)).

Respondent’s Answer to the Complaint must clearly and directly admit, deny, or explain
each of the factual allegations that are contained in the Complaint .and with regard to which
Respondent has any knowledge (40 C.F.R. § 22.15(b)). Where Respondent lacks knowledge of a
particular factual allegation and so states in its Answer, the allegation is deemed denied.

(40 C.F.R. § 22.15(b)) The Answer shall also set forth: (1) the circumstances or arguments that
are alleged to constitute the grounds of defense, (2) the facts that Respondent disputes (and thus
intends to place at issue in the proceeding), and (3) whether Respondent requests a hearing
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Mail Code 1900L
Washington, D.C. 20460

E. Exhaustion of Administrative Remedies

Where Respondent fails to appeal an adverse initial decision to the Environmental
Appeals Board pursuant to 40 C.F.R. § 22.30, and that initial decision thereby becomes a final
order pursuant to the terms of 40 C.F.R. § 22.27(c), Respondent waives its right to judicial
review (40 C.F.R. § 22.27(d)).

In order to appeal an initial decision to the Agency’s Environmental Appeals Board
[EAB; see 40 C.F.R. § 1.25(e)], Respondent must do so within 30 days after the initial decision
is served (40 C.F.R. § 22.30(a)). Pursuant to 40 C.F.R. § 22.7(c), where service is effected by
mail, five days shall be added to the time allowed by these [rules] for the filing of a responsive
document. Note that the 45-day period provided for in 40 C.F.R. § 22.27(c) (discussing when an
initial decision becomes a final order) does not pertain to or extend the time period prescribed in
40 C.F.R. § 22.30(a) for a party to file an appeal to the EAB of an adverse initial decision.

INFORMAL SETTLEMENT CONFERENCE

Whether or not Respondent requests a formal hearing, EPA encourages settlement of this
proceeding consistent with the provisions of the Act and its applicable regulations
(40 C.F.R. § 22.18(b)). At an informal conference with representative(s) of Complainant,
Respondent may comment on the charges made in this Complaint, and Respondent may also
provide whatever additional information that it believes is relevant to the disposition of this
matter, including: (1) actions Respondent has taken to correct any or all of the violations herein
alleged, (2) any information relevant to Complainant’s calculation of the proposed penalty, (3)
the effect the proposed penalty would have on Respondent’s ability to continue in business, and
(4) any other special facts or circumstances Respondent wishes to raise.

Complainant has the authority to modify the amount of the proposed penalty, where
appropriate, to reflect any settlement agreement reached with Respondent or any relevant
information previously not known to Complainant, or to dismiss any or all of the charges if
Respondent can demonstrate that the relevant allegations are without merit and that no cause of
action as herein alleged exists. Respondent is referred to 40 C.F.R. § 22.18.

Any request for an informal conference or any questions that Respondent may have
regarding this complaint should be directed to:

Naomi P. Shapiro

Assistant Regional Counsel

U.S. Environmental Protection Agency, Region 2
290 Broadway, 16th floor

New York, NY 10007-1866

212-637-3221
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As used in these Consolidated Rules of Practice, words in the singular aiso include the plural and words
in the masculine gender also include the feminine, and vice versa, as the case may require.

§ 22.3 Definitions.

,top

(a) The following definitions apply to these Consolidated Rules of Practice:

Act means the particular statute authorizing the propeeding at issue.

Administrative Law Judge means an Administrative Law Judge appointed under 5 U.S.C. 3105.
Administrator means the Administrator of the U.S. Environmental Protection Agency or his delegate.
Agency means the United States Environmental Protection Agency.

Business confidentiality claim means a confidentiality claim as defined in 40 CFR 2.201(h). -

Clerk of the Board means the Clerk of the Environmental Appeals Board, Mail Code 11038, U.S.
Environmental Protection Agency, 1200 Pennsylvania Ave., NW., Washington, DC 20460.

Commenter means any person (other than a party) or representative of such person who timely:

(1) Submits in writing to the Regional Hearing Clerk that he is providing or intends to provide comments
on the proposed assessment of a penalty pursuant to sections 309(g)(4} and 311(b)(6)(C) of the Clean
Water Act or section 1423(c) of the Safe Drinking Water Act, whichever applies, and intends to
participate in the proceeding; and

(2) Provides the Regional Hearing Clerk with a return éddress.

Complainant means any person authorized to issue a complaint in accordance with §§22.13 and 22.14
on behalf of the Agency to persons alleged to be in violation of the Act. The complainant shall not be a
member of the Environmental Appeals Board, the Regional Judicial Officer or any other person who will
participate or advise in the adjudication.

Consolidated Rules of Practice means the regulations in this part.
Environmental Appeals Board means the Board within the Agency described in 40 CFR 1.25.

Final order means:

(1) An order issued by the Environmental Appeals Board or the Administrator after an appeal of an initial
decision, accelerated decision, decision to dismiss, or default order, disposing of the matter in
controversy between the parties;

(2) An initial decision which becomes a final order under §22.27(c); or
(3) A final order issued in accordance with §22.18.

Hearing means an evidentiary hearing on the record, open to the public (to the extent consistent with
§22.22(a)(2)), conducted as part of a proceeding under these Consolidated Rules of Practice.

Hearing Clerk means the Hearing Clerk, Mail Code 1900, U.S. Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington, DC 20460.

initial decision means the decision issued by the Presiding Officer pursuant to §§22.17(c), 22.20(b) or
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drawing adverse inferences against a party, striking a party's pleadings or other submissions from the
record, and denying any or all relief sought by the party in the proceeding.

(b) Regional Judicial Officer. Each Regional Administrator shall delegate to one or more Regional
Judicial Officers authority to act as Presiding Officer in proceedings under subpart | of this part, and to
act as Presiding Officer until the respondent files an answer in proceedings under these Consolidated
Rules of Practice to which subpart | of this part does not apply. The Regional Administrator may also
delegate to one or more Regional Judicial Officers the authority to approve settlement of proceedings
pursuant to §22.18(b)(3). These delegations will not prevent a Regional Judicial Officer from referring
any motion or case to the Regional Administrator. A Regional Judicial Officer shall be an attorney who is
a permanent or temporary employee of the Agency or another Federal agency and who may perform
other duties within the Agency. A Regional Judicial Officer shall not have performed prosecutorial or
investigative functions in connection with any case in which he serves as a Regional Judicial Officer. A
Regional Judicial Officer shall not knowingly preside over a case involving any party concerning whom
the Regional Judicial Officer performed any functions of prosecution or irivestigation within the 2 years
preceding the commencement of the case. A Regional Judicial Officer shall not prosecute enforcement
cases and shall not be supervised by any person who supervises the prosecution of enforcement cases,
but may be supervised by the Regional Counsel.

(c) Presiding Officer. The Presiding Officer shall conduct a fair and impartial proceeding, assure that the
facts are fully elicited, adjudicate all issues, and avoid delay. The Presiding Officer may:

(1) Conduct administrative hearings under these Consolidated Rules of Practice;

(2) Rule upon motions, requests, and offers of proof, and issue all necessary orders;
(3) Administer oaths and affirmations and take affidavits;

(4) Examine witnesses and receive documentary or other evidence;

(5) Order a party, or an officer or agent thereof, to produce testimony, documents, or other non-
privileged evidence, and failing the production thereof without good cause being shown, draw adverse
inferences against that party;

(6) Admit or exclude evidence;
(7) Hear and decide questions of facts, law, or discretion;

(8) Require parties to attend conferences for the settlement or simplification of the issues, or the
expedition of the proceedings;

(9) Issue subpoenas authorized by the Act; and

(10) Do all other acts and take all measures necessary for the maintenance of order and for the efficient,
fair and impartial adjudication of issues arising in proceedings governed by these Consolidated Rules of
Practice.

(d) Disqualification, withdrawal and reassignment. (1) The Administrator, the Regional Administrator, the
members of the Environmental Appeals Board, the Regionai Judicial Officer, or the Administrative Law
Judge may not perform functions provided for in these Consolidated Rules of Practice regarding any
matter in which they have a financial interest or have any relationship with a party or with the subject
matter which would make it inappropriate for them to act. Any party may at any time by motion to the
Administrator, Regional Administrator, a member of the Environmental Appeals Board, the Regional
Judicial Officer or the Administrative Law Judge request that he or she disqualify himself or herself from
the proceeding. If such a motion to disqualify the Regionai Administrator, Regional Judicial Officer or
Administrative Law Judge is denied, a party may appeal that ruling to the Environmental Appeals Board.
If a motion to disqualify a member of the Environmental Appeals Board is denied, a party may appeal
that ruling to the Administrator. There shall be no interfocutory appeal of the ruiing on a motion for
disqualification. The Administrator, the Regional Administrator, a member of the Environmental Appeals
Board, the Regional Judicial Officer, or the Administrative Law Judge may at any time withdraw from any
proceeding in which he deems himself disqualified or unable to act for any reason.

(2) If the Administrator, the Regional Administrator, the Regional Judicial Officer, or the Administrative
Law Judge is disqualified or withdraws from the proceeding, a qualified individual who has none of the
infirmities listed in paragraph (d)(1) of this section shall be assigned as a replacement. The Administrator

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr;rgn=div5;view=text;node=40%3A1.0.1.1.2...  3/27/2008






Electronic Code of Federal Regulations:

class mail (including certified mail, return receipt requested, Overnight Express and Priority Mail), or by
any reliable commercial delivery service. The Presiding Officer or the Environmental Appeals Board may
by order authorize facsimile or electronic service, subject to any appropriate conditions and limitations.

(c) Form of documents. (1) Except as provided in this section, or by order of the Presiding Officer or of
the Environmental Appeals Board there are no specific requirements as to the form of documents.

(2) The first page of every filed document shall contain a caption identifying the respondent and the
docket number. All legal briefs and legal memoranda greater than 20 pages in length (excluding
attachments) shall contain a table of contents and a tabie of authorities with page references.

(3) The original of any filed document (other than exhibits) shall be signed by the party filing or by its
attorney or other representative. The signature constitutes a representation by the signer that he has
read the document, that to the best of his knowledge, information and belief, the statements made
therein are true, and that it is not interposed for delay.

{4) The first document filed by any person shali contain the name, address, and telephone number of an
individual authorized to receive service relating to the proceeding. Parties shall promptly file any
changes in this information with the Regional Hearing Clerk, and serve copies on the Presiding Officer
and all parties to the proceeding. If a party fails to furnish such information and any changes thereto,
service to the party's last known address shall satisfy the requirements of paragraph (b)(2) of this
section and §22.6.

(5) The Environmental Appeals Board or the Presiding Officer may exclude from the record any
document which does not comply with this section. Written notice of such exciusion, stating the reasons
therefor, shall be promptly given to the person submitting the document. Such person may amend and
resubmit any excluded document upon motion granted by the Environmental Appeals Board or the
Presiding Officer, as appropriate.

(d) Confidentiality of business information. (1) A person who wishes to assert a business confidentiality
claim with regard to any information contained in any document to be filed in a proceeding under these
Consolidated Rules of Practice shall assert such a claim in accordance with 40 CFR part 2 at the time
that the document is filed. A document filed without a claim of business confidentiality shall be available
to the public for inspection and copying.

(2) Two versions of any document which contains information claimed confidential shall be filed with the
Regional Hearing Clerk:

(i) One version of the document shall contain the information claimed confidential. The cover page shall
include the information required under paragraph (c)(2) of this section and the words “Business
Confidentiality Asserted”. The specific portion(s) alleged to be confidential shail be clearly identified
within the document.

(i) A second version of the document shall contain all information except the specific information
claimed confidential, which shall be redacted and replaced with notes indicating the nature of the
information redacted. The cover page shall state that information claimed confidential has been deleted

and that a complete copy of the document containing the information claimed confidential has been filed

with the Regional Hearing Clerk.

(3) Both versions of the document shall be served on the Presiding Officer and the complainant. Both
versions of the document shall be served on any party, non-party participant, or representative thereof,
authorized to receive the information claimed confidential by the person making the claim of
confidentiality. Only the redacted version shall be served on persons not authorized to receive the
confidential information.

(4) Only the second, redacted version shall be treated as public information. An EPA officer or employee
may disclose information claimed confidential in accordance with paragraph (d)(1) of this section only as
authorized under 40 CFR part 2.

[64 FR 40176, July 23, 1999, as amended at 69 FR 77639, Dec. 28, 2004]

§ 22.6 Filing and service of rulings, orders and decisions.

o
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§ 22.10 Appearances.

top

Any party may appear in person or by counsel or other representative. A partner may appear on behalf
of a partnership and an officer may appear on behaif of a corporation. Persons who appear as counsel
or other representative must conform to the standards of conduct and ethics required of practitioners
before the courts of the United States.

§ 22.11 Intervention and non-party briefs.

o

(a) Intervention. Any person desiring to become a party to a proceeding may move for leave to
intervene. A motion for leave to intervene that is filed after the exchange of information pursuant to
§22.19(a) shall not be granted uniess the movant shows good cause for its failure to file before such
exchange of information. All requirements of these Consolidated Rules of Practice shall apply to a
motion for leave to intervene as if the movant were a party. The Presiding Officer shall grant leave to
intervene in all or part of the proceeding if: the movant claims an interest relating to the cause of action;
a final order may as a practical matter impair the movant's ability to protect that interest; and the
movant's interest is not adequately represented by existing parties. The intervenar shall be bound by
any agreements, arrangements and other matters previously made in the proceeding unless otherwise
ordered by the Presiding Officer or the Environmenta! Appeals Board for good cause.

(b) Non-party briefs. Any person who is not a party to a proceeding may move for leave to file a non-
party brief. The motion shali identify the interest of the applicant and shall explain the relevance of the
brief to the proceeding. All requirements of these Consolidated Rules of Practice shall apply to the
motion as if the movant were a party. If the motion is granted, the Presiding Officer or Environmental
Appeals Board shall issue an order setting the time for filing such brief. Any party to the proceeding may
file a response to a non-party brief within 15 days after service of the non-party brief.

§ 22.12 Consolidation and severance.

],

(a) Consolidation. The Presiding Officer or the Environmental Appeals Board may consolidate any or all
matters at issue in two or more proceedings subject to these Consolidated Rules of Practice where:
there exist common parties or common questions of fact or law; consolidation would expedite and
simplify consideration of the issues; and consalidation would not adversely affect the rights of parties
engaged in otherwise separate proceedings. Proceedings subject to subpart | of this part may be
consolidated only upon the approval of all parties. Where a proceeding subject to the provisions of
subpart | of this part is consolidated with a proceeding to which subpart | of this part does not apply, the
procedures of subpart | of this part shall not apply to the consoclidated proceeding.

(b) Severance. The Presiding Officer or the Environmental Appeals Board may, for good cause, order
any proceedings severed with respect to any or all parties or issues.

Subpart C—Prehearing Procedures

top

§ 22.13 Commencement of a proceeding.

1

(a) Any proceeding subject to these Consolidated Rules of Practice is commenced by filing with the
Regional Hearing Clerk a complaint conforming to §22.14.

Page 10028 .
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one copy of a written answer to the complaint with the Regional Hearing Clerk and shall serve copies of
the answer on all other parties. Any such answer to the complaint must be filed with the Regional
Hearing Clerk within 30 days after service of the complaint.

(b) Contents of the answer. The answer shall clearly and directly admit, deny or explain each of the
factual allegations contained in the compiaint with regard to which respondent has any knowledge.
Where respondent has no knowledge of a particular factual allegation and so states, the allegation is
deemed denied. The answer shall aiso state: The circumstances or arguments which are alleged to
constitute the grounds of any defense; the facts which respondent disputes; the basis for opposing any
proposed relief, and whether a hearing is requested.

(c) Request for a hearing. A hearing upon the issues raised by the complaint and answer may be held if
requested by respondent in its answer. If the respondent does not request a hearing, the Presiding
Officer may hold a hearing if issues appropriate for adjudication are raised in the answer.

(d) Failure to admit, deny, or explain. Failure of respondent to admit, deny, or explain any material
factual allegation contained in the complaint constitutes an admission of the allegation.

(e) Amendment of the answer. The respondent may amend the answer to the complaint upon motion
granted by the Presiding Officer. ‘

§ 22.16 Motions.

.o

(a) General. Motions shall be served as provided by §22.5(b)(2). Upon the filing of 2 motion, other
parties may file responses to the motion and the movant may file a reply to the response. Any additional
responsive documents shall be permitted only by order of the Presiding Officer or Environmental
Appeals Board, as appropriate. All motions, except those made orally on the record during a hearing,
shail:

(1) Be in writing;

(2) State the grounds therefor, with particularity;

(3) Set forth the relief sought; and

(4) Be accompanied by any affidavit, certificate, other evidence or legal memorandum relied upon.

(b) Response to motions. A party's response to any written motion must be filed within 15 days after
service of such motion. The mavant's reply to any written response must be filed within 10 days after
service of such response and shall be limited to issues raised in the response. The Presiding Officer or
the Environmental Appeals Board may set a shorter or longer time for response or reply, or make other
orders conceming the disposition of motions. The response or reply shail be accompanied by any
affidavit, certificate, other evidence, or legal memorandum relied upon. Any party who fails to respond
within the designated period waives any objection to the granting of the motion.

(c) Decision. The Regional Judicial Officer (or in a proceeding commenced at EPA Headquarters, the
Environmental Appeals Board) shall rule on all motions filed or made before an answer to the complaint
is filed. Except as provided in §§22.29(c) and 22.51, an Administrative Law Judge shall rule on all
motions filed or made after an answer is filed and before an initial decision has become final or has been
appealed. The Environmental Appeals Board shall rule as provided in §22.29(c) and on all motions filed
or made after an appeal of the initial decision is filed, except as provided pursuant to §22.28.

(d) Oral argument. The Presiding Officer or the Environmental Appeals Board may permit oral argument
on motions in its discretion.

§ 22.17 Default.

top

(a) Default. A party may be found to be in default: after motion, upon failure to file a timely answer to the

Page 12:0f 28 .
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complaint; upon failure to comply with the information exchange requirements of §22.19(a) or an order of
the Presiding Officer; or upon failure to appear at a conference or hearing. Default by respondent
constitutes, for purposes of the pending proceeding only, an admission of all facts alleged in the
complaint and a waiver of respondent’s right to contest such factual allegations. Default by complainant
constitutes a waiver of complainant's right to proceed on the merits of the action, and shall result in the
dismissal of the complaint with prejudice.

(b) Motion for default. A motion for default may seek resolution of all or part of the proceeding. Where
the motion requests the assessment of a penalty or the imposition of other relief against a defauiting
party, the movant must specify the penalty or other relief sought and state the legal and factual grounds
for the relief requested.

(c) Default order. When the Presiding Officer finds that default has occurred, he shall issue a defauit
order against the defaulting party as to any or all parts of the proceeding uniess the record shows good
cause why a default order should not be issued. If the order resolves all outstanding issues and claims in
the proceeding, it shall constitute the initial decision under these Consolidated Rules of Practice. The
relief proposed in the complaint or the motion for default shall be ordered unless the requested relief is
clearly inconsistent with the record of the proceeding or the Act. For good cause shown, the Presiding
Officer may set aside a default order.

(d) Payment of penalty; effective date of compliance or corrective action orders, and Permit Actions. Any
penaity assessed in the default order shall become due and payable by respondent without further
proceedings 30 days after the default order becomes final under §22.27(c). Any default order requiring
compliance or corrective action shall be effective and enforceable without further proceedings on the
date the default order becomes final under §22.27(c). Any Permit Action ordered in the default order
shall become effective without further proceedings on the date that the default order becomes finai
under §22.27(c).

§ 22.18 Quick resolution; settlement; alternative dispute resolution.

_ top

(@) Quick resolution. (1) A respondent may resolve the proceeding at any time by paying the specific
penalty proposed in the complaint or in complainant's prehearing exchange in full as specified by
complainant and by filing with the Regional Hearing Clerk a copy of the check or other instrument of
payment. if the complaint contains a specific proposed penalty and respondent pays that proposed
penalty in full within 30 days after receiving the complaint, then no answer need be filed. This paragraph
(a) shall not apply to any complaint which seeks a compliance or corrective action order or Permit
Action. In a proceeding subject to the public comment provisions of §22.45, this quick resolution is not
available until 10 days after the close of the comment period.

(2) Any respondent who wishes to resolve a proceeding by paying the proposed penalty instead of filing
an answer, but who needs additional time to pay the penalty, may file a written statement with the
Regional Hearing Clerk within 30 days after receiving the complaint stating that the respondent agrees
to pay the proposed penalty in accordance with paragraph (a)(1) of this section. The written statement
need not contain any response to, or admission of, the allegations in the complaint. Within 60 days after
receiving the complaint, the respondent shall pay the full amount of the proposed penalty. Failure to
make such payment within 60 days of receipt of the complaint may subject the respondent to defauit
pursuant to §22.17.

(3) Upon receipt of payment in full, the Regional Judicial Officer or Regional Administrator, or, in a
proceeding commenced at EPA Headquarters, the Environmental Appeals Board, shall issue a final
order. Payment by respondent shal! constitute a waiver of respondent's rights to contest the allegations
and to appeal the final order.

(b) Settlement. (1) The Agency encourages settiement of a proceeding at any time if the settlement is
consistent with the provisions and objectives of the Act and applicable regulations. The parties may
engage in settlement discussions whether or not the respondent requests a hearing. Settlement
discussions shall not affect the respondent’s obligation to file a timely answer under §22.15.

(2) Consent agreement. Any and all terms and conditions of a settlement shali be recorded in a written
consent agreement signed by all parties or their representatives. The consent agreement shall state
that, for the purpose of the proceeding, respondent: Admits the jurisdictional allegations of the complaint;
admits the facts stipulated in the consent agreement or neither admits nor denies specific factual
allegations contained in the complaint; consents to the assessment of any stated civil penalty, to the

Page 13 of 28
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issuance of any specified compliance or corrective action order, to any conditions specified in the
consent agreement, and to any stated Permit Action; and waives any right to contest the allegations and
its right to appeal the proposed final order accompanying the consent agreement. Where complainant
elects to commence a proceeding pursuant to §22.13(b), the consent agreement shail also contain the
elements described at §22.14(a)(1)-(3) and (8). The parties shall forward the executed consent
agreement and a proposed final order to the Regional Judicial Officer or Regional Administrator, or, in a
proceeding commenced at EPA Headquarters, the Environmental Appeals Board.

(3) Conclusion of proceeding. No settiement or consent agreement shall dispose of any proceeding
under these Consolidated Rules of Practice without a final order from the Regional Judicial Officer or
Regional Administrator, or, in a proceeding commenced at EPA Headquarters, the Environmental
Appeals Board, ratifying the parties' consent agreement.

(c) Scope of resolution or settlement. Full payment of the penalty proposed in a complaint pursuant to
paragraph (a) of this section or settlement pursuant to paragraph (b) of this section shall not in any case
affect the right of the Agency or the United States to pursue appropriate injunctive or other equitable
relief or criminal sanctions for any violations of law. Full payment of the penalty proposed in a complaint
pursuant to paragraph (a) of this section or settlement pursuant to paragraph (b) of this section shali only
resolve respondent's liability for Federal civil penalties for the violations and facts alleged in the
complaint.

(d) Altemmative means of dispute resolution. (1) The parties may engage in any process within the scope
of the Alternative Dispute Resolution Act (“ADRA"), 5 U.S.C. 581 et seq., which may facilitate voluntary
settiement efforts. Such process shall be subject to the confidentiality provisions of the ADRA.

(2) Dispute resolution under this paragraph (d) does not divest the Presiding Officer of jurisdiction and
does not automatically stay the proceeding. All provisions of these Consolidated Rules of Practice
remain in effect notwithstanding any dispute resolution proceeding.

(3) The parties may choose any person to act as a neutral, or may move for the appointment of a
neutral. If the Presiding Officer grants a motion for the appointment of a neutral, the Presiding Officer
shall forward the motion to the Chief Administrative Law Judge, except in proceedings under subpart | of
this part, in which the Presiding Officer shall forward the motion to the Regional Administrator. The Chief
Administrative Law Judge or Regional Administrator, as appropriate, shall designate a qualified neutral.

§ 22.19 Prehearing information exchange; prehearing conference; other discovery.

...199

(a) Prehearing information exchange. (1) In accordance with an order issued by the Presiding Officer,
each party shall file a prehearing information exchange. Except as provided in §22.22(a), a document or
exhibit that has not been included in prehearing information exchange shall not be admitted into
evidence, and any witness whose name and testimony summary has not been included in prehearing
information exchange shall not be allowed to testify. Parties are not required to exchange information
relating to settlement which would be excluded in the federal courts under Rule 408 of the Federal Rules
of Evidence. Documents and exhibits shall be marked for identification as ordered by the Presiding
Officer.

(2) Each party's prehearing information exchange shall contain:

(i) The names of any expert or other witnesses it intends to call at the hearing, together with a brief
narrative summary of their expected testimony, or a statement that no witnesses will be called; and (ii)
Copies of all documents and exhibits which it intends to introduce into evidence at the hearing.

(3) If the proceeding is for the assessment of a penalty and complainant has already specified a
proposed penalty, complainant shall explain in its prehearing information exchange how the proposed
penalty was calculated in accordance with any criteria set forth in the Act, and the respondent shall
explain in its prehearing information exchange why the proposed penalty should be reduced or
eliminated. .

(4) If the proceeding is for the assessment of a penalty and complainant has not specified a proposed
penalty, each party shall include in its prehearing information exchange al! factual information it
considers relevant to the assessment of a penalty. Within 15 days after respondent files its prehearing
information exchange, complainant shall file a document specifying a proposed penalty and explaining
how the proposed penalty was calculated in accordance with any criteria set forth in the Act.
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(5) Nothing in this paragraph (e) shali limit a party's right to request admissions or stipulations, a
respondent's right to request Agency records under the Federal Freedom of information Act, 5 U.S.C.
552, or EPA's authority under any applicable law to conduct inspections, issue information request
letters or administrative subpoenas, or otherwise obtain information.

() Supplementing prior exchanges. A party who has made an information exchange under paragraph (a)
of this section, or who has exchanged information in response to a request for information or a discovery
order pursuant to paragraph (e) of this section, shall promptly supplement or correct the exchange when
the party learns that the information exchanged or response provided is incomplete, inaccurate or
outdated, and the additional or corrective information has not otherwise been disclosed to the other
party pursuant to this section.

(9) Failure to exchange information. Where a party fails to provide information within its contro! as
required pursuant to this section, the Presiding Officer may, in his discretion:

(1) Infer that the information would be adverse to the party failing to provide it;
(2) Exclude the information from evidence; or
(3) Issue a default order under §22.17(c).

§ 22.20 Accelerated decision; decision to dismiss.

top

(a) General. The Presiding Officer may at any time render an accelerated decision in favor of a party as
to any or all parts of the proceeding, without further hearing or upon such limited additional evidence,
such as affidavits, as he may require, if no genuine issue of material fact exists and a party is entitled to
judgment as a matter of law. The Presiding Officer, upon motion of the respondent, may at any time
dismiss a proceeding without further hearing or upon such limited additional evidence as he requires, on
the basis of failure to establish a prima facie case or other grounds which show no right to relief on the’
part of the complainant.

(b) Effect. (1) If an accelerated decision or a decision to dismiss is issued as to all issues and claims in
the proceeding, the decision constitutes an initial decision of the Presiding Officer, and shall be filed with
the Regional Hearing Clerk.

(2) if an accelerated decision or a decision to dismiss is rendered on less than all issues or claims in the
proceeding, the Presiding Officer shall determine what material facts exist without substantial
controversy and what material facts remain controverted. The partial accelerated decision or the order
dismissing certain counts shall specify the facts which appear substantially uncontroverted and the
issues and claims upon which the hearing will proceed.

Subpart D—Hearing Procedures

fop

§ 22.21 Assignment of Presiding Officer; scheduling the hearing.

top

(a) Assignment of Presiding Officer. When an answer is filed, the Regional Hearing Clerk shall forward a
copy of the complaint, the answer, and any other documents filed in the proceeding to the Chief
Administrative Law Judge who shall serve as Presiding Officer or assign another Administrative Law
Judge as Presiding Officer. The Presiding Officer shall then obtain the case file from the Chief
Administrative Law Judge and notify the parties of his assignment.

(b) Notice of heaning. The Presiding Officer shall hold a hearing if the proceeding presents genuine
issues of material fact. The Presiding Officer shall serve upon the parties a notice of hearing setting forth
a time and place for the hearing not later than 30 days prior to the date set for the hearing. The
Presiding Officer may require the attendance of witnesses or the production of documentary evidence by
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(a) Objection. Any objection concerning the conduct of the hearing may be stated orally or in writing
during the hearing. The party raising the objection must supply a short statement of its grounds. The
ruling by the Presiding Officer on any objection and the reasons given for it shall be part of the record.
An exception to each objection overruled shall be automatic and is not waived by further participation in
the hearing.

(b) Offers of proof. Whenever the Presiding Officer denies a motion for admission into evidence, the
party offering the information may make an offer of proof, which shall be inciuded in the record. The offer
of proof for excluded orat testimony shall consist of a brief statement describing the nature of the
information excluded. The offer of proof for excluded documents or exhibits shall consist of the
documents or exhibits excluded. Where the Environmental Appeals Board decides that the ruling of the
Presiding Officer in excluding the information from evidence was both erroneous and prejudicial, the
hearing may be reopened to permit the taking of such evidence.

§ 22.24 Burden of presentation; burden of persuasion; preponderance of the evidence
standard.

top

(a) The complainant has the burdens of presentation and persuasion that the violation occurred as set
forth in the complaint and that the relief sought is appropriate. Following compiainant's establishment of
a prima facie case, respondent shall have the burden of presenting any defense to the allegations set
forth in the complaint and any response or evidence with respect to the appropriate relief. The
respondent has the burdens of presentation and persuasion for any affirmative defenses.

(b) Each matter of controversy shall be decided by the Presiding Officer upon a preponderance of the
evidence.

§ 22.25 Filing the transcript.

[£] co

The hearing shall be transcribed verbatim. Promptly following the taking of the last evidence, the
reporter shall transmit to the Regional Hearing Clerk the original and as many copies of the transcript of
testimony as are called for in the reporter's contract with the Agency, and also shall transmit to the
Presiding Officer a copy of the transcript. A certificate of service shall accompany each copy of the
transcript. The Regional Hearing Clerk shall notify all parties of the availability of the transcript and shall
furnish the parties with a copy of the transcript upon payment of the cost of reproduction, unless a party
can show that the cost is unduly burdensome. Any person not a party to the proceeding may receive a
copy of the transcript upon payment of the reproduction fee, except for those parts of the transcript
ordered to be kept confidential by the Presiding Officer. Any party may file a motion to conform the
transcript to the actual testimony within 30 days after receipt of the transcript, or 45 days after the parties
are notified of the availability of the transcript, whichever is sooner.

§ 22.26 Proposed findings, conclusions, and order.

top

After the hearing, any party may file proposed findings of fact, conclusions of law, and a proposed order,
together with briefs in support thereof. The Presiding Officer shall set a schedule for filing these
documents and any reply briefs, but shall not require them before the last date for filing motions under
§22.25 1o conform the transcript to the actual testimony. All submissions shall be in writing, shall be
served upon all parties, and shall contain adequate references to the record and authorities relied on.

Subpart E—lInitial Decision and Motion To Reopen a Hearing

o

§ 22.27 Initial Decision.

Page 18 of 28
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(a) Filing and contents. After the period for filing briefs under §22.26 has expired, the Presiding Officer
shall issue an initial decision. The initial decision shall contain findings of fact, conclusions regarding all
material issues of law or discretion, as well as reasons therefor, and, if appropriate, a recommended civit
penalty assessment, compliance order, corrective action order, or Permit Action. Upon receipt of an
initial decision, the Regional Hearing Clerk shall forward copies of the initial decision to the
Environmental Appeals Board and the Assistant Administrator for the Office of Enforcement and
Compliance Assurance.

(b) Amount of civil penalty. If the Presiding Officer determines that a violation has occurred and the
complaint seeks a civil penalty, the Presiding Officer shall determine the amount of the recommended
civil penalty based on the evidence in the record and in accordance with any penalty criteria set forth in
the Act. The Presiding Officer shall consider any civil penalty guidelines issued under the Act. The
Presiding Officer shall explain in detail in the initial decision how the penalty to be assessed corresponds
to any penalty criteria set forth in the Act. If the Presiding Officer decides to assess a penalty different in
amount from the penalty proposed by complainant, the Presiding Officer shall set forth in the initial
decision the specific reasons for the increase or decrease. If the respondent has defaulted, the Presiding
Officer shall not assess a penalty greater than that proposed by complainant in the complaint, the
prehearing information exchange or the motion for default, whichever is less.

(c) Effect of initial decision. The initial decision of the Presiding Officer shall become a final order 45
days after its service upon the parties and without further proceedings unless:

(1) A party moves to reopen the hearing;

(2) A party appeals the initial decision to the Environmental Appeals Board;

(3) A party moves to set aside a default order that constitutes an initial decision; or

(4) The Environmental Appeals Board elects to review the initial decision on its own initiative.

(d) Exhaustion of administrative remedies. Where a respondent fails to appeal an initial decision to the
Environmental Appeals Board pursuant to §22.30 and that initial decision becomes a final order
pursuant to paragraph (c) of this section, respondent waives its rights to judicial review. An initial

. decision that is appealed to the Environmental Appeals Board shall not be final or operative pending the
Environmental Appeals Board's issuance of a final order.

§ 22.28 Motion to reopen a hearing.

top

(a) Filing and content. A motion to reopen a hearing to take further evidence must be filed no later than
20 days after service of the initial decision and shall state the specific grounds upon which relief is
sought. Where the movant seeks to introduce new evidence, the motion shall: state briefly the nature
and purpose of the evidence to be adduced; show that such evidence is not cumuiative; and show good
cause why such evidence was not adduced at the hearing. The motion shall be made to the Presiding
Officer and filed with the Regional Hearing Clerk.

(b) Disposition of motion to reopen a hearing. Within 15 days following the service of a motion to reopen
a hearing, any other party to the proceeding may file with the Regional Hearing Clerk and serve on all
other parties a response. A reopened hearing shall be governed by the applicable sections of these
Consolidated Rules of Practice. The filing of a motion to reopen a hearing shall automatically stay the
running of the time periods for an initial decision becoming final under §22.27(c) and for appeal under
§22.30. These time periods shall begin again in full when the motion is denied or an amended initial
decision is served.

Subpart F—Appeals and Administrative Review

top

§ 22.29 Appeal from or review of interlocutory orders or rulings.
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(a) Request for interlocutory appeal. Appeals from orders or rulings other than an initial decision shall be
allowed only at the discretion of the Environmental Appeals Board. A party seeking interlocutory appeal
of such orders or rulings to the Environmental Appeals Board shall file a motion within 10 days of service
of the order or ruling, requesting that the Presiding Officer forward the order or ruling to the
Environmental Appeals Board for review, and stating briefly the grounds for the appeal.

(b) Availability of interlocutory appeal. The Presiding Officer may recommend any order or ruling for
review by the Environmental Appeals Board when:

(1) The order or ruling involves an important question of law or policy concerning which there is
substantial grounds for difference of opinion; and

(2) Either an immediate appeal from the order or ruling will materially advance the ultimate termination of
the proceeding, or review after the final order is issued will be inadequate or ineffective.

(c) Interlocutory review. If the Presiding Officer has recommended review and the Environmental
Appeals Board determines that interlocutory review is inappropriate, or takes no action within 30 days of
the Presiding Officer's recommendation, the appeal is dismissed. When the Presiding Officer declines to
recommend review of an order or ruling, it may be reviewed by the Environmental Appeals Board only
upon appeal from the initial decision, except when the Environmental Appeals Board determines, upon
motion of a party and in exceptional circumstances, that to delay review would be contrary to the public
interest. Such motion shall be filed within 10 days of service of an order of the Presiding Officer refusing
to recommend such order or ruling for interlocutory review.

§ 22.30 Appeal from or review of initial decision.

[£]0p

(a) Notice of appeal. (1) Within 30 days after the initial decision is served, any party may appeal any
adverse order or ruling of the Presiding Officer by filing an original and one copy of a notice of appeal
and an accompanying appellate brief with the Environmental Appeals Board. Appeals sent by U.S. mail
(except by U.S. Postal Express Mail) shall be addressed to the Environmental Appeals Board at its
official mailing address: Clerk of the Board (Mail Code 1103B), United States Environmental Protection
Agency, 1200 Pennsylvania Avenue, NW., Washington, DC 20460. Appeals delivered by hand or courier
(including deliveries by U.S. Postal Express Mail or by a commercial delivery service) shall be delivered
to Suite 600, 1341 G Street, NW., Washington, DC 20005. One copy of any document filed with the
Clerk of the Board shall also be served on the Regional Hearing Clerk. Appellant also shali serve a copy
of the notice of appeal upon the Presiding Officer. Appellant shall simultaneously serve one copy of the
notice and brief upon all other parties and non-party participants. The notice of appeal shall summarize
the order or ruling, or part thereof, appealed from. The appellant's brief shail contain tables of contents
and authorities (with page references), a statement of the issues presented for review, a statement of
the nature of the case and the facts relevant to the issues presented for review (with appropriate
references to the record), argument on the issues presented, a short conclusion stating the precise relief
sought, alternative findings of fact, and alternative conclusions regarding issues of law or discretion. If a
timely notice of appeal is filed by a party, any other party may file a notice of appeal on any issue within
20 days after the date on which the first notice of appeal was served.

(2) Within 20 days of service of notices of appeal and briefs under paragraph (a)(1) of this section, any
other party or non-party participant may file with the Environmental Appeals Board an original and one
copy of a response brief responding to argument raised by the appeliant, together with reference to the
relevant portions of the record, initial decision, or opposing brief. Appeliee shall simultaneously serve
one copy of the response brief upon each party , non-party participant, and the Regional Hearing Clerk.
Response briefs shall be limited to the scope of the appeal brief. Further briefs may be filed only with the
permission of the Environmental Appeals Board.

(b) Review initiated by the Environmental Appeals Board. Whenever the Environmental Appeals Board
determines to review an initial decision on its own initiative, it shall file notice of its intent to review that
decision with the Clerk of the Board, and serve it upon the Regional Hearing Clerk, the Presiding Officer
and the parties within 45 days after the initial decision was served upon the parties. The notice shall
include a statement of issues to be briefed by the parties and a time schedule for the filing and service of
briefs.
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(2) A motion for reconsideration pursuant to §22.32 shall not toll the 30-day period described in
paragraph (e)(1) of this section unless specifically so ordered by the Environmental Appeals Board.

§ 22.32 Motion to reconsider a final order.

top

Motions to reconsider a final order issued pursuant to §22.30 shall be filed within 10 days after service of
the final order. Motions must set forth the matters claimed to have been erroneously decided and the
nature of the alleged errors. Motions for reconsideration under this provision shall be directed to, and
decided by, the Environmental Appeals Board. Motions for reconsideration directed to the Administrator,
rather than to the Environmental Appeals Board, will not be considered, except in cases that the
Environmental Appeals Board has referred to the Administrator pursuant to §22.4(a) and in which the
Administrator has issued the final order. A motion for reconsideration shall not stay the effective date of
the final order unless so ardered by the Environmental Appeals Board.

Subpart H—Supplementa! Rules

o

§22.33 [Reserved]

P

§ 22.34 Supplemental rules governing the administrative assessment of civil penalties
under the Clean Air Act.

top

(a) Scope. This section shall apply, in conjunction with §§22.1 through 22 .32, in administrative
proceedings to assess a civil penalty conducted under sections 113(d), 205(c), 211(d), and 213(d) of the
Clean Air Act, as amended (42 U.S.C. 7413(d), 7524(c), 7545(d), and 7547(d)). Where inconsistencies
exist between this section and §§22.1 through 22.32, this section shall apply.

(b) Issuance of notice. Prior to the issuance of a final order assessing a civil penalty, the person to whom
the order is to be issued shall be given written notice of the proposed issuance of the order. Service of a
complaint or a consent agreement and final order pursuant to §22.13 satisfies this notice requirement.

§ 22.35 Supplemental rules governing the administrative assessment of civil penalties
under the Federal Insecticide, Fungicide, and Rodenticide Act.

top

(a) Scope. This section shall apply, in conjunction with §§22.1 through 22.32, in administrative
proceedings to assess a civil penaity conducted under section 14(a) of the Federal Insecticide,
Fungicide, and Rodenticide Act as amended (7 U.S.C. 136l(a)). Where inconsistencies exist between
this section and §§22.1 through 22.32, this section shall apply.

(b) Venue. The prehearing conference and the hearing shall be held in the county, parish, or
incorporated city of the residence of the person charged, unless otherwise agreed in writing by all
parties. For a person whose residence is outside the United States and outside any territory or
possession of the United States, the prehearing conference and the hearing shall be held at the EPA
office listed at 40 CFR 1.7 that is closest to either the person's primary place of business within the
United States, or the primary place of business of the person's U.S. agent, unless otherwise agreed by
all parties. .

§ 22.36 [Reserved]
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