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I
L INTRODUCTION

L Complainant, the Division DJector of the Land and Chemicals Division, United

States Environmental Protection Agency, RelgiOn III ("EPA"), initiates this administrative action

against Wilkes-Barre Township ("Wilkes-BJrre") and Stillwater Environmental Services,

Inc..("Stiliwater") ( hereinafter collectively rlferred to as "Respondents") for v'iolations of
. I .

Section 112 of the Clean Air Act ("CAA"), As amended, 42 U.S.c. § 7412, as ~lleged below.

The authority for issuance of this AdministrJtive Complaint and Notice ofopJortunity for
I !



· Docket No. CAA...()]·20tO·0074

Hearing ("Complaint") is set forth in Section 113(a)(3) and (d) of the CAA, 42 U.S.c.

§ 74 I3(a)(3) and (d), and the Consolidated RJles of Practice Governing the Administrative

Assessment of Civil Penalties, Issuance of coLpliance or Corrective Action Orders, and the
, I ,
, I '

Revocation, Termination or Suspension of Permits ("Consolidated Rules"), 40 C.F.R. Part 22.

The authority ito issue this Complaint has beJ duly delegated to the signatory bl,ow.

i I

II. APPLICABLE STA UTES AND RE ULATIONS

I ·2. Section Il2 of the CAA, 42 U.S.c. § 71412, requires the Administrator o~EPA to publish

a list of air pollutants dctermined to be hazardous and to promulgate regulations I

I 1

establishing emission standards or, where nec~ssary, design, equipment, work practice, or

operational standards for each listed hazardouJ air pollutant.

3. Section 114 of the CAA, 42 U.S.C. § 7k14, authorizes the Administrator of EPA to

I I i
require any person who owns or operates any ermission source or who is Otherwis,e, subject to the

, I
, ,

requirements of the CAA to, among other things, establish and maintain such records, make such
, I "' ,

reports and provide such information as the Ad1ministrator might reasonably require to develop or

determine compliance with emission standardS]

4. EPA li~ted asbestos as a ha~ardous air JOllutant under the authority of Section 112 of the
, I '
, "' ,

CAA, 42 U.S.C. § 7412. Pursuant to Sections! 12 and 114 of the CAA, 42 U.S.c. §§ 7412 and

74 I4, EPA promulgated a National Emission slandard for Asbestos ("the asbesto~ NESHAP"),
, I ', ,
I , !

codified at 40 C.F.R Part 61, SUbpart M, Sections 61. 140 - 6 I.l56. The asbestos NESHAP

includes regulations governing, inter alia, the etssion, handling, and disposal of lSbestos by the

2
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i f d l' . . I .. f~ d f '1' Powner or operator 0 a emo Itlon or renovatIOn aclivlty at an a .ecte aCI Ity. .ursuant to
, I .!
: !

Section 112(q) of the CAA, 42 U.S.C. § 7412~q), the above referenced standards and provisions
, I I

remain in full force and effect. notwithstanding the November IS, 1990 Clean Air Act

Amendments.

5. Sections 113(a)(3) and (d) of the CAA
j
42 U.S.C. § 7413(a)(3) and (d), a~thorize the

Administrator of EPA to issue an administratire order assessing a civil administ~ative penalty

whenever. on the basis of any information available to the Administrator. the Administrator finds

h ;h'l d ... \. If I I d . I .t at any person as VIO ate, or IS III VIO atlOnr.any ru e, p an. or er. waiver. Of permit

promulgated. issued. or approved under, inter ~lia, Section 112 of the CAA. 42 U.S.C. § 7412.
; I

Ill. oJFINlTlONS
I

6. Pursuant to 40 C.F.R. § 61.141. "asbestos" means the asbestiform varieties of serpentinite

(chrysotile). riebeckite (crocidolite). cummingfonite.grunerite. anthophyllite. an1 actinolite·

I· l !

tremo Ite. I

• I
7. Pursu~t to 40 C.F.R. § 61.141, "asbes os·containing waste materials" means. in pertinent

I i

part, mill tailings or any waste that contains c1mmercial asbestos and is generatef by a source.

subject to the provisions of the asbestos NESHAP. including friable asbestos waste material and

materials contaminated with asbestos includini disposable equipment and Clothi~g.
8. pursua~t to 40 C.F.R. § 61.141. "friablb asbestos material" means any mlterial containing'

. I

more than I percent asbestos.... that. when dry. can be crumbled, pulverized or reduced to powder
i

3
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,

by hand pressure."

9. Pursuant to 40 C.F.R. § 61.141, "facility" means any institutional, commhcial, public,
i I
! I

industrial, or residential structure, installation, or building. I

; i

10. Pursuant to 40 C.F.R. § 61.141, "Cate10ry I nonfriable asbestos-containing material
• I
I :

(ACM)" means asbestos containing packings, gaskets, resilient floor covering, and asphalt

roofing products containing more than I percerlt asbestos as determined USing...Jolarized Light

Microscopy. i

, I

I

II. Pursuant to 40 C.F.R. § 61.141, "owner or operator ofa demolition or renovation

""i"i<y" m,~, My P""O" who 0_, "~'" rpem,,,, '"""0", ill ~",""i",l' f~ili<y b"""

demolished or renovated or any person who owns, leases, operates, controls, or ~upervises a
, I

demolition or renovation operation, or both. I

12. Pursuant to 40 C.F.R. § 61.141, "regulated asbestos-containing material ("RACM")"

means, in pertinent part, "friable asbestos matlrial" as set forth in paragraph 8, aLove; Category I
, I I

nonfriable ACM that has become friable, and C

1

ategory I nonfriable ACM that ~ill be or has been

, I

subjected to sanding, grinding, cutting, or abrading. i

13. Pursu~t to 40 C.F.R. § 61.141, "Demllition" means the wrecking or taklng out of any

load-supporting structural member of a faCilitt together with any related handliJg operations or

I

the intentional burning of any facility. i

i I

14. Sectiop 302(e) of the CAA, 42 u'S'C'I§ 7602(e), defines "person" to include "an

. d"d I '. h' () .." IIn IVI ua, corporatIOn. partners 'p, or assoOlatlOn. I

4
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: IV. GENERAIL ALLEGATIONS

IS R id S '11' . 1 d/ d l' . d' lb' . h. espon ent tl water IS a renovatIOn an or emo Itlon contractor omg: usmess In t e

commonweal~h of Pennsylvania with a headqlarters in Forrest City, pennSYIVanlia and a
; I II I

registered office address in Honesdale, Pennsy1lvania. At all times relevant to this Complaint,

I I I

Stillwater was1engaged in a demolition operatTn which included the demolition rfthe Township

of Wilkes-Barre's former Belt and Buckle Factory, located at 861 Shannon Streb!, Wilkes Barre,
I i I

PA 18702 ("the Facility"). Said demolition oJeration was operated, controlled ~r supervised by

Stillwater. I

. I

16. Respondent Wilkes-Barre is a township which was chartered in 1775 under Pennsylvania
I I I

law with a he~dquarters located at 150 Watsod Street,Wilkes-Barre, PA 18702. ft all times

relevant to this Complaint, Wilkes-Barre was lhe current owner/operator of the subject Facility,

and remains the title owner of the real propeJ upon which the demolished FaJity was built.

17. ResPo~dents are "persons" as that tem! is defined in Section 302(e) of thl CAA, 42

I 1 I

U.S.C. § 7602(e), and within the meaning of Section 113(d) of the CAA, 42 U.S.c. § 7413(d).

! I I

18. At all times relevant to this Complaint, Respondent Stillwater was the "owner or operator
I I

of a demolition or renovation activity" as that term is defined at 40 C.F.R. § 61.141.
I I

19. At all fimes relevant to this Complaint, Respondent Wilkes-Barre was th1e "owner or

operator of a ~emolition or renovation activitJ" as that term is defined at 40 C.F:.R. § 61.141.

20. Based!on information and documentatlon provided by, inter alia, the peksylvania

D fiE' IP' I b b / . I.epartment 0 nVlTonmenta rotectlOn, an as estos a atement renovatIOn operatIOn was .

conducted at ;he Facility in October and NovJmber, 2005. Said abatement/reno!vation operation

5
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I

involved the r~moval of Regulated Asbestos Cjontaining Material ("RACM"), including the

; I

following types ofRACM: I) Friable asbestos material and 2) Category I nonfriable ACM that
I '

I I

has become friable or was subjected to sanding, grinding, cutting or abrading. Upon information

and belief, the
l

renovation activity was conduJed by a 3'd party, Datom ProductS! Inc.

! I 1

21. Upon information and belief, and fro, approximately late 2005 to early 2006, Stillwater

demolished the subject Facility per a contractJal arrangement it had with RespoLent Wilkes-

Barre.

Pursuant to a Citizen's complaint, on llulY 29, 2008, a duly-authorized representative of
! "
, '
: I

EPA ("the inspector") conducted an inspection of the remains of the Facility and associated real

estate. The purpose of this inspection was to Lrify Respondents' compliance with the asbestos

NESHAP, 40C.F.R. §§ 61.141 et seq_

23_ At th~ time of the July 29, 2008 inspe¢tion, the inspector observed remains of the former
: I
I ,

Facility. Specifically, the inspector observed that the Facility had been completely demolished,

with some de~olition debris left strewn around the property/site. During the iJpection, many
I I I

suspect friabl~ asbestos materials from the demolition debris (e.g. thermal insuI~tion, boiler

insulation, as1well as asphalt roofing materiall resilient floor covering, transite jnd other
I I I
I I I

"Category I rionfriable asbestos-containing rnaterial (ACM)" pursuant to 40 C.F.R. § 61.141)

! 1

were observed throughout the property/site. The inspector took samples and photographs of the
I I
: I

suspect asbestos containing materials. Subsequent Polarized Light Microscopy 1ests of the

samples take~ by the inspector on July 29, 2
1

08 revealed that all of the asbestol material samples

contained more than one percent "chrysotile' asbestos.

6
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I

24. During the inspection, the inspector observed that some suspect asbestos-c~ntaining

• I I
materials could be crumbled, pulverized, or re~uced to powder by hand pressure rd was

therefore "friable". The inspector also observ~d that some suspect asbestos-containing materials

were "category,' I nonfriable ACM" that had b1come "friable" as well as "categol I nonfriable
, I

ACM" that had been subjected to sanding, grinding, cutting, or abrading. I'

I I .
25. Pursuant to 40 C.F.R. § 61.145(a)(l), and in relevant part only, the notifiJiation

requirement(s;. of paragraph (b) of 40 C.F.R. §11 61. 145 apply to the owner or opJator of a Facility
I I
I I

being demolished if the combined amount of RACM is more than 260 linear meiers on pipes, or
i I

160 square feet on other facility components.

28.

29.

7
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,

,

I

inspection constitutes "Friable asbestos material," within the meaning of 40 C.F.R. § 61.141

b . I. d h bl d' d . h \h d 'fi d'ecause It contame more t an one percent as estos, as etenmne usmg t e me,t 0 speci Ie III

40 C.F.R. Part 763, Polarized Light MicroscoJy and because it was able to be clmbled,
: I I,

pulverized or ieduced to powder by hand pres~ure. The inspector also observed fhat some

suspect asbestfs-containing materials were "Cfltegory I nonfriable aSbestos-contrining material

(ACM)" within the meaning of 40 C.F.R. § 61.141, that had become "friable", ~s well as
• I

"Category I n~nfriable ACM" that had been s+jected to sanding, grinding, cuttirg, or abrading.

30. The activities conducted by Respondedts in removing RACM from the F~cility
'i l I

referenced above constitute a "demolition" or 'I demolition activity" within the mrning of 40

C.F.R. § 61.1~1. I I
! I

V. VIOLATION 'I

CJUNTI I
FAILURE TO PROVIDE WRITTEN NOTIFICATION OF INTENTION TO DEMOLISH

I : I

31. comPlain,ant realleges the allegations contiI ained in paragraphs 1 through 30,' above.
'i 1

32. Pursuant \0 40 C.F.R. § 61.l45(b), and inlrelevant part only, owners and oprators of

demolition activities must provide the Admini~trator with, inter alia, written noti6e of intention

to demolish at least 10 working days before deLolition activity begins. II

: I

33. At or about the time ofthe July 29, 2008 inspection, the EPA inspector detebnined that the
: 1 I, I

subject Facility, which contained unknown amiJunts of RACM, had been demolished without
I I I

providing the requisite written notice ofintenttn to demolish set forth at 40 C.F.f-. § 61.l45(b).

18
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$ 2.000

$15,000

Size of the Violator

Failureto provide notice of intention to demolish

40 C.F.R. § 61.J 45(b)

A.

34. Respondents' failure to comply with the requirements of 40 C.F.R. § 61.145(b) prior to
· I I

demolition of the Facility constitute a violation of Section 112 of the CAA, 42 uls.c. § 7412.

I I

VI. PROPOSED CIVIL PENALTY I

I I

Section 113(d) of the CAA, 42 U.S.c. § 7413(d), the Federal Civil Penalties Inflation
· I I
.. I I

Adjustment Act of 1990, as amended by the Debt Collection Improvement Act of 1996, and the

I I I

subsequent Ci~il Monetary Penalty Inflation Aidjustment Rule, 40 C.F.R. Parts I,? and 27,

· J I

authorize a penalty of not more than $32,500 fm each violation of the CAA that occurred after
I I I

March 15,2004. EPA proposes to assess a cilil penalty of twenty one thousand; nine hundred

and twenty one dollars ($21,921) against Respondents as follows: I

· I
Gravity Component I

Count I: I

'I

I

I

SUBTOTAL $ 17,000

B. Adjusted Gravity Component
Multiplication by 1.2895
Upwards Adjustment for Inflation
40 C,F.R. Parts 19 & 27 $ 21,921

B. Economic Benefit $ 0.00
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!

TOTAL PROPOSED PENALTY: $21,921

The proposed civil penalty has been dJermined in accordance with Section 113 of the
· . I i

CAA, 42 U.S.~. § 7413; 40 C.F.R. Part 19; u.k. EPA's Clean Air Act Stationaryl Source Civil

Penalty Policy, dated October 25, 1992 ("CA~ Penalty Policy"), and Appendix 1
1

11 thereto

("Asbestos pe~aIty Policy"); and Modificationl to EPA Penalty Policies to ImPIJment the Civil
i 'I !
· I

Monetary Penalty Inflation Rule (pursuant to the Debt Collection Improvement Act of 1996,
, I i

Effective Octob.. er I, 2004), dated September 2/, 2004 ("Inflation Policy"). Copi~s of the CAA
'. . I !

Penalty policy~ Asbestos Penalty Policy, and toe Inflation Policy are enclosed wi\h this Complaint.

The proposed ~enalty is not a demand as that tlrm is defined in the Equal AcceJ to Justice Act, 28
· i i

U.S.c. § 2412.; I

!

In determ.ining the amount of any penalty to be assessed, Section 113(e) of the CAA, 42
1 I .

U.S.c. § 7413(e), requires EPA to take into consideration the size of the business, the economic

• ! I

impact of the penalty on the business, the violJtor's full compliance history and g~od faith efforts
· I 1

to comply, the duration of the violation as established by any credible evidence, Jayment by the

violator of penalties previously assessed for thl same violation, the economic beAefit of
: I I

noncomplianc~, and the seriousness of the violltion. To develop the proposed pJnalty herein,
· I I.' !

Complainant has taken into account the particurar facts and circumstances of thisl,case with specific

reference to EPA's Asbestos Penalty Policy as ell as the CAA Penalty Policy, both of which were

indexed for inflation in keeping with 40 C.F.R. Part 19.

10
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I

EPA will consider, among other factors, Respondents' ability to pay to adjust the proposed

civil penalty a~sessed in this Complaint. The ,Iroposed penalty reflects a presuJption of
Ii I

Respondents' ability to pay the penalty and to continue in business based on the ~ize of their

businesses an~ the economic impact ofthe prJlposed penalty on their businesses.1 The burden of

raising and demonstrating an inability to pay lests with Respondents. In additioh, to the extent that
, I I, I

facts or circumstances unknown to Complainant at the time of the issuance of the Complaint

become knO~ after issuance of the comPlaiJt, such facts and circumstances mL also be

'd d lb' fi d' . h Id "1 I d' h C I I'conSI ere as ,a aSlS or a JustIng t e propose ClVl pena ty assesse m t e 0IP amt.

EPA's applicable penalty policy reprJents an analysis of the statutory p~nalty factors

: I i

enumerated above, as well as guidance on their application to particular cases. If the penalty, I I

proposed her~in is contested through the hearmg process described below, Comblainant is prepared

to support th~ statutory basis for the elementslofthe penalty policy applied in thIs case as well as
, I I

the amount a~d nature of the penalty proposeill. I

: I

The gravity component of the penalty accounts for the substantive nature of the violation.
! I

No further adjustment of the penalty appears jarranted under the applicable pe1alty policies at this

time. If appropriate, further penalty adjustmdnts may be made during settleme~t negotiations.

EPA reserves
l
the right to seek higher penaltil if new or undiscovered evidence

l

supports such

assessment. ! I

VII. NOTICE OF OPPORTUNITY TO REOUEST A HEARING
, I

! I

Respondents have the right to request a hearing to contest any matter ofIaw or material fact
: I
, I

set forth in the Complaint or the appropriatene

l

ss of the proposed penalty. To r~quest a hearing
I '

II I
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Respondents must file a written Answer to this Complaint with the Regional Hearing Clerk, V.S.

EPA Region III (3RCOO), 1650 Arch Street, ptiladelPhia, PA 19103-2029 WithJ thirty (30) days

of receipt of this Complaint. The Answer shO~ld clearly and directly admit, denI or explain each
,

• 1 I

of the factual allegations contained in this Complaint of which Respondents hav~ any knowledge.

If Respondents have no knowledge of a particllar factual allegation, the Answer I'ShoUld so state.

That statemeni will be deemed a denial of the Legation. The Answer should cotain: (I) the
I I

circumstances or arguments which are alleged to constitute the grounds of any defense; (2) the
: I 1

facts which Respondents dispute; (3) the basis ~or opposing any proposed relief; and (4) whether a
'I I

hearing is requested. All material facts not dedied in the Answer will be considered as admitted.
, I

,

A copy of the Answer and all other documents filed with the Regional Hearing C1lerk related to this
, I

,

Complaint must be sent to Benjamin Cohan (3RC I0), Senior Assistant Regional Counsel, V.S.
, I I

EPA Region III, 1650 Arch Street, Philadelphi~, PA, 19103-2029. II
, I I

If either Respondent fails to file a writtJn Answer within thirtY (30) days Of receipt of this

Complaint, such failure shall constitute an adm1ission of all facts alleged in the cJmPlaint as to

that Res ondent and a waiver of the ri ht to a Jearin under Section 113 of the C~A 42 U.S.C.

'I

§ 7413. Failure to Answer may result in the filing ofa Motion for Default Order imposing the
'. I I

penalties proposed herein without further proceedings. I,

Any hearing requested will be conducteh in accordance with the ProVisioJs of the
I ,

Administrative Procedure Act, 5 V.S.C. § 554, knd the Consolidated Rules at 40 tF.R. Part 22.
·1 I'

A copy of these, rules is enclosed. Hearings will be held in a location to be detemiined at a later

date pursuant to 40 C.F.R. § 22.21(d).
I

I

2
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VIII. SETTLEMENT CONFERENCE

EPA encourages settlement ofProceedlngs at any time after issuance of a' Complaint if

such settlement is consistent with the Provisioils and objectives of the CAA. ~Iether or not a
• I

i

hearing is req~ested, Respondents may confer rith Complainant regarding the allegations of the

Complaint and the amount of the proposed civil penalty.

In the event settlement is reached, its tJrms shall be expressed in a written Consent

Agreement prepared by Complainant, signed brl the parties, and incorporated int~ a Final Order

I I
signed by the Regional Administrator or his derignee. Settlement conferences sh:all not affect the

requirement to file a timely Answer to the Complaint. I

The attorney assigned to this case is Be1njamin M. Cohan, Senior Assista~t Regional
, I

Counsel. If you have any questions or desire t1 arrange an informal settlement conference, please
I 'I . i

contact Mr. Cohan at (215) 814-2618 before thf expiration of the thirty (30) day feriod following

your receipt of this Complaint. !fyou are reprJsented by legal counsel, you must1have your

. I I

counsel contact. Mr. Cohan on your behalf. Ple\ase be advised that the Consolidatfd Rules at 40
i I

C.F.R. § 22.8 prohibit any unilateral discussion of the merits ofa case with the Administrator,
I '

members of the Environmental Appeals Board,1 Presiding Officer, Regional Administrator or the
, I

Regional Judicial Officer after the issuance ofJComplaint.
I I

, I

IX. OUICK RESOLUTION

In accordance with 40 C.F.R. § 22.18(a] of the Consolidated Rules, Respondents may

resolve this proceeding at any time by paying tt specific penalty proposed in thii Complaint or in

, I .

1

13
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Complainant's prehearing exchange. If RespoLents pay the specitic penalty proposed in this

Complaint within 30 days of receiving this coiplaint, then, pursuant to 40 C.F.J. § 22. I8(a)( I)
. I I

of the Consolidated Rules, no Answer need bel filed. I

, I I

If Resp~ndentswish to resolve this pro~eeding by paying the penalty proRosed in this
, I "

Complaint instead of filing an Answer but need additional time to pay the penalty, pursuant to 40
I '

C.F.R. § 22. I8(a)(2) of the Consolidated Rulesl Respondents may file a written s!atement with the
I I

Regional Hearing Clerk within 30 days after re~eiVing this Complaint stating tha~ Respondents

agree to pay the proposed penalty in accordanet with 40 C.F.R. § 22.18(a)(l). S~ch written

statement neednot contain any response to, or fdmission of, the allegations in thi Complaint.

Such statement shall be filed with the Regional Hearing Clerk (3RCOO), U.S. EPA, Region III,
. I

1650 Arch Street, Philadelphia, Pennsylvania 19103-2029 and a copy shaH be provided to
I

I

Benjamin M. Cohan (3RCIO), Senior Assistant Regional Counsel, U.S. EPA, Region III, 1650

I

Arch Street, Philadelphia, Pennsylvania 19103

1
2029. Within 60 days of receiving the Complaint,

, I

Respondents shaH pay the fuH amount of the pr posed penalty. Failure to make such payment
, \

I

within 60 days of receipt of the Complaint may subject the Respondents to default pursuant to 40
,

I,
,

Upon receipt of payment in full, in accordance with 40 C.F .R. § 22.18(a)(3) of the

Consolidated Rules, the Regional Judicial offiJer or Regional Administrator shal; issue a final

order. paymen: by Respondents shall constitutl a waiver of Respondents' rights t~ contest the
• I I

aHegations and to appeal the final order. I I

Payment of the penalty shaH be made b~ sending a certified or cashier's c~eck made

114

II

I

II
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payable to the Treasurer of the United States JAmerica, in care of:

EPA Region III II

Regional Hearing Clerk
. P. o. Box 36051'5
I Pittsburgh, PA 15251-6515

Copies of the check shall be mailed at the saml time payment is made to: Regional Hearing Clerk
. I i

(3RCOO), U.S. EPA, Region III, 1650 Arch Street, Philadelphia, Pennsylvania 19103-2029 and to
I I

Benjamin M. Cohan (3RC10), Senior Assistanl Regional Counsel, U.S. EPA, Region III, 1650
• I I

N'h S<,,,., P~il"'" phi" P"""",I"ni, 191 OJ12029.

~£\~
Abraham Ferdas, Director I
Land and Chemicals Division

5
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James Mulligan, Esq.
321 Spruce Street
Suite 300
Scranton, PA 18503

Glenn Bay, Vice President
Stillwater Environmental Services
P.O. Box 18
Forrest City, PA 18421

,

Sam Sanguedolce, Esq.
Wetzel, Caverly, Shea, Philips & Rogers
15 Public Square, Suite 210
Wilkes-Barre, Pennsylvania 18701

Docke~ No CAA-03-Z010-0074

CERTIFICATE OF SERVICE
I

I hereby certify that the original and ont copy of the foregoing Administr~tiveComplaint

and Notice of~pportunity for Hearing (re: D01ket No. CAA-03-2010-0074) wasihand-delivered

to the Regional Hearing Clerk, EPA Region 1II1, and that true and correct copies were mailed via
, I I

• I

certified return receipt requested first-class u.sl. Mail, to the following persons: I

I I
I
I

I

'I

I

!

I
I

I

Date

"

Benjamin M. Cohan 'I

Sr. Assistant Regional Counsel,

I
I
I


