UNITED STATES ENVIRONMENTAL PROTECTION AGENC‘Y
REGION 7 ‘

901 NORTH FI¥TH STREET
KANSAS CITY, KANSAS 66101

BEFORE THE ADMINISTRATOR

IN THE MATTER OF:

)
: ) Docket No. TSCA-07-2008-0022
AMBRUST REALTY RENTALS. )
OMAHA, NEBRASKA )
‘ ) SUPPLEMENTAL
) MEMORANDUM IN SUPPORT
: ) OF MOTION FOR DEFAULT
Respondent ) ORDER

The Order to Supplement Reéord .(Order), dated July 24, 2009, requireﬁ Complainant to
1) address the service of the Motion for Defauit Order to the Respondent; and 2) to discuss the
legai and factual basis for the proposed penélty. Pursuant to that Ordér, Complainant, the United
States Environmental Protection Agency, Region 7 (EPA) hereby incorporates by refefence its
initial Motion for Defauit Order, dated March 25, 2009, and supplements it as follows:

1. SERVICE OF FOR DEFAULT ORDER MOTION ON RESPONDENT WAS PROPER

The regulations at 40 C.FR. § 22.5(b)(2) state that ali filed documents other than the
complaint, rulings, ﬁrder, and deciéions “shaill be served personaﬂy,, by first claés mail (including
certified mail, returﬁ receipt requested, Overnight Expreés and Priority Mail), or by any reliable
.commermal delivery service.” Furthermore, the regulatzons at 40 C.F.R. § 22.5(a)(3) states that a
“certificate of service shall accompany each document filed or served in the proceedmg The
non-moving party then has fifteen days after being served with a motion to file any written

responses. 40 C.F.R. § 22.16(b).
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On March 27, 2009, EPA mailed via certified mail, return receipt requested, a copy of the
~ Motion for Default Order and accompanying documents to Respondent’s business address. A
copy of the signed and dated certificate of service is attached as Exhibit 1. The US Post Office
attempted to deliver this package on April 1, 2009 and agaiﬁ on April 8, 2009 to no avail. On |
Ap.ril 16, 2009, the package was returned to EPA. A copy of the envelope is attached as Exhibit
2 | |

On July 27, 2069, EPA again attempted to send the same package of documents to
Respondent via Federal Express déiivery servicé to Respondent’s business. This package was
returned to EPA on August 6, 2009 as undeliverable. See Exhibit 3.

On August 3, 2009, EPA again sent a copy of the Motion for Default Order to
Respondent via Federal E.xpress. This package was sent to Respondent’s home address.
Respondent signed for this package on Auguét 5, 2009. See Exhibit 4.

Based on these facts, EPA asserts that its numerous attempts to éerve the Motion for
Default Order upon the Respondent aﬁd Respondent’s signature on August 5, satisfy

requirements of 40 C.F.R. § 22.5(b)(2).

11. LEGAL AND EACT UAL BASIS OF PENALTY CALCULATION

The proposed penalty of $22,000 is proper for the following reasons:

A. Background |

Congress passed the Residential Lead-Based Paint Hazard Redﬁctio'n Act bf 1992 (“the
Act™), 42 U.S.C. §§ 4851 to 4856, to address the need to control exposure to iead-based paint
and lead-based paint hazards, especially to children age 6 and under. The Act amended the
Toxic Substances Control Act (TSCA), 15 U.S.C. § 2689 by adding Segtions 401 to 412,15

U.S.C. §§ 2681 to 2692, Pursuant to Section 1018 of the‘Act, regulations were issued on March
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6, 1996, and codified at 40 C.F.R. Part 745, Subpart F, Disclosdre of Known Lead-Based Paint
and/or Lead-Based Paint Hazards Upon Sale or Lease of Residential Property (“Disclosure
Rule”).

The purpose of the Disclosure Rule is to ensure that individuals and families receive the
information necessary to make informed housing decisions to reduce their risk of exposure to
lead-based paint and/or lead-based paint hazards. As such, the Disclosum Rule requires that
lessors of most résidential housing built before 1978: a) disclose the presence of known lead-
based paint and/or lead-based paint hazards in the target housing; b) pr_ovide lessees with any
available records or reports pertaining to tﬁe p‘rbéence of lead-based paint and/or lead-based paint

‘hazards; ¢) provide lessees with a federaﬂy approved lead hazard information pamphlet; and d)
include certain disclosure and aclmowiedgrnént language in the leasing contract. The faﬁm:e or
refusal to .cornply with the regulations is a violation of Section 1018 of the Act and Section 409
of TSCA.

B. Respondent violated the Disclosure Rule

As outlined in EPA’s Complaint filed on August 1, 2008, EPA inspected Respondent’s |
business on January 15, 2008, to determine his compliance with the Disclosure Rules (“the
Inspection™). EPA reviewed the leases for two properties: 3454 S. 82nd Street #3, Omaha
Nebraska, 68124; and 3208 Marcy Street #4, Omaha Nebraska 68105. Respondent is the owner
and lessor, as deﬁned by 40 C.F.R. § 745.103, of both these properties. Further, EPA collected a
statement from Respondenf, in wﬁich he stated that he had not been ﬁiaking any of his- |
prospective tenants a@are of lead-based paint hazards. EPA also received a copy of a March 21,
2006 letter from the Douglas County Health Departmeht to Respondent, where he was made

aware of the dangers of lead-based paint hazards to children.
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1. COuni 1:3454 S. 82nd Street #3

This property was constructed in 1910, and is therefore target housing as defined by 40
C.F.R. § 745.103. During the Inspection, EPA collected a copy of a lease shoWing that
Respondent entered into a contract to lease this unit on or about April 1, 2006. At tﬁe time of
this ob}igation, there were two children, ages 4 and 6, who would be residing in this unit for the
term of the lease. The Inspection also revealed that Respondept failed to provide an EPA-
approved lead hézard pamphlet or perform any other lead-based paint disclosure activities
required by 40 C.F.R.?aﬁ 745 Subpart F before the lessee was obligéted under contract for lease
of this property. |

2. Count 2: 3208 Marcy Street #4

This property was constructed in 1913, and is therefore, target housing as defined by 40
C.F.R. 745.103. Duriﬁg the Inspection, EPA collected a copy of a lease showing that
Respondent entered into a contract to lease this unit on or about October 27, 2006. At the time
of this obligation, there was a 4-year-old child who Wéuld be residing in this unit fér the term of -
the lease. The Inspection also revealed that Respondent failed to provide an EPA-approved lead
hazard pamphlet 61‘ perform any other lead-based paint disclosure activities required- by 40
C.F.R. Part 745 Subpart F before the lessee was obligated under contract for lease of this
property. |

C. The Proposed Penalty was Properly Calculated in Accofdance with the TSCA
Statutory Factors and with Established EPA Poilicies.

Section 16(a) of TSCA, 15 U.S.C. 2615(a) provides for civil penalties for violations of

TSCA or TSCA rules, and requires the consideration of eight named statutory factors in any
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.penaity agsessment, as well as ‘<‘0the1' factors are justice may require.” The ﬁrsf four Statutory
factors — nature, circumsfances, exteﬁt, and gravity - relate to the violation. 15 U.S.C.

§ 2615(&)(]3). ‘The remaining statutory factors — culpability, ability to pay, effect on ability to
continue to do business, and history of prior violation — relate to the violator. Id.

EPA issued Section 1018 — Disclosure Rule Enforcement Response and Penalty Policy
.(hereinafter “Penalty Policy”) in December 20072 (Exhibit 5) to ?rovide guidance n applying
the statutory factors to violations and to ensure that civil pénalties due to violations of the
Disclosure Rule are assessed in a fair, uniform, and consistent manner. The Penalty Policy,
which is publicly available on EPA’s internet site, also ensures that penalties are appropriate for
the violations committed; that economic incentives for violating TSCA are eliminated; and that
persons will be deterred from committing TSCA violations.

1. Violation |

Tn this case, a civil penalty is the appropriate response to the violations of the Disclosure
Rule because no disclosure activities were performed at either property and there were children
age 6 and under present at each property during the term of the fease. In its Complaint, EPA.
proposed two counts of violations of the Disclosure Rule, one for each property in question.
Because Counts 1 and 2 have similar facts the analysis of the penalty for each count is similar
and thus combined. The penalty of $1 1 ,000 per count, for a total proposed penaity of $22,000 is
appfopriate for the following reasons: |

a) Nature of Violation

! This Penalty Policy supercedes the February 2000 Section 1018 — Disclosure Rule Enforcement Policy. Note,
however, that the penalty calculated and the analysis of the statutory factors would be the same under either policy.
2 The Penalty Policy also takes into account the increase in the maximum statutory penalty required by the Debt
Collection Improvement Act of 1996, Pub. L. No. 104-134, 110 Stat. 1321, 1358 (1996).
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EPA’s Guidelines for Assessment of Civil Penalties Under Section 16 of the Toxic
Substances Control Act; PCB Penalty ‘Policy, 45 -Fed. Reg. 59771 (1980) (TSCA Civil Penalty
Guidelines) describes the “nature” of the violation as the essential character of the \fiolation that
is best defined by the set of requirements violated. The requirements of the Disclosure Rﬁle are
most appropriately characterized as “hazard assessment” in nature because it is designed to
- provide potential lessees of 4target housing.with information that will permit them to weigh énd
asséss the risks presented by the actual or possible presence of lead-based paint and/or lead-
based paint haza?d,s in the target housing they may lease. See Penalty Policy at 12.

In this case, thé lessees were deprived of the ability to make an informed decision aﬁd to
knowingly accept the risks associated with renting a home with potential lead-based péint and |
lead-based paint hazards because they were not given aﬁy information on these potential hazards
at the outset. This information would have been barticularly important to the lessees in this
situation, because both had children age 6 and under who are at higher risk for Jead poisoning.

Appendix B of the Penalty Policy delinéates the potential violations of the Disclosure
Rule, .each with its own essential character (and thus “nature”), and each having a direct effect on
fhe measure used to determine which ‘.‘circ.umstances” and “extent” categories are selected on the
gravity-based penalty matrix. In this case, for both properties, Respondent:

e failed to provide lessees with an EPAuappi‘oved léad hazard information/pamphlet
pursuant to 40 C.E.R. § 745.107(a)(1);

e failed to include as an attachment or within the contract to lease target housing,
the Lead Warning Statement pursuant to 40 C.E.R. § 745.113(b)(1); |

s failed to include, as an attacﬁment or with the contract to lease target housing, a

statement by the lessor disclosing the presence of known lead-based paint and/or
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lead~ba;§ed paint hazards or indicating no knowledge thereof pursuant to 40 C.F.R.
- §745.113(b)X2);

e failed to include, as an attachment or within a contract to lease target housing, a
list of any records or reports 'avaiiable to the lessor that pertain to the presence of
any known lead-based paint and/or lead-based paint hazards in the target housing
or to indicate that no such records are available .pursuant to 40 CFR.

§ 745.113(b)(3);

J fail_ed to include, as an attachment or within a contract to lease target housing, a
étatement by the lessee affirming receipt of the information required by 40 C.F.R.
§§ 745.113(b)(2) and (b)(3) and the lead hazard pamphlet as specified in 40
CFR. § 745.113(b)(4); and |

s failed to include, as an attachment or within a contract to lease target housing, the
éignatures of the lessor and lessees ccrﬁfying to the éccuracy of their statéments,
as well as dates of said signatures, pursulant to 40 C.F.R. § 745.113(b)(6).

In calculating the penalty, Complainant éhose to consolidate all of these violations into

“one count for each property. In both cases, the penalty was calculated for Respondent’s failure
to prbvide its lessees with an EPA-approved lead hazard information/pamphlet, prior to their
obligation under contract to lease the target housing.
b) Circumstances

The “circumstances” reflect the probability of harm res;zlting from a particular type of
violation. Penalty Policy at 12. For a Disclosure Rule yiolation, the primary circumstance to be
considered is the lessee’s ability to i)ro_perly assess and weigh .the factors associated with human

health risk when leasing target housing. See Id. In this case, the greatest deviation from the
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regulations oceurred because there was absolutely no disclosure_ of lead-based paint or lead-
based paint hazards before either lessee was obligated under contract. Because there was a high
likelihobd that the lessees were uninformed about the hazards associated with lead-based paint,
there is a greater likelihood of harm due to exposure to lead-based paint and/or lead-based paint '
hazards. Accor(iing to the Penalty Policy, no disclosure or distribution of the EPA approved-

pamphlet, is a Circumstance Level 1. Penalty Policy at 27. These are characterized as

violations ha\}i.ng a high probability of impairing the lessee’s ability to assess the information
reéuifed to be disclosed.
¢) Extent of Violation

The statutc;ry factor “extent” of violation is used fo consider the degree, range, or scope
of the violation’s potential for harm. Pen_alty Policy at 12. In the contexf of the Disclosure Rule,
the measure of this factor focuses on the overall intent of the rule, which is to prevent childhéod
lead poisoning. Id. The Penalty Policy characterizes specific violations of the Disclosure Rule
as “major,” “significant,” or “minor” depending on two facts: the age of children who live iﬁ the
target housing; and whether a pregnant woman lives in the target housing. According to the
Penalty Policy, childreﬁ under the age of six are most likely to be adversely affected by lead
exposure aﬁd to exhibit other _16ng~téxm effects. f’enalty Policy at 13.

In the case at hand, there were children at or under the age of six in each property for
which counts are taken. Under the Penalty Policy, these violations would be characteﬁzed as.a
major in extent because there is potential for -“serious” damage to the children’s health. Penalty
Policy at 12. If the lessees were informed of the risks they could ﬁave chosen not to fent these

properties thus eliminating any risk to their children. If they decided to rent, they could have at

least taken protective measures to minimize the exposure of their children to potential lead
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hazards. Because they were not properly informed in accordance with the Disclosure Rule they
could exercise neither choice, but rather were inadvertently exposing their children to potential
hazards.
d) Gravity of Violation

According to the TSCA Civil Penalty Guidelines, f‘gravity” is the overall seriousness of
the violation. It is a dependent variable that reiies" on the évaiuation of nature, extent and
circumstances. Penalty Policy at 11. Those other factors will determine a dollar figure on the
penalty matrix, which m turn determines the gravity based penalty. In this case, according to the
penalty matrix in Appendix B of the Penalty Policy for a “circumstance” designation of level 1
and an “extent” designation of rﬁaj or, the gravity based penalty for each property leased is
$11,000 for a total penalty of $22,000. |

2. Analysis of the Violator

With respect fo the violator, EPA must consider the ability to pay; ability to continue to
do business; any history of any prior violation; the degree of cﬁlpa}bility; and other factors as
justice méy be required. The Penalty Policy advises EPA.to make all appropriate upward
adjustménts of the penalty amount prior to issuance of the proposed penalty. Penalty Policy at
17. The Penalty Policy guides that downward adjustments generally should not be made until
after fhe proposed penalty has been iséued, at which time the burden of persuasion.that
downward adjustment is proper should be placed on tﬁe respondent. Further, in most cases, |
these factors are to be considered either during settlemeﬁt negotiations or litigétion. Id. There
were no adjustments made to the grav‘ity portion of the penalty based én these factors for the
following reasons:

a) Ability to Pay/Continue in Business
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Respondent owns and/or leases ap‘iaroximately 14 propefties in the Omaha area. One of
these properties (3216 Marcy Street) has an assessed value of $‘1 18,000. These properties
suggest the presence of a significant asset base that could be accessed. Further, although he was’
informed of the opportunity to assert an “ability to pay” claim, Respondent has not provided any
documentation showing that he is unable to pay the penalty. Thus, EPA has no information from
Respondent that would indicate that it is appropriate to reduce the proposed penalty based on
harm to his business or his inabi}ify to pay the penalty. Therefore, no adjustments were made fo
the gravity portion due to this statutory factor.

b) History of Prior Violations
There are no records of any prior violations of the Disclosure Rule. Therefore, no
-adjustments to the gravity based penalty have been made as a result of this factor.
¢) Degree of Culpability

Culpability of the violator may be used to increase the penalty. Although Respondent
stated that he has “been remiss for some; time vis-3-vis alerting prospective tenants about lead-
based paint possible danger,” (sic), EPA has chosen not to adjust the penalty for this statutory
factor.

d) Other Matters as Justice may Require

There is no evidence to warrant adjusting the penalty based on this factor.

III. CONCLUSION

Because Respondent failed to file a timely answer in this matter and was properly served
with a Motion for Default Order, a ﬁnding of default is warranted. Further, as EPA has
effectively demonstrated above, a penalty of $22,000 is appropriate in this case. Respondent

should be held accountable for clearly violating the Disclosure Rule. by failing to perform any of
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the required disclosures. The penalty is proper because Respondent knew the dangers due to
exposure of lead to human heaith especially to the health of children. Yet for the two leases at
issue in this matter he disregarded his obligations under the Disclosure Rule. He chose not to
disclose thes-e dangers t§ the guardians of children age 6 and under. These children are the most
~ vulnerable members of the population and the ones that the rule was directly intended .to protect.
These two lessees were not able to make an informed decision as to whether to accept the risk of
lead exposure to fheir children by renting from Re_spéﬁdent. For these reasons the penalty of

$22,000 is an appropriate penalty to assess Respondent.

Respectfully Submitted,

\Pepiéifa O. Salisbury |
Attorney o
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In the Matter of Armbrust Realty Rentals
Docket No. TSCA-07-2008-0022

Cértiﬁcate of Service

I hereby certify that the foregoing Supplemental Memorandum in Support of Motion
for Defaunlt Order, dated August 7, 2009, was sent this day in the following manner to the
addresses listed below:

Original and copy to:

Kathy Robinson .
‘Regional Hearing Clerk
U.S. EPA Region 7

901 North 5" Street
Kansas City, Kansas 66101

A bopy by Federal Express mail to:

Mr. Herbert J. Armbrust
Armbrust Realty Rentals

3728 Paddock Road

Omaha, Nebraska 68124-3830

6\&4\00(.

Daie
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Certificate of Service

I hereby certify that the foregoing Motion for Defauit O

was sent this day in the following manner to the addresses listed below:

Original and copy to:

Kathy Robinson

Regional Hearing Clerk
U.S. EPA Region 7

901 North 5™ Street
Kansas City, Kansas 66101

Copies by certified mail to:

Mr. Herbert J. Armbrust

Armbrust Realty Rentals
3163 Leavenworth Street
Omaha, Nebraska 68105

?9”1)0 4

Date

rder, dated March 25, 2009,




EXHIBIT 2



popz Aeniged 'L

b 1R 20555208
l.. - aare: sopas us sesirt)
JemoAN By 2

TGHT 22ik G000 0TS wOOL
?mm.gxmu Lhasnpg A P
i oon e paunsH g
espoutarey 103 1je0sy Wiy £ paspsibed £

e soaia [] IRV PSUARD 34
adfy 9ojniag €

) passampy eI 'L

o[ ol seeRt Fieages 2810 "$3A L
seh I3 L oy iy ISP ESUPRE Aagep 8 G -
gyuned ponds y QY el us 0
_*guedipus oL J0 1R Gy OF PUED Sl LORRY B
ok 0) PIRS GL LINI8) D ak jeiy 9%
a5IaAES B} UD SSRIPHE PUE ey In0A Wikd B
T patsap 5p Aealiaq ROGHISHH o ey
aleduson 68y g PUE gy s Hodwod =

" NOLOIS SIHL HIFTAN0D, SHHANIS

Kooty Jo 0120 "2 {ousen peild J Aq paneadl '8

sasspPY
webiv O

ABINFENO

5.

LT eLe

ke r.«_wa..t. Y
ISAIQUITY [ 3G

LA
= S
A1

[ AT L aie

T5hT B2k spop DTS2

Rl




EXHIBIT 3



In the Matter of Armbrust Realty Rentals
Docket No. TSCA-07~2008-0022

Certificate of Service

1 hereby certify that the attac;héd Motion for Default Order, dated March 25, 2009, was
sent this day in the following manner to the addresses listed below: :

Copies by Federal Express to:

Mr. Herbert J. Armbrust

Armbrust Realty Rentals
3163 Leavenworth Street
Omaha, Nebraska 68105

Date.

Y /WYX, sy
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Detailed Results

http://www.fedex.com/Tracking/Detail ?fic_start_url=&totalPieceNu...

[Enter fracking number

-Select time zone: [S

Detailed Resuifs

|
|
]

| Notifications

Tracking no.: 406238075224

@ E-mall notfigations -

Delivered

Shipment Dates

" Picked up “ tasit

Delivered
Signed for by: L.CLEARMAN

Destination

. Ship date @ Aug 4, 2000
. Delivery date®  Aug B, 2009 9:05 AM

KANSAS CITY, KS
Signaiure Proof of Defivery (@

Shipment Facts Help
| Service type Express Saver Pak Delivered o Shipping/Receiving
Weight 1.0 lbsf0.5 kg Reference $65581630863
. Shipment Travel History Help :

LAl shipment travel activity

Select time format: 12H § 24H

. Date/Time
_t Alg B, 2009 :05 AM

Aug 8, 2009 7:43 AM
Aug 6, 2000 6:45 AM

© Alig 6, 2009 4:27 A

Aug 8, 2008 3:26 AM
Aug 5, 2000 3:25 PM

L:Aug 5, 2000 10:36 AM

Algg 4, 2009 10:08 PM
“Aug 4, 2000 8:51 PM
Aug 4, 2009 12:41 PM

Aug 4, 2009 12:40 PM

is displayed in local time for the focation
. Activity . Location Detalls
KANSAS CITY, K8
[KANSAS CITY, MO
:KANSAS CITY, MO

KANSAS CITY, MO

Deiivered

‘On FedEx vehicle for delivery
Al local FedEx facility

At dest sort facility

‘Departed FedEx location MEMPHS, TN
in transit -MENIPHiS, ™
Arrived at FedEx location MEMPHIS, TN
: At local FedEx facility OMAHA, NE
Left FedEx origin facility OMAHA, NE
Shipment information sent to FedEx

;PiCked up OMAHA, NE

8/6/2009 1:26 PM
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§Eﬂtef tracking number

Detailed Results “5
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Notifications
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http://www fedex.com/Tracking/Detail?ftc_start_url=&totalPieceNu...

Tracking no.: 865581630863 ) & il notifications

- In transit
Iniiated  Picked up  Intransit  Delivered
' Delivery exception
OMAHA, NE
Shipment Dates Destination

 ‘Ship date (& . Jjui 27, 2009
- Shipment Facts Help
Service type Standard Envelope - Indirect Signature
i Required ‘
. Shipment Travel History Help

Select time zone: | S . Select fime format; 12H | 24H
‘Aﬁ shipment travel aclivity is di;piayed in local time for the iocation :
: 'DatelTime ‘ :Activity Location Details

Aug 4, 2009 12:27 PM %Package returned to shipper OMAHA, NE ' Package refurned o

Lo | shipper:408238075224

Aug 4, 2009 7:20 AM At local FedEx facility OMAHA, NE
" Aug 3, 2009 7:01 AM At focal FedEx facility OMAMA, NE

Aug 1, 2009 8:27 AM At Ioéa& FedEx facility 'OMAHA, NE
: Jut 31, 2009 715 AM At local FedEx facility OMAHA, NE

Jul 30, 2009 2:44 PM Atlocal FedEx facility OMAHA, NE

Jul -3{), 2008 1:17 PM Delivery exception OMAHA, NE :Customer not available or business%

) _ ] closed ‘

: Jut 30, 2009 8:10 AM -On FedEx wvehicle for delivery OMAHA, NE

Jul 29, 2009 3:30 PM At local FedEx facifity OMAHA, NE ! :
SJul 29, 2009 1:55 PM Delivery exception {OMAHA, NE Customer not available or business%
; : closed "

Jui 28, 2009 8111 AM On FedEx vehicle for delivery OMAHA, NE

Wul 28, 2006 3:23 PM At local FedEx facllity {OMAHA, NE ;
Jut 28, 2009 1:06 PM Delivery exception OMAHA, NE Customer not available or businessg
‘ ‘ closed

Jul 28, 2009 8:15 AM On FedEx vehicle for defivery OMAHA, NE i

Jul'28, 2009 7:14 AM. At locat FedEx facility VONIAHA. NE 3
© Jul 28, 2000 5:37 AM At dest sort facillty CMAHA, NE :

Jul 28, 2009 4:11 AM Departed FedEx location MEMPHIS, TN
EIJuI 27, 2509 1162 PM Arrived at FedEx focation MEMPHIS, TN

Jut 27, 2009 7:50 PM :Lefi FedEx origin facility KANSAS CITY, MO

Jul 27, 2009 5:49 PM Picked up KANSAS CITY, MO

8/6/2009 1:27 PM
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In the Matterbf Armbrust Realty Rentals
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Certificate of Service

I hereby certify that the attached Motion for Default Order, dated March 25, 2009, was
sent this day in the following manner to the addresses listed below:

Copy by Federal Express to:
Mr. Herbert J. Armbrust

"~ 3728 Paddock Road
Omaha, Nebraska 68124-3830

3 ' ‘?. | .
%\%\Qﬁ} ' | {V ‘é ;a:i {4 !ff ﬁ ?v/mM 2R

' Date C; O



FedEx Express ‘ U.S. Mail: PO Box 727

Customer Support Trace Memphis, TN 38194-4643
3875 Airways Boulevard
- Module H, 4¢h Floor Telephone: 801-369-3600

Exp

Memphis, TN 38116

August 6,2009

Dear Customer:

The following Is the proof-of-defivery for tracking number 865681630874.

Delivery Information:

Status: _ Delivered Delivery date: Aug 5, 2009 14:41
Signed for by: ‘H.ARMBRUST
Service type: Standard Envelope

Shipping Information:

Tracking number: 865581630874 Ship date: Aug 3, 2009
Recipient; Shipper.

uUs ‘ _ us

“Thank you for choosing FedEx Express.

FedEx Worldwide Customer Service
1.800.GoFedEx 1.800.463.3339
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Detaile.d. Results

Detailed Results I Notifications

hitp://www.fedex.com/Tracking/Detail ?fic_start_url=&totalPieceNu...

iEnter fracking number

. Tracking no.: 865581630874

@ E-mai notificalions

Deliverad el i
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Chapter |: Introduction

Chapter 1: Introduction e

, The revised Section 1018 — Disclosure Rule Enforcement Response and Penalty Policy

supersedes the February 2000 Section /018 -- Disclosure Rule Enforcement Response Policy. It
sets forth guidelines for the Environmental Protection Agency (EPA or the Agency) to use in
determining the appropriate enforcement response and penalty amount, in settlement or in
litigation, for violations of Section 1018 of the Residential Lead-Based-Paint Hazard Reduction
Act of 1992. The revisions in this policy take into account an increase in the maximum statutory
penalty required by the Debt Collection Improvement Act of 1996, recent case law
deveiopments and other relevant EPA policies that impact enforcement actions.

The purpose of this Enforcement Response and Penalty Policy (ERPP) is to provide
pred;ctable and consistent enforcement responses and penalty amounts for violations of Section
1018, yet retain flexibility to allow for individual facts and circumstances of a particular case.

This policy is not binding on the Agency. The policies and procedures set forth herein
are intended solely for the guidance of employees of the EPA. They are not intended to, nor do
they constitute a rulemaking by the EPA, nor do they impose requirements on EPA staff or the
regulated community. They may not be relied upon to create a right or a benefit, substantive or
procedural, enforceable at law or in equity by any person. Further, this document is not
intended to limit the discretion of EPA staff. Enforcement staff should continue to make
appropriate case-by-case enforcement judgments guided, but not restricted or limited, by the -
policies contained in this document. '

I. Background

The Centers for Disease Control and Prevention (CDC) has established the elevated
blood-lead level (EBL) of 10 micrograms per deciliter (Lig/dL) to be a level of concern for
children. In the early 1990s the National Health and Nutrition Examination Survey (NHANES)
data indicated that there were approximately 890,000 American children with levels greater
than 10 pg/dL. In addition, minority and low-income children were disproportionately affected.

Lead poisoning in children causes intelligence quotient deficiencies, reading and learning
disabilities, impaired hearing, reduced attention span, hyperactivity and behavior problems; in
severe cases it may lead to seizures, coma and death. NHANES data further indicated that in as
many as 4 million homes in the United States, children’s health was endangered by lead-based
paint and/or lead-based paint hazards. In response to this national crisis, Congress enacted Title
X: Residential Lead-Based Paint Hazard Reduction Act of 1992, 42 United States Code (USC)
Section 4851 (Title X).'

' The CDC’s recent statement on Preventing Lead Poisoning in Young Children, August 2005, recognized that recent
studies indicate that additional evidence exists of adverse health effects in children at biood lead levels of less than
10 pg/dL. However, the CDC has determined that it will not lower the level of concern at this time.
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There has been significant progress in reducing the number of EBL children, as
documented by the most recent NHANES data showing approximately 310,000 EBL children.
CDC's Advisory Committee on Childhood Lead Poisoning Prevention updated its
recommendations in 2005 and called for the nation to focus on primary prevention of childhood
lead poisoning. Lead in housing remains the most significant source of lead exposure for young
children. The CDC recommends the control of lead-based paint contaminated house dust and
soil and poorly maintained ead-based paint in housmg as the first essential element of primary
prevention of lead exposure for young children.” Elevated blood-lead levels are totally
preventable, and such prevention remains a national concern.

Pursuant to Section 1018 of Title X, the U.S. Environmental Protection Agency (EPA)
and the U.S. Department of Housing and Urban Development (HUD) promulgated joint
regulations for the disclosure of lead- based paint and/or lead-based paint hazards in pre- 1978
housing (target housing) offered for sale or lease. These regulations were published on March 6,
1996, at 61 Fed. Reg. 9064, and are codified at Title 40 of the Code of Federal Regulations
(CFR) Part 745, Subpart F and at 24 CFR Part 35, Subpart H (Disclosure Rule).

Il. Enforcement Response and Penalty Policy Applicability

This Disclosure Rule Enforcement Response and Penalty Policy is immediately applicable and
should be used to inform the appropriate enforcement response and to guide the calculation of
any proposed penalties in administrative enforcement actions concerning violations of the

" Disclosure Rule.

11l. Applicability to Federal Facilities

As discussed below, the Disclosure Rule defines seller and lessor to include government
agencies. Thus, when a federal facility or government agency is the seller or lessor of target
housing, as defined in the statute and the rule, the requirements of Section 1018 and the
Disclosure Rule apply to such facility or agency.

Pursuant to Section 1018(b)(5), a violation of the Disclosure Rule is a prohibited act
under Section 409 of TSCA and is subject to EPA enforcement authority under Section 16 of
TSCA. Section 408 of TSCA, I5 USC § 2688, subjects each department, agency, and
instrumentality of the executive, legislative and judicial branches of the federal government to all
federal, state, interstate, and local requirements, both substantive and procedural, respecting
lead-based paint, lead-based paint activities, and lead-based paint hazards. The federal, state,
interstate, and local substantive and procedural requirements referred to in Section 408 of TSCA
include, but are not limited to, all administrative orders and all civil and administrative penalties
and fines regardless of whether such penalties or fines are punitive or coercive in nature. The
Disclosure Rule contains federal requirements respecting lead-based paint, lead-based paint

? Preventing Lead Poisoning in Young Children, A Statement by the Centers for Disease Control and Prevention,
Atlanta: CDC;‘ZOOS
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activities, and lead-based paint hazards. Therefore, federal facilities are subject to the Disclosure
Rule requirements.

In proposing penalties against federal agencies, EPA will consider the Disclosure Rule
Enforcement Response and Penalty Policy. Before a penalty order becomes final, Section 16(2)(2)
of TSCA, 15 USC § 2615(a)(2), requires the Administrator to provide the federal agency with
notice and an opportunity for a formal hearing on the record in accordance with the
Administrative Procedures Act. The Consolidated Rules of Practice Governing the Administrative
Assessment of Civil Penalties and the Revocation/Termination or Suspension of Permits at 40 CFR
Part 22 set forth EPA’s general rules of administrative practice governing the assessment of
administrative penalties and require that, before a final order of the U.S. EPA’s Environmental
Appeals Board issued to a Federal agency becomes effective, the head of the department,
agency, or instrumentality of the United States to which the order was issued may request a
conference with the Administrator. 40 CFR §22.31(e). '

Finally, although federal agencies are subject to the lead disclosure requirements, there
" may be unique complexities associated with cases against federal agencies. Thus, because of
these complexities and because such cases may have major inter-agency implications that rise to
a level of national attention, Regions generally should notify and consult with the Federal
Facilities Enforcement Office prior to bringing an enforcement action. See Appendix C for a link
to “Redelegation of Authority and Guidance on Headquarters Involvement in Regulatory
Enforcement Cases”.

A Structure of This Dbcument

This document consists of two policies to guide civil enforcement actions for Disclosure
Rule violations. The enforcement response policy in Chapters 3 and 4 addresses violations of
the Disclosure Rule and provides guidelines for use in determining the appropriate enforcement
response to such violations. The penalty policy in Chapters 5, 6, and 7 provides rational,
consistent and equitable penalty calculation methodologies and guidance for use in applying the -
TSCA Section 16, 15 USC § 2615, statutory penalty factors to particular cases. The penalty
policy sets forth the Agency’s policy and internal guidelines for determining penalty amounts
that: (1) should be sought in administrative actions filed under TSCA® and (2) would be
acceptable in settlement of administrative and judicial enforcement actions under TSCA.
Together these policies are known as the Disclosure Rule Enforcement Response and Penalty Policy
(Disclosure Rufe ERPP).

Violationis of the Disclosure Rule are subject to civil penalties under Section 16(a) of the
Toxic Substances Control Act (TSCA), 15 USC § 2615(a). Section 1018(b)(5) of Title X
specifically states:

3 This Policy does not limit the penalty amount that may be sought; the United States may, in its discretion, continue
to request a civil penalty up to the statutory maximum amount, and may litigate for the maximum amount justifiable
on the facts of the case.
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It shall be a prohibited act under Section 409 of the Toxic Substances Controf Act for
any person to fail or refuse to comply with a provision of this section or with any rule
or order issued under this section. For purposes of enforcing this section under the
Toxic Substances Control Act, the penalty for each violation applicable under Section
16 of that Act shall be no more than $10,000.*

Therefore, violations of the Disclosure Rule are prohibited acts under Section 409 of TSCA, |5
USC § 2689, Section 16 of TSCA states that any person who violates a provision of Section 409
shall be liable to the United States for a civil penalty. |

4 The maximum penalty amount was adjusted to $1 1,000 per violation under the Civil Monetary Penalty Inflation
Adjustment Rule, 40 CFR Part 19 (1998), which increased, by ten percent, the civil penaities which can be assessed
" for violations occurring on or after july 28, 1997. Subsequent amendments to the Civil Monetary Penalty Inflation
Adjustment Rule further provide for a 17.23% penalty increase for violations occurring on or after March 15, 2004,
but the rule did not adjust the statutory maximurn penalty amount which is still $1 1,000 per violation at this time.
40 CFR Part 19 (2004)
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Chapter 2: Summary of Rule and Requirements

The purpose of the Disclosure Rule is to ensure that individuals and families receive the
" information necessary to protect themselves and their families from lead-based paint and/or
lead-based paint hazards. This information will help families and individuals make informed
housing decisions to reduce their risk of exposure to lead-based paint and lead-based paint
hazards.

The Disclosure Rule requires sellers, lessors and agents to comply with certain
requirements when selling or leasing housing built before 1978 (target housing). For purposes of
the Disclosure Rule, “seller” is defined as any entity that transfers legal title to target housing, in
whole or in part. The Disclosure Rule defines “lessor” as any entity that offers target housing for
Jease, rent, or sublease. “Purchaser” is defined s an entity that enters into an agreement to
purchase an interest in target housing under the Disclosure Rule. “Lessee” is defined as any
entity that enters into an agreement to lease, rent, or sublease target housing. Finally, the
Disclosure Rule defines “agent” as any party who enters into a contract with a seller or lessor,
including any party who enters into a contract with a representatwe of the seller or lessor, to sell
or lease target housing.

The Disclosure Rule requires that, before a purchaser or lessee is obligated under any
contract to purchase or lease target housing, certain requirements must be met. These
requirements include the following:

o Sellers and lessors must provide purchasers and lessees with an EPA-approved lead
hazard information pamphlet;

» Sellers and lessors must disclose the presence of any known lead-based paint and/or
lead-based paint hazards to the purchasers and lessees and to any agent;

¢ Sellers and lessors must provide purchasers and lessees with any available records or
reports pertaining to the presence of lead-based paint and/or lead-based paint hazards in
the target housing;

¢ Sellers must grant purchasers a |0-day period to conduct a risk assessment or mspectlon
for the presence of lead-based paint and/or lead-based paint hazards, unless the parties
mutually agree, in writing, upon a different period of time or the purchaser waives, in
writing, the opportunity to conduct the risk assessment or inspection;

o Sellers and lessors must disclose information pertaining to lead-based paint and/or lead-
based paint hazards as an attachment to a contract to sell target housing or as an
attachment or within a contract to lease target hous:ng in accordance w;th the Disclosure
Rule requirements;

« Sellers, lessors and agents must retain a copy of each Disclosure Rule statement and
certification for at least three years from completion of the transaction; and

e Each agent involved in any transaction to sell or lease target housing must ensure
compliance with all requirements of the Disclosure Rule.

Enforcement Response and Penalty Policy:
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The Disclosure Rule does not apply to the following transactions:

o Sales of target housing at foreclosure;

o Leases of target housing that has been found to be lead-based paint free by an inspector
_certified under the Federal program or under a federally accredited state or tribal
certification program;

e Short term leases of 100 days or less, where ho lease renewal or extens:on can occur;

» Lease renewals where the lessor previously met all disclosure requ:rements and the
information pertaining to lead-based paint and/or lead-based paint hazards has not
changed;

¢ The sale or lease of 0-bedroom dwellings; and

¢ The sale or lease of housing for the elderly or persons with disabilities (un[@.ss any child
under six (6) years of age resides or is expected to reside in such target housing).

Enforcement Response and Penalty Policy:
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Chapter 3: Responsible Party / Appropriate Respondent

The individuals who must comply with the Disclosure Rule are sellers, lessors and agents
who are involved in the selling or leasing of target housing. The Disclosure Rule specifically
addresses the responsibilities of agents by requiring them to ensure compliance with the
provisions of the law. Agents fulfill this requirement by informing sellers and lessors of their
obligations and by making sure that these activities are completed by the seller, lessor, or the
agent personally. The Disclosure Rule also identifies the affirmative duty of the sellers and
fessors to disclose to their agents any known lead-based paint and/or lead-based paint hazards in
target housing. '

In determining the appropriate respondent(s) for the enforcement response,
consideration should be given to the person(s) / entity(ies) with direct control over disclosure

activities.

See Appendix A for examples of common responsiblé parties.
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Chapter 4: Determining the Level of Action

When evidence supports an enforcement action, the Region should determine, using the
 criteria set forth below, which of the following responses is appropriate: a notice of
noncompliance; a civil administrative complaint; a criminal referral; injunctive relief; or some
combination of these actions. -

. Notices of Noncompliance

On a case-by-case basis EPA may determine that the issuance of a notice of
-noncompliance (NON)} is the most appropriate response. Facts and circumstances will vary, but
this enforcement response may be used when a violator has substantially complied with the
requirements of the Disclosure Rule and timely disclosure has been made. For example, if an
agent provided a purchaser with the [0-day opportunity to conduct an.inspection and a copy of
the lead pamphlet but failed to sign the disclosure form, a NON typically is the appropriate
enforcement response. In addition, if the proposed penalty is $1,000 or less fo[lowing the
application of downward penalty adjustment factors provided in th|s policy, EPA may issue a
NON in lieu of seeking a penalty.

A NON should require a violator to take corrective action to comply with the Disclosure
Rule. The type and nature of the corrective action will depend upon the specific violation(s).
The NON also may require that action be taken by a certain date and that proof of its
completion be submitted promptly to EPA.

1. Civil Administrative Complaints

A civil administrative complaint generally is the appropriate response to violations of the
Disclosure Rule. Violators may be subject to civil penalties pursuant to TSCA Section 16. On
September 10, 1980, EPA published the Guidelines for Assessment of Civil Penalties Under Section
16 of the Toxic Substances Control Act; PCB Penalty Policy, 45 Fed. Reg. 59771 (1980). This
penalty system provides the general framework for civil penalty assessments under TSCA. It
establishes standardized definitions and applications of factors that TSCA requires the
Administrator to consider in proposing to assess a civil penalty. The TSCA penalty system also
states that as regulations are developed, specific penalty guidelines will be developed adopting in
detail the application of the general penalty system to the new regulation.

A civil administrative complaint may contain a proposed penalty that has been calculated
pursuant to this policy. Alternatively, the complaint may specify the number of violations for
which a penalty is sought, a brief explanation of the severity of each violation alleged, and a
recitation of the statutory penalty authority applicable for each violation in the complaint. 40
CFR 22.14(a)(4). This “notice pleading” approach would not eliminate the need for EPA to
specify a proposed penalty and explain how the proposed penalty was calculated in accordance
with Section 16 of TSCA, but would postpone such requirement until after the filing of

e
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prehearing information exchanges, at which time each party shall have exchanged all factual
information considered relevant to the assessment of a penalty. 40 CFR 22.19(a)(4).

An administrative action should result in an enforceable agreement and the assessment of
a penalty. Before a penalty order becomes final, Section 16(a)(2)(A) of TSCA, 15 USC §
2615(a)(2)(A), requires the Administrator to provide each respondent with notice and an
opportunity for a formal hearing in accordance with the Administrative Procedures Act. EPA’s
general rules of administrative practice governing the assessment of administrative penalties are
set forth in 40 CFR Part 22, entitled Consolidated Rules of Practice Governing the Administrative
Assessment of Civil Penalties and the Revocation/Termination or Suspension of Permits.

{3 Criminal Sanctions

In addition to being subject to the various types of civil sanctions, any person who
knowingly or willfully violates any provision of Section 409 of TSCA is subject to misdemeanor
criminal sanctions. See, Section | 6(b) of TSCA, 15 USC § 2615(b). These sanctions include
imprisonment for not more than one year, as well as a criminal fine of not more than $25,000
for each day of violation.® Disclosure Rule violations which are especially egregious in nature — in
terms of the threat of harm, or the level of culpability, or both — should be brought to the
attention of EPA’s Criminal Investigation Division. This Division will determine whether to
exercise its discretion to pursue a criminal investigation and, where appropriate, to refer the
matter to the United States Department of justice (DO)) for a prosecutorial determination.

V. Injunctive Relief

The EPA may obtain injunctive relief by requesting the legal support of DOJ. DOJ may
make an application for injunctive relief in U.S..district court under TSCA Section 17(a), 15 USC
§ 2616(a), to direct a violator to comply with the Disclosure Rule. In addition to requesting such
relief, DO}, on EPA’s behalf, also may request that the court use its general equity powers to
compel a violator of the Disclosure Rule to abate the lead-based paint and/or lead-based paint
hazards in the target housing.

V. Multiple Remedies'

There may be circumstances where more than one enforcement response is
appropriate.

Criminal Sanctions: The law is well settled that simultaneous civil and criminal
enforcement proceedings are legally permissible. The Regions may conduct parallel
proceedings where appropriate.

5 As rﬁodiﬁed by the Alternative Fines Act, 18 USC § 3571, an individual could be fined up to $100,000 for a
violation that does not result in death, or an amount calculated according to the loss to a victim or the gain by the
defendant, whichever is greater. Organizations may be fined up to $200,000 per count.

Enforcement Response and Penalty Policy:
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Civil Administrative Penalty and Injunctive Relief: There may be instances in which
the concurrent filing of a civil administrative complaint and a request for injunctive relief
is appropriate.

The use of multiple responses depends on the facts and circumstances of each case.

Enforcement Response and Penalty Policy: _ _
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Chapter 5: Calculating the Proposed Penalty

In determining the amount of any civil penalty for violations of the Disclosure Rule,
Section |6 of TSCA requires EPA to take into account the nature, circumstances, extent, and
gravity of the violation or violations alleged and, with respect to the violator, ability to pay, effect
on ability to continue to do business, any history of prior such violations, the degree of
culpability, and such other matters as justice may require (j.e., the “TSCA statutory penalty
factors”). In developing a proposed penalty, EPA will take into account the particular facts and
circumstances of each case, with specific reference to the TSCA statutory penalty factors. This
ERPP follows the general framework described in EPA’s Guidelines for Assessment of Civil Penalties
Under Section 16 of the Toxic Substances Control Act; PCB Penalty Policy, 45 Fed. Reg. 59771
(1980) {TSCA Civil Penalty Guidelines) and includes an analysis of the TSCA statutory penalty
factors, as well as guidance on their application to particular Disclosure Rule violations. In this .
manner, this ERPP provides a rational, consistent and equitable penalty calculation methodology
for applying the TSCA statutory penalty factors to Disclosure Rule violations in civil enforcement
cases. See Appendix C for a link to the TSCA Civil Penalty Guidelines.

Gravity refers to the overall seriousness of the violation. To determine the grawty -based
penalty, the following factors are considered:

e the “nature” of the violation;
¢ the “circumstances” of the viclation; and
¢ the “extent” of harm that may result from a given violation.

These factors are incorporated into a penalty matrix that specifies the appropriate gravity-based
penalty. See Appendix B.

Onee the gravity-based penalty has been determined, upward or downward adjustments
may be made to that penalty amount by considering other factors, including the following:

the violator’s ability to pay/ability to continue in business;
the violator's history of prior violations;

the violator’s degree of culpability;

voluntary disclosure of violations by the violator; and
such other factors as justice may require.

s & & ¢ ¢

These adjustments are discussed in more detail in Chapter 7.
I Nature
The TSCA Civil Penalty Guidelines discuss the “nature” of the violation-as the essential

character of the violation and incorporate the concept of whether the violation is of a chemical
control, control-associated data gathering, or hazard assessment nature. The requirements of
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40 CFR Part 745, Subpart F, are most appropriately characterized as “hazard assessment”
nature. The Disclosure Rule requirements are designed to provide potential purchasers and
lessees of target housing with information that will permit them to weigh and assess the risks
presented by the actual or possible presence of lead-based paint and/or lead-based paint hazards
in the target housing they might purchase or lease. This information is vital to purchasers and
lessees to make an informed decision about whether to reside in target housing because of the
potential risk to all inhabitants and- particuiarly to young children and/or pregnant women
residing in that target housing. The “nature” of the violation will have a direct effect on the
measure used to determine which “circumstances” and “extent” categories are selected on the
gravity-based penalty matrix in Appendix B.

1. Circumstances

The “circumstances” reflect the probability of harm resulting from a particular type of
violation. For a Disclosure Ruile violation, the harm is associated with the failure to disclose
information on lead-based paint and/or lead-based paint hazards. Therefore, the primary
circumstance to be considered is the purchaser’s or lessee’s ability to properly assess and weigh
the factors associated with human health risk when purchasing or leasing target housing. The
greater the deviation from the regulations (such as no disclosure), the greater the likelihood that
the purchaser or lessee will be uninformed about the hazards associated with lead-based paint
and, consequently, the greater the likelihood of harm due to exposure to lead-based paint
and/or lead-based paint hazards.

7 The following system ranks potential violations using six levels that factor in compliance
with the disclosure requirements and the level of potential harm associated with the purchaser’s
or lessee’s lack of knowledge of lead-based paint and/or lead-based paint hazards in the target
housing. For purposes of this penalty policy, the specific violations of the Disclosure Rule have
been characterized as follows:

Levels | and 2: Violations having a high probability of impairing the purchaser’s or’
fessee’s ability to assess the information required to be disclosed.

l.evels 3 and 4: Violations having a medium probability of impairing the purchaser’s
or lessee’s ability to assess the information required to be
disclosed. .

l.evels 5 and 6: Violations having a low probabi]i‘ty‘of impairing the purchaser’s or

lessee’s ability to assess the information required to be disclosed.
1. Extent

The term “extent” is used to consider the degree, range, or scope of the violation’s
potential for harm. In the context of the Disclosure Rule, the measure of the extent of harm will’
focus on the overall intent of the rule, which is to prevent childhood lead poisoning. For
example, the potential for harm from the failure to disclose known lead-based paint and/or lead-

Enforcement Response and Penalty Policy:
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based paint hazard information to the purchaser or lessee of target housing would be considered
“major” if risk factors are high for exposure. TSCA Civil Penalty Guidelines provide the
following definitions for the three extent categories:

Major: Potential for “serious” damage to human health or the environment.
Significant:  Potential for “significant” damage to human health or the environment.
Minor: Potential for a “lesser” amount of damage to human health or the

environment.

Therefore, specific violations of the Disclosure Rule requirements have been characterized as
“major,” “significant,” or “minor” in extent. Under the Disclosure Rule, the extent factor is
- based on two measurable facts:

- e the age of any children who live in the target housing; and
¢ whether a pregnant woman lives in the target housing.

Age of child(ren) living in target housing: Any individual can be adversely affected by
the presence of lead-based paint and/or lead-based paint hazards in target housing. The most
serious reactions may include nausea, vomiting, seizures, coma or death as a result of Jead
poisoning. Children under the age of six are most likely to be adversely affected and to exhibit
other long-term effects of exposure to lead, based on habits (particularly hand-to-mouth activity)
and vulnerability due to their continuing physical development. As children mature into adults,
they are less affected by the presence of lead. The age factor will be determined by the age of
the youngest individual residing in the target housing at the time the violation occurred or the
youngest individual in the family that is purchasing or leasing the target housing.

If complainant knows or has reason to believe that a child under the age of six is present,
then for purposes of proposing a gravity-based penalty, the major extent category may be used.
Where the age of the youngest individual is not known, or a respondent is able to demonstrate
to EPA's satisfaction that the youngest individual residing in or to be residing in the target
housing at the time of the violation was at least six years of age and less than |8 years of age,
thén EPA may use a significant extent factor. Where a respondent is able to demonstrate to
EPA’s satisfaction that no individuals younger than eighteen years of age were residing in or to be
residing in the target housing at the time of the violation, then EPA may use a minor extent
factor. '

Pregnant women living in target housing: Pregnant women are also very susceptible
to the dangers of lead-based paint and/or lead-based paint hazards. Lead exposure before or
during pregnancy can alter fetal development and cause miscarriages. If EPA determines that a
pregnant woman resided in or was purchasing/leasing the target housing at the time violation
occurred, then a major extent is appropriate.

Enforcement Response and Penalty Policy:
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V. Economic Benefit of Noncompliance

A seller, lessor or agent who has violated the Disclosure Rule may not profit from his/her
violative acts. Based on the Agency’s 1984 Policy on Civil Penalties, the Agency should eliminate
economic incentives for noncompliance by recapturing any significant economic benefit of
noncompliance that accrues to a violator from noncompliance with the law. See Appendix C for a
link to this policy. If, after the penalty is paid, violators still profit by viclating the law, there is
" fittle incentive to comply. Therefore, it is incumbent on all enforcement personnel to consider
economic benefit. Economic benefit can result from a violator delaying or avoiding compliance
costs, or when a violator achieves an illegal competitive advantage through its noncompliance.
The compliance costs per unit to comply with the Disclosure Rule are generally low, and
economic benefit of noncompliance is not usually included in proposed penalties. However, on
a case-by-case basis EPA may determine that an economic advantage has been gained and a
penalty for economic benefit should be sought.® |

¢ Section 1018 of Title X also allows the purchaser or lessee to bring a civil action for damages and the court may
award treble damages, court costs, reasonable attorney fees, and expert witness fees if that party prevails.
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Chapter 6: Determining the Number of Violations

Each requirement of the Disclosure Rule is a separate and distinct requirement and a
failure to comply with any requirement is a violation of the Disclosure Rule. In order to
determine whether a violation of the Disclosure Rule has occurred, the applicable requirements
must be reviewed to determine which regulatory provisions have been violated. For example,

“each lessor who is leasing target housing must comply with each of the Disclosure Rule
requirements of 40 CFR §§ 745.107(a), 745.113(b) and § 745.113(c) including:

» Provide the lessee with an EPA-approved lead hazard information/pamphliet;

¢ Disclose to the lessee the presence of any known lead-based paint and/or lead-based
paint hazards;

e Disclose to each agent the presence of any known lead-based pamt and/or lead-based
paint hazards and the existence of any available records or reports pertaining to lead-
based paint and/or lead-based paint hazards;

» Provide to the lessee any available records or reports pertaining to lead- based paint
and/or lead-based paint hazards in the target housing;

e Include, as an attachment or within each contract to lease target housing, the Lead
Warning Statement;

s Include, as an attachment or within each contract to lease target housing, a statement by
the lessor disclosing the presence of known lead-based paint and/or lead-based paint
hazards or indicating no knowledge of lead-based paint and/or lead-based paint hazards;

» Include, as an attachment or within each contract to lease target housing, a list of any
records or reports available to the lessor that pertain to lead-based paint and/or lead-
‘based paint hazards or indicate that no such records or reports are available;

¢ Include, as an attachment or within each contract to lease, a statement by the lessee
affirming receipt of the required information;

¢ Include, as an attachment or within each contract to lease, a statement by any agent(s)
involved in the transaction to lease target housing that such agent(s) has informed the
lessor of the lessor’s obligations and that the agent(s) is aware of his’her duty to ensure
compliance;

s Include, as an attachment or within each contract to lease target housing, signatures and
dates of the lessor, agent, and lessee certifying to the accuracy of their statements; and

¢ Retain a copy of the completed disclosure records for no less than three years from the
commencement date of the |ease. :

Each seller must comply with each of the Disclosure Rule requirements of 40 CFR §%§
745.107(a), 745.113(a) and 745.1 | 3(c), which are similar to the requirements for lessors except
that the seller must include the disclosure information as an attachment and does not have the
option to include the disclosure information within the contract to sell target housing. The seller
must also comply with 40 CFR § 745.1 10, which requires the seller to give the purchaser an
opportunity to conduct an inspection or a risk assessment.
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Fach agent is required by 40 CFR § 745.115(a) to inform the seller or lessor of his/her
obligations under 40 CFR §§ 745.107, 745.110, and 745.113; and to ensure that the seller or
lessor has performed all activities under these sections, or to personally ensure such compliance.
Agents, like sellers and lessors, are required by 40 CFR § 745.113(c) to retain records of sales
and lease transactions for three years.

For each transaction reviewed, there may be evidence that a seller, lessor and/or agent
has violated one or more of the applicable requirements. After identifying which violations are
appropriate to pursue for an individual real estate transaction, based on the applicable regulatory
requirements, the next step is to determine the number of real estate transactions in which
violations occurred. For purposes of this policy, the term “real estate transaction” refers to
those business dealings that result in an agreement between either a lessor/agent and a lessee or
a seller/agent and purchaser for target housing. Each real estate transaction is a “stand alone”
transaction; therefore, the penalty for each violation found in each individual transaction should
~ be assessed separately. The number of lease agreements or sales contracts reviewed
determines the number of real estate transactions involved in a particular case.

For example, if a lessor owns eight target housing units in an apartment building and EPA
has evidence that the lessor fails to comply with the Disclosure Rule when leasing each of these
units, the lessor generally should be held liable for violating the applicable Disclosure Rule
requirements in each of the eight transactions. When the civil administrative complaint is filed
against the lessor, all eight transactions should be included in the same complaint. In this case,
the total gravity-based penalty would be the sum of the penalties for violations of all applicable
requirements for each of the eight transactions.-
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Chapter 7: Adjustment Factors

Section 16(a)(2)(B) of TSCA, 15 USC § 2615(2)(2)(B), describes the factors that EPA
must consider in determining the amount of the civil penalty. As discussed in Chapter 5, EPA
must consider the nature, circumstances, extent, and gravity of the violation. With respect to
the violator, EPA must consider: the ability to pay/ability to continue to do business; any history
of prior such violations; the degree of culpability; and other factors as justice may require.”
Sections IV and V of this chapter include brief discussions of adjustments for supplemental
environmental projects and voluntary self-disclosure that are available under other EPA policies.

EPA ordinarily should make all appropriate upward ad]ustments of the penalty amount
prior to issuance of the proposed penalty, while downward adjustments generally should not be
made until after the proposed penalty has been issued, at which time the burden of persuasion
that downward adjustment is proper should be placed on the respondent. Unless otherwise
noted these factors may be considered either during settlement negotiations or litigation.

1. Ab:ﬁty to Pay/Continue in Business

Section 16 of TSCA requires that the violator’s ability to pay the proposed civil penalty
be considered as a statutory factor in determining the amount of the penalty. Absent proof to
the contrary, EPA can establish a respondent’s ability to pay with circumstantial evidence relating
to a company's size and sales. The TSCA Civil Penalty Guidelines state that the EPA generaliy
will not request penalties that are clearly beyond the financial means of the vtclator

To determine the amount of the proposed penalty in relation to a person’s ability to pay,
the case team should review publicly available information, such as Dun and Bradstreet reports,
a company's filings with the Securities and Exchange Commission (when appropriate) or other
available financial reports before issuing the complaint. In determining the amount of a penalty
for a violator when financial information is not publicly available, relevant facts obtained from the
sales contract or lease (such as the sale or lease amount of the dwelling) or the number of

- dwellings owned or leased by the violator, may offer insight regarding the violator’s ability to pay
the penalty. ‘ ‘

If a violator raises ability to pay as a defense in its answer or in the course of settlement
negotiations, EPA generally should request the following types of information:

The last three to five years of tax returns;
Balance sheets;

income statements;

Statements of changes in financial position;
Statement of operations;

. & S

7 Under unusual circumstances there may be other factors not identified herein that must be considered to reach a
just resolution. '
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¢ Information on business and corporate structure;

e Retained earnings statements;

¢ Loan applications, financing agreements, security agreements;

e Annual and quarterly reports to shareholders and the SEC, including 10K reports; and
s Statements of assets and liabilities.

In appropriate circumstances EPA may seek a penalty that might prevent a violator from
continuing in business. For example, even when there is an inability to pay, it is unlikely that EPA
would reduce a penalty when a seller, lessor, or agent has refused to correct a serious violation
or when a seller, lessor, or agent has a long history of violations. This long history would
demonstrate that a less severe measure (i.e., a penalty reduction) has been ineffective.

il. History of Prior Violations

When a violator has a history of prior violations of the Disclosure Rule, the proposed
penalty should be adjusted upward by a maximum of 25% in accordance with the TSCA Civil
Penalty Guidelines. The need for such an upward adjustment derives from the violator not
having been sufficiently motivated to comply with the Disclosure Rule by the penalty assessed
for the previous violation(s).

For the purpose of this policy, EPA interprets “prior violations” to mean any prior
violation(s) of the Disclosure Rule. The following guidelines apply in evaluating the history of
such violations:

(1) To constitute a prior violation: (a) the prior violation should have resulted in a
consent agreement and final order (CAFQ), consent decree, default judgment, non-
consensual civil judgment or criminal conviction; and (b) the resulting order / judgment /
conviction should have been entered or executed within five calendar years prior to the
date the subsequent violation occurred. Receipt of payment made to the U.S. Treasury
can be used as evidence constituting a prior violation, regardless of whether.a
respondent admitted to the violation and/or entered into a CAFO. Issuance of a Notice
of Noncompliance does not constitute a prior violation for purposes of this policy.

(2) Two or more corporations or business entities owned by, or affiliated with, the same
parent corporation or business entity may not necessarily affect each other’s history
(such as with independently-owned franchises) if they are substantially independent of
one another in their management and in the functioning of their Boards of Directors.
EPA reserves the right to request, obtain, and review all underlying and supporting
financial documents that form the basis of these records to verify their accuracy. [f the
violator fails to provide the necessary information and the information is not readily
available through other sources, then EPA is entitled to rely on the information it does
have in its control or possession.
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(3) In the case of wholly-owned subsidiaries, the parent corporation’s history of violation
applies to all of its subsidiaries. The history of violation for a wholly-owned subsidiary
will apply to the parent corporation.

1. Degree of Culpability

This factor may be used only to raise a penalty. TSCA is a strict liability statute for civil
actions, so culpability is irrelevant to the determination of legal liability. However, this does not
" render the violator’s culpability irrelevant in assessing an appropriate penalty. Knowing or willful
violations generally reflect an increased culpability on the part of the violator and may even give
rise to criminal liability. The culpability of the violator should be reflected in the amount of the
penalty, which may be increased by up to 25% for this factor.

In assessing the degree of culpability, all of the following points should be considered:

o the degree of control the violator had over the events constituting the violation;

» any actual knowledge of the presence of lead-based paint and/or lead-based paint
hazards in the target housing being leased or sold;

e the level of sophistication of the violator in dealing with compliance issues; and

e the extent to which the violator knew of the legal requirement that was violated (for
example, did the violator receive a NON or was the requirement to disclose information
pertaining to lead-based paint and/or lead-based paint hazards contained in an abatement
order received by the violator).

V. Supplemental Environmental Projects

Supplemental Environmental Projects (SEPs) are environmentally beneficial projects
which a respondent agrees to undertake in settlement of an environmental enforcement action,
but which the respondent is not otherwise legally required to perform. SEPs are only available
- in negotiated settlements.

EPA has broad discretion to settle cases with appropriate penalties. Evidence of a
violator’s commitment and ability to perform the proposed SEP is a relevant factor for EPAto
consider in establishing an appropriate settlement penalty. The SEP Policy, effective May 1,

' 1998, defines categories of projects that may qualify as SEPs and establishes procedures for
calculating the cost of the SEP and the percentage of that cost which may be applied as a
mitigating factor in determining an appropriate settlement amount. See Appendix C for links on

EPA’s website to the current version of the SEP Policy and the November 23, 2004 memo
entitled “Supplemental Environmental Projects in Administrative Enforcement Matters Involving
Section 1018 Lead-Based Paint Cases”. EPA should ensure that the inclusion of any SEP in
settlement of an enforcement action is consistent with the SEP Policy in effect at the time of the

settlement. Examples of potential SEPs are listed in Appendix D.
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V. Voluntary Disclosure of Violations before an Inspection, Investigation, or Tip / Complaint

“The civil penalties that are calculated on the basis of the factors in Chapter 5 of this
policy may be reduced or eliminated in negotiated settlements if the violator voluntarily discloses
the violations to EPA before EPA receives any information about the violation or initiates an -
inspection or investigation.

A.  Audit Policy

- A seller, lessor, or agent who conducts an audit and voluntarily self-discloses any
violations of the Disclosure Rule under the Incentives for Self-Policing: Discovery, Disclosure,
Correttion and Prevention of Violations, 65 Fed. Reg. 19618, April | 1, 2000 (Audit Policy) may be
eligible for a reduction of up to 1009 of the gravity-based penalty if all the criteria established in
the Audit Policy are met. See Appendix C for a link to the Audit Policy. Reference should be
made to that document to determine whether a regulated entity qualifies for this penalty

" mitigation.

B. Small Business Policy

A business with fewer than 100 employees also may be eligible for elimination of the
entire gravity-based penalty under the EPA’s Policy on Compliance Incentives for Small Business
(Small Business Policy) (June 10, 1996). Under the Small Business Policy, a business with fewer
than 100 employees is eligible for elimination of the penalty if the violations were discovered as a
result of the violator’s participation in the compliance assistance program or the conduct of a
voluntary self-audit and the viofator meets all the criteria listed in the Small Business Policy. See
Appendix C for a link to the Small Business Policy. Reference should be made to that document
to determine whether a regulated entity qualifies for this penalty mitigation.

C. Self-Disclosure

If a violator self-discloses a violation of the Disclosure Rule but does not qualify for
consideration under either the Audit Policy or the Small Business Policy, the proposed civil
penalty amount may still be reduced for such voluntary disclosure. To encourage voluntary
disclosure of Disclosure Rule violations, EPA may make a penalty reduction of up to 25%. An
additional penalty reduction up to 25% (for atotal of upto a 50% reduction) may be given to
those violators who report the potentia! violation to EPA within 30 days of discovery.

The reduction for voluntary disclosure and immediate disclosure may be made prior to
issuing the complaint.
V. Other Unique Factors

This policy allows an ad|ustment in settlement for other factors that may arise on a case-
by-case basis. :
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A. Potential for Harm Due to Risk of Exposure

EPA may mitigate the proposed penaity based on information regarding the potential risk
of éxposure to lead-based paint and/or lead-based paint hazards in the target housing where the
violation(s) allegedly occurred.

(1. No Known Risk of Exposure

EPA may adjust the proposed penalty downward by up to 95% if the violator -
provides EPA with appropriate documentation (such as reports of lead inspections
conducted in accordance with HUD Guidelines for Assessment of Lead-Based Paint and
Lead-Based Paint Hazards in Target Housing) that clearly demonstrates that the target
housing is found by a certlf ed inspector to have been lead-based paint free at the time of
the alleged violation.? See Appendix C for a link to the HUD Guidelines.

(2). Reduced Risk of Exposure

In the absence of evidence of lead-based paint hazards, including soil and/or dust
lead hazards, EPA may adjust the proposed penalty downward if the violator provides
appropriate documentation of a reduced risk of exposure.” The maximum penalty
reductions discussed below generally will be available only for those properties where a
lead paint risk assessment has documeénted that there are no lead-based paint hazards.

EPA may adjust the proposed penalty downward by up to 50% if the violator
provides documentation that clearly demonstrates that the target housing was interior
lead-based paint free’® in accordance with applicable state and/or local requirements at
the time the alleged violation occurred. Where state/local requirements alfow for further
subcategories, such as lead-based paint free apartment units without lead-based paint
free certification in common areas, then the amount of penalty reduction will be less than

50%.

EPA may adjust the proposed penalty downward by up to 40% if the violator
provides documentation that clearly demonstrates that a significant potential source of
lead-based paint hazards in the target housing was removed prior to the alleged
violations (e.g., windows including window frames were replaced, thereby eliminating

-lead-based paint on a friction surface). '

* If the lead-based paint free certification occurred before the date of the lease transaction, the transaction would
have been exempt from the regulation. I the lead-based paint free certification occurred prior to the date of a sales
transaction, the regulatory requirement to disclose still would have applied.

® If the lead- based paint free certification occurred before the date of the lease transaction, the transaction woutld”
have been exempt from the regufation. If the lead-based paint free certification occurred prior to the date of a sales
transaction, the regulatory requirement to disclose still would have applied.

"% The term interlor lead-based paint free refers to the entire interior including common areas.
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EPA may adjust the proposed penalty downward by up to 25% if the violator
provides documentation that clearly demonstrates that the target housing was free of

lead-based paint hazards at the time the afleged violation occurred (e.g., encapsulation

was done or no lead-based paint hazards were found in a hazard assessment done in
accordance with all applicable federal, state and local requirements). For each year that
elapsed between the time at which the evidence demonstrated that the target housing
was free of lead-based paint hazards and the occurrence of the alleged violation, the

" amount of the adjustment generally will decrease by approximately 5%, so that generally

there will be no downward penalty adjustment for hazard reduction after five years.

Thé overall amount of penalty reduction given for reduced risk will be
determined on a case-by-case basis and will depend on a number of variables, Jincluding,
but not limited to: the scope of work; how the work was conducted (e.g., were lead safe
work practices used) and financed; the timing, permanence, demonstrated effectiveness,
and actual outcome of the risk reduction; and requirements of federal, state, and local
laws, including pre-existing enforcement actions. In order to determine whether an
activity presents a reduced risk of exposure, EPA may require additional documentation
and/or analytical sampling by the violator, such as clearance testing. :

Litigation Risk

When developing its settlement position, complainant should evaluate every penalty with

a view toward the potential for litigation and attempt to ascertain the maximum civil penalty the
court or administrative law judge is likely to award if the case proceeds to hearing or trial. The
comp[amant should take into account, inter alia, the inherent strength of the case and the
potential strength of the violator's equntable and legal defenses.''

Downward adjustments of the proposed penalty for settlement purposes may be

warranted depending on the Complainant's assessment of these litigation considerations. The
extent of the adjustments will depend on the specific litigation considerations presented in any
particular case. EPA should still obtain a penalty sufficient to remove any economic incentive for
violating applicable TSCA requirements. The memorandum signed by James Strock on August 2,
1990, “Documenting Penalty Calculations and Justifications of EPA Enforcement Actions,"
discusses further the requirements for legal and factual litigation rask" analyses. See Append:x C
fora E;nk to this memorandum :

C.

Attitude

In cases where a settlement is negotiated prior to a hearing, after other factors have

been applied as appropriate, EPA may reduce the resulting adjusted proposed civil penalty by an
additional amount of up to 30% for attitude, if the circumstances warrant. In addition to
creating an incentive for cooperative behavior during the compliance evaluation and

' The resource outlay involved in litigating a case should not be a determining factor in adjusting a penalty to avoid
flitigation, but may be considered in addition to such other factors as may exist.
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{
enforcement process, this adjustment factor further reinforces the concept that respondents
face a significant risk of higher penalties in litigation than in settlement. The attitude adjustment
has three components: () cooperation; (2) immediate steps taken to comply with the
Disclosure Rule; and (3) early settlement.

(). EPA may reduce the adjusted proposed penalty up to 10% based on a
respondent’s cooperation throughout the entire compliance monitoring, case
development, and settlement process.

(2).  EPA may also reduce the adjusted proposed penalty up to [0% for a
respondent’s immediate good faith efforts to comply with the Disclosure Rule and the
speed and completeness with which it comes into compliance.

(3).  EPA may reduce the adjusted proposed penalty up to 10% if the case is settled
before the filing of pre-hearing exchange documents.
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Appendix A Responsible Party Examples

This appendix gives examples of parties who may meet the regulatory definition of agent'” and
therefore need to comply with the Disclosure Rule. This is not intended to be a complete or
exhaustive list.

Listing Real Estate Agency (Listing Agent): Traditionally, the real estate agency enters into a
direct contract with the seller or lessor for the right (exclusive or otherwise) to represent the
seller. The contract states the terms of compensation in the amount of a set percentage of the
sale price in consideration of the time and effort expended by the broker (real estate agency) on
behalf of the seller and in further consideration of the advice and counsel provided to the seller.
Thus, real estate agencies may be agents under the Disclosure Rule, and as such would be
responsible for ensuring compliance with the Disclosure Rule,

Where an agency is the agent, the Disclosure Rule requirement for signature of an agent may be
satisfied by a signature from any sales associate and/or broker who is in a contractual relationship
with the seller or lessor for the purpose of selling or leasing target housing.

Selling Real Estate Agency (Selling Agent): The residential real estate sales contract
traditionally is brokered between a listing real estate agency that represents the seller, and a
selling real estate agency that represents the purchaser. Both agencies are generally paid their
commissions by the seller. The listing and selling real estate agencies generally have sales
associates who share their sales commission with the real estate agency and all may be agents in
a sale or lease of target housing.

Buyer’s Agent: Any representative compensated solely by the purchaser is not an agent for the
purposes of the Disclosure Rule.

Contract Service Provider: If a seller does not use the services of a real estate agency, but

instead handles the transaction personally with the help of a contract service provider, and one

responsibility of the contract service provider is to ensure that all the proper documents are

used, completed and signed, the contract service provider is an agent and is respons;ble for
ensuring compliance with the Disclosure Rule.

Property Management Firm: Where a property management firm enters into a contract with
. aseller or lessor for the purpose of selling or leasing target housing and where the firm’s duties
include ensuring that the parties properly execute all sales and leases, the property management
firm may be an agent for purposes of the Disclosure Rule.

2 Agent means any party who enters into a contract with a seller or lessor, including any party who enters into a
contract with a representative of the seller or lessor, for the purpose of selling or leasing target housing. This term
does not apply to purchasers or any purchaser’s representative who receives all compensation from the purchaser.
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Resident Manager: Where a resident manager is an independent contractor who has entered
into a contract with a seller or lessor for the purpose of selling or leasing target housing and the
duties of the resident manager include ensuring that the parties properly execute all sales and
leases, then the resident manager is an agent for the purposes of the Disclosure Rule.

Locator Service: An entity or individual that locates target housing for a lessee and neither
contracts with nor is in any way compensated by the lessor is not an agent for the purposes of
the Disclosure Rule. :
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Circumstance

Level

Disclosure Rule Violation

Components of Full Disclosure

Level |

Seller, Lessor, and Agent Requirement: Failure to provide purchaser or
lessee EPA-approved lead hazard information/pamphlet pursuant to 40
CFR § 745.107(a)(1)

Level |

Seller, Lessor, and Agent Requirement: Failure to disclose to purchaser
or lessee the presence of any known lead-based paint and/or lead-based
paint hazards in the target housing pursuant to 40 CFR § 745.107(2)(2)

Level |

Seller and Lessor Requirement: Failure to disclose to each agent the
presence of any known lead-based paint and/or lead-based paint hazards
in the target housing and the existence of any available records or
reports pertaining to lead -based paint and/or lead-based paint hazards
pursuant to 40 CFR § 745.107(2)(3)

Level |

Seller, Lessor, and Agent Requirement: Failure to prowde purchaser or
lessee any records or reports available to the seller or lessor pertaining
to lead-based paint and/or lead-based paint hazards in the target housing
pursuant to 40 CFR § 745.107(a)(4)

Warning Statements

Level 2

Seller and Agent Requirement: Failure to include, as an attachment to a
contract to purchase target housing, the Lead Warning Statement
pursuant to 40 CFR § 745.1 13(a)(1)

Level 3

Seller and Agent Requirement: Failure to include, as an attachment to a
contract to purchase target housing, a statement by the seller disclosing

| the presence of known lead-based paint and/or lead-based paint hazards

or indicating no knowledge of the presence of lead-based paint and/or
lead-based paint hazards pursuant to 40 CFR § 745.113(2)(2)

Level 2

Lessor and Agent Requirement: Failure to include, as an attachment or
within the contract to lease target housing, the Lead Warning Statement
pursuant to 40 CFR § 745. 1 13(b)(1)

Level 3

Lessor and Agent Requirement: Failure to include, as an attachment or
within the contract to lease target housing, 2 statement by the lessor
disclosing the presence of known lead-based paint and/or lead-based
paint hazards or indicating no knowledge of the presence of lead-based
paint and/or lead-based paint hazards pursuant to 40 CFR §
745.113(b)(2)

Opportunity to Conduct Inspection

Level 3

Selier and Agent Requirement: Failure to permit the purchaser a |0-day
period to conduct a risk assessment or inspection for the presence of
lead-based paint and/or lead-based paint hazards or to obtain the

purchaser’s waiver of such opportunity in writing pursuant to 40 CFR §
745.110
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Circumstance
Level

Disclosure Rule Violation

Certification and Acknowledgment

Level 5

Seller and Agent Requirement: Failure to include, as an attachment to a
contract to purchase target housing, a list of any records or reports
available to the seller that pertain to the presence of any known lead-
based paint and/or lead-based paint hazards in the target housing or to
indicate that no such records are available pursuant to 40 CFR §
745.113(a)(3)

Level 4

Seller and Agent Requirement: Failure to include, as an attachment to a
confract to purchase target housing, a statement by the purchaser
affirming receipt of the information required by 40 CFR §%§ _
745.113(2)(2) and (2)(3) and the lead hazard pamphlet required under
|5 USC § 2696 (sic, misprint should read § 2686) as specified in 40 CFR
§ 745.113(=)(4)

Level 4

Seller and Agent Requirement: Failure to include, as an attachment to a
contract to purchase target housing, a statement by the purchaser that
he/she has either had an opportunity to conduct risk assessment or
inspection or has waived the opportunity to do so pursuant to 40 CFR §
745.1 13(2)(5)

Level 5

Agent Requirement: Failure to include, as an attachment to a contract to
purchase target housing, a statement by one or more agents involved in
the transaction to sell target housing that the agent(s) has informed the
seller of the seller’s obligations and that the agent(s) is aware of his/her
duty to ensure compliance with the Disclosure Rule pursuant to 40 CFR
§ 745.113(a)(6) '

Level 5

Lessor and Agent Requirement: Failure to include, as an attachment or
within a contract to lease target housing, a list of any records or reports
available to the lessor that pertain to the presence of any known lead-
based paint and/or lead-based paint hazards in the target housing or to
indicate that no such records are available pursuant to 40 CFR §
745.113(b)(3)

Level 4

Lessor and Agent Requirement: Failure to include, as an attachment or
within a contract to lease target housing, a statement by the lessee
affirming receipt of the information required by 40 CFR §§
745.113(b)}2) and (b}(3) and the lead hazard pamphlet required under
15 USC § 2696 (sic, misprint should read § 2686) as specified in 40 CFR
§ 745.113(b)(4)

Level 5

| Agent Requirement: Failure to include, as an attachment or Wlth!ﬂ a

contract to lease target housing, a statement by one or more agents
involved in the transaction to lease target housing that the agent(s) has
informed the lessor of the lessor’s obligations and that the agent(s) is
aware of his/her duty to ensure compliance with the Disclosure Rule
pursuant to 40 CFR § 745.113(b)(5)
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Circumstance
Level

Disclosure Rule Violation

Failure to Retain Records/Signatures and Dates

Level 6

Seller and Agent Requirement: Failure to include, as an attachment toa
contract to purchase target housing, the signatures of the sellers, agents
and purchasers certifying to the accuracy of their statements, as well as
dates of said signatures, pursuant to 40 CFR § 745.113(a)(7)

Level 6

Lessor and Agent Requirement: Failure to include, as an attachment or
within a contract to lease target housing, the signatures of the lessors,
agents and lessees certifying to the accuracy of their statements, as well
as dates of said signatures, pursuant to 40 CFR § 745.1 13(b)(6)

Level 6

Seller, Lessor, and Agent Requirement: Failure to retain a copy of the
completed disclosure records for no.less than three years from the
commencement date of the lease or the completion date of the sale
pursuant to 40 CFR § 745.113(c)}(D)

Extent Category Matrix

Occupant of the

target housing is:

A child 6 years of age
or older but less than
|8 years of age or age
“of occupant not
provided

A child under 6 years
of age, or a pregnant
woman

|8 years of age or
older

Extent:

Major Significant Minor
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- Appendix B Penalty Matrices

Gravity-Based Penalty Matrix"
for violations occurring on or after March 15, 2004
The gravaty based penalty, a function of the nature, circumstances, and extent of each violation;
is guided by the following matrix. -

Circumstance Major Significant Minor
Extent Extent Extent

HIGH ‘ B ' .

Level | $11,000 : $7,740 © $2,580

Level2 $10,320 $6,450 $1,550
MEDIUM - ‘

Level 3 $7,740 - $5,160 $770

Level 4 $5,160 $3,220 $520
LOW . ‘

Level 5 $2,580 $1,680 $260

Level 6 - $1,290 ~ $640 $i30

Gravity-Based Penalty Matrix'*
for violations occurring on or before March 14, 2004
The gravity based penalty, a function of the nature, circumstances, and extent of each vuo!at;on
is guided by the following matrix.

Circumstance , Major Significant Minor
Extent | Extent Extent
HIGH , ‘
Level | $11,000 $6,600 $2,200
Level 2 $8,800 $5,500 | $1,320
MEDIUM & .
Level 3 ‘ $6,600 . $4,400 . $660
| Level 4 $4.400 $2,750 $440
LOW .
Level 5 $2,200 . $1,430 $220
Level 6 $1,100 - $550 S110

13 This matrix takes into consideration the Civil Monetary Penalty Inflation Adjustment Rule, 40 CFR Part 9 (2004).
' This matrix takes into consideration the Civil Monetary Penalty Inflation Adjustment Rule, 40 CFR Part 19 (1998).
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Appendix C Internet References for Policy Documents

Appendix C Internet References for Policy Documents

EPA maintains a website with copies of applicable policies and other useful information
EPA Home Page:

http:// mww.epa.gov

Compliance and Enforcement Home Page:

http://www.epa.gov/compliance/

" EPA’s 1984 Civil Penalty Policy:

http://www.epa.gov/compliance/rescurceé/ policies/civil/penalty/epapolicy-civilpenaltiesD? | 684.pdf

Documenting Penalty Calculations and Justifications of EPA Enforcement Actions,
(Aug 1990): '

http://www.epa.gov/comgliance/resourcés/policies/civi]/rcra/caiius~str0ck-mem.pdf
TSCA Enforcement Policy and Guidance Documents:

http://cfpub.epa.gov/compliance/resources/policies/civil/tsca/

Supplemental Environmental Projects:

htto://c:fpub.epa.szov/compliance/resources/policies/civfl/seps/
Final Supplemental Environmental Projects Policy (1998)

http://www.epa.gov/compliance/resources/policies/civil/seps/fnlsup-hermn-mem.pdf

SEPs in Administrative Enforcement Matters Involving Section 1018 Lead-Based Paint Cases (Nov 2004)

http://www.epa.sovicompliance/resources/policies/civil/seps/sepssection 1018-leadbasedpaint i | 2304.pdf

Treatment of Lead-based Paint Abatement Work as a Supplemental Environmental Project in
Administrative Settlements (Jan 2004)

http://ﬁww.éoa.gov/compliance/res’ources/poticies/civii/seps/[eadbasedabatementﬂsepﬂ 12204 pdf
“Audit Policy:

http://www.epa.gov/compliance/incentives/auditing/auditpolicy.html
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Appendix C Internet Referencesfor Policy Documents

Small Business Policy:

http://www.epa.gov/ c:ompliance/incentives/smalEbusinéss/ index.html
Redelegation of Authority:

htto:/fwww.epa.sovicompliance/resources/policies/civil/rera/hgregenfcases-mem. pdf

HUD Technical Guidelines for the Evaluation and Control of Lead Based Paint Hazards
in Housing:

httpy//www. hud.gov/ ofﬂcgs/ lead/ouidelines/hudguidelines/index.cim

Erforcerment Response and Penalty Policy: . ’ ’
The l.ead-Based Paint Disclosure Rule 32 December 2007



Appendix D Examples of Potential Supplemental Environmental Projects

Appendix D Examples of Potential Supplemental
Environmental Projects

The foliowing list of potential Supplemental Environmental Projects (SEPs) is not exhaustive, but
is intended to offer some examples. "

¢ Abatement of lead-based paint and/or lead-based paint hazards in target housing in
compliance with requirements of 40 CFR 227(e)

e Renovation (such as window or door replacement) that includes removal of components
containing lead-based paint and/or lead-based paint hazards from target housing, followed by
clearance testing as defined in 40 CFR 227(e)(8)

e Risk assessment of target housing to identify lead-based paint hazards, followed by
correction of any hazards identified

¢ Acquisition of an XRF for a governmental organizatior

¢ Address lead-based paint and/or lead-based paint hazards in a child-occupied facility through
abatement, renovation with clearance testing, or risk assessment with correction of lead-
based paint hazards

» Blood-lead level screening and/or treatment for children where Medicaid coverage is not
available {Blood-tead level screening and/or treatment for children underserved by Medicaid

may also be appropriate, with approval from the Special Litigation and Projects Division in ",
OECA) ‘

» Purchase and operate a mobile health clinic, including outfitting the mobile units ... for
- example, blood lead level testing and treatment for children in public housing

» Purchase and donate lead health screening equipment to schools, public health departments,
clinics, etc.

» Provide free lab tests for lead in dust, soil and paint chip samples; make testing available to
~ low-income homeowners, small rental property owners, and community-based
‘organizations

'* Whether the Agency decides to accept a proposed SEP as part of a settlement, and the amount of any penalty
mitigation that may be given for a particular SEP, is purely within EPA’s discretion. (See, Supplemental Environmental
Projects Policy, May |, 1998, page 3}
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