
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 4 
SA.\1 NUNN 

ATLA!\"TA FEDERAL CENTER 
61 FORSYTH STREET 

ATLANTA GEORGIA 30303-8960 

IdAN 19 2011 

C!,RTIFIFD MAIL 
gl'I!J1S!LRECEll'T REQUIlSTEQ 

Mr. Jetl'n:y $, Barocas 
Kinpak. Inc. 
4041 S. W. 4tb Avenue 
lOt Lauderdale, Florida 33314 

SUBJECT: 	 Kinpak, Inc, 
Consent Agreement and Final Order 
Docket No, EPCRA-04-2011-2023(b) 

Dear Mr. Barocas: 

Enclosed please lind an executed copy of the Consent Agreement and Final Order 
(CAfO) that resolves the Emergency Planning and Community Righl-to~Know Act of 1986 
(EPCRA) matter (Docket No, EPCRA-04-2011-2023(b» involving Kinpak, Inc, The CAFO was 
tiled with the Regional Heating Clerk, as required by 40 C.F.R. Part 22 and became effective OIi 

the date of the tiling, 

Also l:nclosed, please find a copy of the "Notice ofSccurities and Exchange Commission 
Registrants' Duty to Disclose Environmental Legal Proceedings," This document puts you on 
notice of your potential duty to disclose to the Se.curity and Exchange Commission {SEC) any 
environmental enforcement actions taken by the Environmental Protection Agency {EPA}, If 
you have any questions with rcgards to the SEC':s environmental disclosure requirements, you 
may refer to the contact phone number at the bottom of the SEC Notice. 

If you have any questions, pJeasc l'UU !vtg. Erika White ar (404) 562~9195. 

Sincerely, 

/b 11 "l 11 
! "" '--~N.....,A..k"--, vY7" 
~~ , 

Caron B. Fakoner, Chief 
EPCRA Enlorcement Sect jon 

Enclosures 

:nterrot Address (VRL) • rrtp'liwww.ep~H:;()V 


Recyc~l\labIe. f'~moo WllI'i Yegqtable Oil BIlIier! hlk" on ~Ied Paper (MtrUmurt 30% PolltCOosumor) 
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. '.UNITED STATES ENVIRONMENTAL PROTECfION AGENCY ,.REGION 4 

, 

-.' 
, 

IN THE YlATTER OF: ) 
) 

Klnpak, fnc, ) Docket Number: EPCRA·04·2011-2023(b) 
) 


Respondent. ) 

) 


CONSENT AGREEMENT AND FINAL ORDER 

1. Nature gf the Action 

1. This is a civil penalty proceeding pursuant to Section 325 of the Emergency 
Planning and Community Righl-to-Know Act (EPCRA1. 42 U.S.C. § 11045. and pursuant to the 
Cunsolidated Rules of Practice Governing the Administrative Ass:elisment of Civil Penalties and 
the RevocationfI'ermination or Suspension of Pennits (Consolidarcd Rules), codified at 40 
c'F,R Part 22. Complainant is the Dircctorofthe Air. Pesticides and Toxics Management 
Division. Region 4, Untted States Environmental Protectton Agency (EPA). Respondent is 
Kinpak. Inc. 

2. Complainant and Respondent have conferred for the purpose of settlement. 
pursuant to 4U C.F.R. § 22.18(b) and desire tv resolve this matter and ~etr1e the allegations 
described herein without a fonnal hearing, Therefore. without the taking of any evidence or 
testimony, the making of any argument, or the adjudication of any is:me in this matter, and in 
accordauee with 40 C.P.R. §§ 22. B(b) and 22.18(b J, this Consent AgreemctU and Final Order 
(CAFO) will simultaneously commence and conclude this maUer. 

II. I2xliminary Sti!lement<; 

3. The authority to take action nnder Section 325 of EPCRA. 42 U.S.C. § 11045. is 
vcstt'Xl in the Administrator of EPA. The Administrator of EPA has delegated this authority 
under EPCRA to the Regional Administrators hy EPA Delegation 22-3-A, dated May 11, 1994. 
The Regional Administrator. Region 4. has redclcgated this authority to the Director. Air, 
Pesticides and Toxies Management DivisiOn, by EPA Regjon 4 Delegation 22-3-A, dated 
November 8, 1994. Pursuant to that delegalion. the Director of the Air, Pesticides and Toxies 
Management Division has the authority to commence an enforcement action as the Complainant 
in thi~ matter. 

4. Respondent is Kinpak, Inc" a corporation doing busines~ in the State of Alabama. 

5. Respondent is a "person" as defined in Section 329(7) of EPCRA, 42 U.S.C. 
§ 11049(7). 



6. Respondent own. ... and operates a "facility" as tbat term is defined by SC1.:tion 
329(4) of EPCRA, 42 U.S.C. § 11049(4). 

7, Respondent's facility is located at 2780 Gunter Park Drive. Montgomery, 
Alabama, 36109. 

ViolationSS1f Section 313 of EPCRA 

8. Section '113 of EPCRA, 42 U.S.c. § 11023, and 40 C.P.R. §§ 372.22 and 372.30, 
require the owner or operator of a facility that (a) has 10 or more fullwtime employees; (b) is in a 
Standard Industrial Classification (SIC) major group or industry listed in 40 C,F,R, § 372.23(a) 
for which the corresponding North American Induslry Clas~ifii."ation System (NAICS) 8ubsector 
and indu"ry code< are ]j<ted in 40 C.F.R. §§ 372.23(b) and 372.23(c»: and (e) manufactured, 
processed, or otherwise used a toxic cbemicallisted in Section 313(c) and 40 C.F.R, § 372.65, in 
excess. of an applicable threshold quantity establisbed under EPCRA Section 313(f) and set forth 
in 40 C.F.R, § 372,25, during the calendar year, lo complete and s.ubmit a toxic chemicat release 
inventory reporting Form R (EPA Form 9350-1) to the Administrator of EPA and to the State in 
which the facility i'i located. by July I for tbe preceding calendar year for each toxic chemical 
known by the owner or operator to be manufactured. proces.sed. or otherwise used in quantities 
exceeding the established threshold quantity during the preceding calendar year. 

9. As set forth at EPCRA Section 313(f) and 40 C.P.R. § 372.25, the reporting 
threshold amount for a toxic chemical manufactured or processed at a facility is 25.000 pounds 
per calendar year. The reporting threshold for a toxic chemical otherwise used at it facUlty is 
lO.OOO pounds. 

10. Respondent has 10 or more full-time employees, as uefrned at 40 C.F.R. § 372.3 
at its fadlit ':/. 

II. Rcspondenr's facility is classifi.ed under SIC code 2842 and the NArCS code 
325612. 

12, Respondent's facility is classified in a covered SIC code as described at 40 C.P.R, 
§ 372.22 and in a covered NAlCS code as described at 40 C.F.R. § 372.23. 

13. Methanol and ethylene glycol are toxic chemicals listed under EPCRA Section 
313(0) and 40 C.F.R. § 372.65. 

14, Respondent's facility processed the toxic chemicals methanol and ethylene glycol 
in excess of the 25,000 pound threshold quantity established under EPCRA Section 313(0 and 
40 C.P.R. § 372.25, during calendar years 200S. 2007 and 2006. 
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15. Respondent failed to suhmit a Fonn R or FODn A for methanol and ethylene 
glycol to the Administrator of fYA and to the official designated by the Governor of the State of 
Alabama by July 1 of the required reporting yeat', 

16, Respondent ,,'iolated the reporting rcquirementti of Sedion 313 of £PeRi\" 
42 U.S.C. § 11023, at it~ facuity for calendar years 2008,2007 and 2006, and is, therefore. 
subject to the assessment of penaltie< under Section 325 of EPCRA, 42 U.S.C. § 11045. 

17. Pursuant to Section 325(c) of EPCRA, 42 U,S,C, § 11045(c), and 
40 C.F.R, Pan 19. EPA may assess a civil penalty of not more than $32,500 for each Section 313 
violation that occurred on or after March 15, 2004, but prior to January 12, 2009. and nol more 
than $37.500 for each violation of Section 313 that occurred on or after January 12.2009. Each 
day a violation of Section 313 continues constitutes a separate violation. Civil penalties under 
Section 325(c) of EPCRA, 42 U,S.C. § 11045«), may be assessed by an Administrative Order. 

Yioiations Qf Se<;tion312 EPCRA 

18, Section 312 ofEPCRA. 42 U.S.c. § 11022, and the regulations found at 
40 C.F.R. Part 370. provide that the owner or operator of a facility that is required to prepare or 
have available a Material Safety Data Sheet (MSDS) for hazardous chemicals under the 
Occupational Safety and Heald, Act of 1970 (OSHA) and regulation, promulgated under that 
Act, shall submit to the Lo<.:aI Emergency Planning Committee (LEPC). the State Emcrgen(.~y 
Response Commission (SERe), and the fire uepartment with jurisdiction over the facility, on or 
before March 1 arumally. a c:ompleted emergency and hazarduWi chemical inventory form (Tier I 
or Tier II) as described in 40 C.ER. Part 370, containing the information required by that part for 
hazardous chemicals present at the facility at anyone time in the calendar year ill amounts equal 
to or greater than 10,000 pounds and containing the information required hy that part for 
extremely hazardous substances (EHS) present at the facility at anyone time in amounts equal to 
or greater than the threshold planning quantity (TPQ) or 500 pound~. whichever is less. 

19. At borne time during the calendar year of 2008, methanol was present at the 
facility in an amount equal to or greater than lO,Ooo pounds. 

20. Methanol is a "hmardous chemical" as defined under Section 329(5) of EPCRA, 
42 U.S.c. § 11049(5), for which Respondent is required to prepare or have available an MSDS 
under OSHA at its facility. 

21, Respondent failed to submit a completed Emergency and Hazardous Chemlcal 
Inventory Fonn for ammonia to the SERC. the LEPC. and fire department with jurisdiction over 
the facility for calendar year 2008. by March 1 of following year. 

22. Respondcrlt violated the reporting requirements of Section 312 of EPCRA. 
42 U.S.C, § 11022. at its facility for calendar year 2008, and is therefore ,ubjedto the 
assessment of civil penalties under Section 325 of EPCRA, 42 U,S,C, § 11045, 
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23, Pursuant to Section 325(c) of EPCRA, 42 l/,$,C, § 11045(c), alld 40 c.F.R. Part 
19, EPA may aSile~s a civil penalty of not more than $37,500 for each violation of Section 312 
that occurred on or after January 12. 2()()9. Each day a violation of Section 312 continues 
constituk~,s a separate violation. Civil penalties under SlXtion 325(cj of EPCRA. 42 U.S.C § 
1104:5(c). may he 3s:;essed by A.dministrative Order. 

IV, CQnsl,,~,nt Agreement 

24, for the pUfposes of this CAFO, Respondent admils the jurbdictional allegations 
sel out above but neither admits nor denies the factual allegations set out aoove. 

25. Respondent waives any right to contest the allegations and its fight to appeal the 
propo~ed Final Order accompanyjng the Consent Agrc-ClllCnt. 

26. Resj)Qndent consents to the assessment of and agrees to pay the civil penalty as 
sct forth in this Cil,FO, 

27. Respondent certifies that as of the date of its execution of this CAFO, it is in 
compliance with all relevant requirements of EPCRA at the facility, 

28, Compliance wilh ilii:-; CAFO shall resolve the allegations of violations contained 
herein. This CAFO shall not otherwise affect any liability of Respondent to the United Stales 
other than as exprc:)soo herein, Neither EPA nor Complainant waives any right to bring an 
enforcement action against Respondent for a violation of any federal or state statute, regulation 
or permit to initiate an action for imminent and substantial endangennent; or to pursue criminal 
enforcement. 

29, Complainant and Respondent agree to settle this matter by their execution of this 
CAFO, The partif':s agree that the settlement of this malter is in the public interest and that this 
CAFO is t'onsistent with the applicable requiremenls of EPCRA 

V, Filla! Order 

30, Respondent ,hall pay a civil penalty of ONE HUNDRED TEN THOUSAND 
DOLLARS ($110,000), for the violations alleged in Section III, Paymelu shall be paid in 12 
monthly payments according to the following schedule: 

Date Payment 
February L 20II $9216.40 
March 1, 20ll $9216.40 
April 1,2011 $9216,40 
May 1, 2011 $9216.40 
J1Ule L 2011 $9216,40 
July L 2011 $9216.40 
August 1. 2011 $9216.40 
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September 1, 2011 $9216,40 
Oclober 1, 20Il $9216,40 
November t 20 i 1 $9216,40 
D"cember L 2011 $9216.40 
January 2, 2012 $9216,40 

31. RC!:Ipondent shall pay the penalty by fOlViltrding a cashier's or certified check, 
payable to: "Treasurer, United States of .<\mcrica. ff to one of the following addres!;e1;: 

!ll'Mail: Overnight: 
U.s. Environmental Protection Agency U,S, Bank 
Fines and Penalties Attn: Natalie Pearson (314) 418·4087 
Cincinnati Finance Center 1005 Convention Plaza 
p,O, Box 979077 Mail Slation SL-MO·C2GL 
St Louis, Mi-;souri 63197~9000 St Louis, Missouri 63101 

The t:hcck shall reference on its face the name and the Docket Number of the CAPO. 

32. At the time of payment, Respondcnt sball send a separate copy of the check, and a 
written statement that payment has been made in accordant..'C with this CAFO, to the foHowing 
persons at the following addrcl>scs: 

Regional Hearing Clerk 
U.S, EPA, Region 4 
61 Forsyth Street. S.W, 
Atlanta. Georgia 30303 

Erika While 
II ,5_ EPA. Region 4 
Air, Pesticides & Toxics Management Division 
61 Forsyth Street. S.W, 
Atlanta, Georgia 30303 

Saundi \Vilson 
U.S, EPA, Region 4 
Office of Environmental Accountability 
61 Forsyth Street, S.W, 
Atlanta. Georb>ia 30303 

33. For the purposes of state and federal income taxes, Respondent shall not be 
entitled. and agrees not to attempt. to claim a deduction for any civil penalty p'aymcnt made 
pursuant to this CAPO. Any attempt by Respondent to deduct any such payments shall 
cunstitute a violation of this CAPO, 

34. Pursuant to 31 U.S,c. § 3717, EPA is entitled to assess interest and pena1ties on 
debts owed to the United States and a charge to cover the cost of processing and handling a 
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delinquent claim. Interest wiU therefore begin to accrue on the dvil penalty from the effective 
date of this eMU if the penalty is not paid by the date required. Interest will be asse~sed at the 
tat('- es.tahlished by the Secretary of Treasury pursuant to 31 U,S.C § 3717. A charge will be 
assessed to cover the costs of debt collection. including processing and handling costs and 
attorney fees. ill mldition. n penalty charge will be as"essed on any portion of the debt that 
remains delinquent more than ninety (90) days after payment is due. 

35. C.nmplainant and Respondent :\halI bear their own cost~ and attorney fees in tbis 
matter. 

36. This CAFO shan be binding upon the Re~pondent, its successors and assigns. 

37. The following individual is auth0r17eO to receive sef\r1ce for EPA in this 
proceeding: 

Caron B. Fa1coner 
U.8. EPA, Region 4 
Air. Pestiddes & Toxic Management Division 
61 Forsyth Street, S.W. 
Atlanta, Georgia 30303 
(404) 562·8451 

38. Each undersigned representative uf the parties to this CAFO certifies that he or 
she is fully authorized by the party represented to enter into this CAFO and legally bind that 
party to i!. 

THIS SECTION INTENTIONALLY LEFT BLANK 
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VI. Effective Datc 

49. The effective date of this CAFO "hall be the date upon which the CAFO is filed 
with the Regiona! Hearing Clerk. 

AGREED AND CONSENTED TO: 

Kinpok, Inc 

By: 

c.,(f,ek<i,",Blar ~ s 
ief Financial Officer 

By: Y1~~~~~JfI/l.~(.a:.L DDte:~ 
Beverly II. Banister, Director 

Air. Pe.liticides & Toxics 


Management Division 

Region 4 


APPROVED AND SO ORDERED thi' ~J,/J.'i'~ay of ~"-t ,201 L 

~ir~ 
~ub 
Regional Judicial Officer 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this day served a true and correct copy of the foregoing 

Consent Agreement and Final Order, in the Matter of Kinpak. Inc., 

EPCRA-04-2011-2023(b), on the parties listed below in the manner indicated: 

Caron B. Falconer (Via EPA's internal mail) 
U.S. EPA, Region 4 

Air, Pesticides & Toxies Management Division 

61 F orsyth Street 

Atlanta. GA 30303 


Robert Caplan (Via EPA's internal mail) 
U.S. EPA. Region 4 

Ollice of Environmental AccOlmtability 

61 Forsyth Street 

Atlanta. GA 30303 


Jeffrey S. Barocas (Certified Mail, Return Receipt 
Kinpak. Inc. Requested) 
4041 S. W 47th Avenue 
Ft. Lauderdale. FL 33314 

Date: 
Patricia A. Bu ock, Regional Hcanng Clerk 
United States Environmental 
Protection Agency, Region 4 
Atlanta Federal Center 
61 Forsyth Street, S.W. 
Atlanta. GA 30303 
(404) 562-9511 
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