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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 8 2 o1 =3
1595 WYNKOOP STREET
DENVER, CO 80202-1129
Phone 800-227-8917
http://www.epa.gov/region08
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DOCKET NQO.: CAA-08-2010-0002

FINAL ORDER

Nt N N S g’ e e

Pursuant to 40 C.F.R. §22.18, of EPA’s Consolidated Rules of Practice, the Consent

Agreement resolving this matter is hereby approved and incorporated by reference into this Final

Order. The Respondent is hereby ORDERED to comply with all of the terms of the Consent

Agreement, effective immediately upon receipt by Respondent of this Consent Agreement and

Final Order.

SOORDERED THIS - DAY OF : ,2009.

- S— -
Edvana .l sutm™
Regional Judicial Officer



UNITED STATES

ENVIRONMENTAL PROTECTION AGENCY, .« _» . ~ 4
REGION § T T e e
IN THE MATTER QF: )
)
)
Swank Enterprises, [nc. ) COMPLAINT AND
P.O. Box 568 ) CONSENT AGRFEEMENT
Valier, MT 359486 ) (SIMULTANEOUS AND COMBINED)
Respondent. ; DOCKET NO.: CAA-08-2010-0002
)
COMPLAINT
GENERAL ALLEGATIONS
1. This civil administrative enforcement proceeding is authorized by Congress in the ¢ »an Air

Act (CAA). and issued pursuant to section 113{d)(1) of the CAA, 42 U.S.C. §7413(d) 1. for
violation of regulations which implement the requirements of Subchapter [, part A, of the CAA,
42 U.S.C. § 7412 (control of “Hazardous Air Pollutants”). The Environmental Protection Agency
(EPA) promulgated regulations, by authority of the CAA, to implemeni this control requirement.
These regulations are set out in part 61 (National Emissions Standards for Hazardous Alr
Pollutants), subpart M (Narional Emission Standard for Asbestos) of title 40 of the Code of Federal
Regulatior i (C.F.R.), 40 C.EF.R. § 61.140 et seq.

2. This proceeding is subject 1o applicable procedural rules. 40 C.F.R. part 22 (Consulidared
Rui of Practice Governing the Administrativ - ssessment of Civil Penalric s and the Revocation or
Suspension of Permirs (rules of practic 1. This COMPLAINT AND CONSE NT AGRFI'MIENT
(SIMULTANT-OUS AND COMBINED) is authorized by the rule 5« 1 practice, 40 C.F.R. $22.13(b).
3. The undersigned EPA officials have been properly delegated the authority 1o initiate and
conclude this procecding.

4, Respondent iz Swank Enterprises, Inc., ~ Montana corporation tormed on Mav ™= Y 1968 and
current’y - 1 mding with the Montana I retury of State’s Office.

3. At all times relevant to this procecding. Respondent 15 a “person™ as defined by section
30Zicyolthe CAA 42 U5.C. 3 76U27e). and thus ~ubject to regulation.

0. At all times relevant to this praceeding. Respondent was an operator of a demolition or
renovation activity and thus subject to the Newivnal Emission Standard for Ashestos (Asbestos
Standard.) 40 C.F.R. § 61.140 et seq.



—_

/. All operators subject 1o the Asbestos Standard who engage in demolition or renovation
activitics, or both, are required to thoroughly inspect the tacility where the demolition or renovation
actvity will vecur for the presence of ashestos, including regulated asbestos containing materials.
rrioT o enva_ing in such activity, 40 C.F.R. ¥ 61.145,

8. Onor~ utFebruan. 20 o, EPA obti‘ned information regarding Respordent’s demolition
and rene 7 activitics in ving the Vine [GA Store in Brownine. Meontuna, and | curring in
. oo Review oitiis and additional informi Lon mndicated Responuent, 1onere v« vect e tl 2
4 stos Standard, 1ailed 1o thoroughly in “2ci the affected faculity for the pre - cra = stos.
in.dudin ; regulated asbestos containin + - nterials, prior to commenciny renovation or demolin”

activit ot this store.

FINDING OF VIOLATION

(Failure of an operator to thoreughly inspect an affected facility for the
presence of asbestos, including regulated asbestos containing materials, prior
to conducting demolition or renovation activities. 40 C.F.R. § 61.145(x))

9. Paragraphs | - 8 of the GENERAL ALLLGATIONS are incorporated by this reference and
set owt as il fully stated herein.

10.  Respondent failed to thoroughly inspect for the presence of asbestos. including regulated
asbeslos containing materials, at the Vans IGA Store in Browning, Montana, prior to conducting
demolition or renovation activitics, for the time period eccurring on or about 2007, as required by
40 C.F.R. § 61.145(a).

CONSENT AGREEMENT

L1 Respondent admits the jurisdictional all  (ions and neither admits nor denies the factual
alleoations stuted above.

12 Respondent waives his her right tu 2 hearing hefare any tribunal, to contest any izsuc of faw
or tuct set forth in this Complaint and Consent Agreement.

13. This Co~ _laint and Consent  zreement, upon incorporation into 1 inal Order, applic s to
and 1. nding upon EPA and vpon Respondent and Respondent's heirs, suce  <ors and assigns. .\ny
chanue nownership or corporate status of Respondent. including, but not limited to, any transler of

_sorreal orpersonal proper | shall not alter Respondent's responsibilities under this agreement.
Tius Compuaintand Consent Ao ement contains all terms ot the settlement agreed to by the parties.

W]



14. Secticn 113(d)(1)}(B) of the CAA, 42 U.S.C. § 7413(d)(1)B), and 40 C.F.R. part 19,
authorize the assessment of a civil penalty of up to $32,500 per day of violation for each violation of
the implementing regulations associated with the requirements of Subchapter I, part A, ofthe CAA,
42 U.8.C. § 7412, Tor purposes of determining the amount of any civil penalty (o be assessed,
Section 113(e)(1) of the CAA, 42 U.S.C. § 7413(e)(1), requires EPA to take into account, in addition
to such other factors as justice may require, the size of the business, the economic impact of the
penalty on the business, the violator’s full compliance history and good faith efforts to comply, the
duration of the violation as established by any credible evidence (including evidence other than the
applicable test method), payment by the violator of penalties previously assessed for the same
violation, the economic benefit of noncompliance, and the seriousness of the violation.

15, Based on the factors listed in paragraph 14, Respondent’s acknowledgement that itis in full
compliance with the requirements of CAA, EPA has determined that an appropriate civil penalty to
settle this action is FIVE THOUSAND DOLLARS (55,000.00).

16. Respondent consents, for the purpose of settlement, to the 1ssuance of a final order in this
matler and agrees to pay the civil penalty cited in the foregoing paragraph. Respondent further
consents, [or the purpose of settlement, to pay the civil penalty as follows:

a.  Payment is due within 30 calendar days from the date written on a Final Order,
issued by the Regional Judicial Officer, which adopts this Complaint and Consent
Agreement. [f the due date falls on a weekend or legal Federal holiday, the due
date 1s the next business day. Payments must be received by 11:00 a.m. Eastern
Standard Time to be considered as received that day.

b.  The payment shall be made by remitting a cashiet’s or certified check, including
the name and docket number of this case, for the amount, payable to "Treasurer,
United States of America,” (or be paid by one of the other methods listed betow)
and sent as follows:

Regular Mail:
US Environmental Protection Agency
Fines and Penalties
Cincinnati Finance Center
PO Box 979077
St. Louis, MQ 63197-9000

Wire Transfers:
Wire transfers must be sent directly to the Federal Reserve Bank in New
York City with the following information:
I'ederal Reserve Bank of New York
ABA = 021030004
Account = 63010727
SWIFT address = FRNYUS33

3



A3 L0 v Sireet

New York ™Y 104

Bv 17 47 vofthe Fedwire n. suge should read D o8010727
Environmental Protection Agency

O ichr M
LS. P -k
1005 € vention Plaza
Mail Station SL-MO-C2GL
St. Louis, MO 63101
Contact ™ lie Pearson
314-418-4087

ACH ralso kno »~ REX orn ~ancc express).
Autornated _ caringhou  t ACH) for recetvir L s currency
PNC Bank
808 17" Streel. VW
Washinglon. DC 2t 74
Contuct — Jesse W te 301-887-6348
ABA 051036, 6
Transaction ('ode 22-checking
Environmental Protection Agency
Account 310006
CTX Format

On Line Pavment:
This payment option can be accessed from the mformation below:
WWW Dy gov
Enter sfol.l in the search ficid
Open torm and complete required fields

A copy of the check, or notification that the payment has been made by one of the other
methods listed above, including proof of the date payment was made, shall be sent to both:

Mr. Daniel Webster, SENIF-AT
U.S. EPA Region §

1595 Wynkoop Street

Denver, CO 80202-1129

and

M Line Artemis, SRC

R ivnal Hearing Clerk

L 5. I:PA Region 8

1395 Wynkoaop Street

Denver, CO 80202-1129
4



c.  Intheevent paymentis notreceived by the specified due date. interes acerues from
the date of the final order. not the duc date, at a rate established by the S ary of
the Treasury pursuant to 21 1°.8.C. 3717, and will continue t + accrue
until payment in full is reccived, (1'hat is, on the Ist late d- 7 1 dayvs ot interest

GedTue:

d.  Inaddition, ¢ handling ch 2 "ot cend HarsiS23Y all’ o :dthe Al dav
from the di « of thic final order, and each st sequ = thirty-dav pere thatth debi,
crany portion torol. ains unpaid. [naddition. sixper nio ) coanun
penalty shall be .. :donany unpud principal ameunt if pay  ont 51 received
within 60 davs ol e due date (that is, the 120th day {rom the da “1al order is

signed). Payments are first appli Jt handling chargos 64 peaaiy intere 1 and
lite interest: then an Ralance 1 oplied to the cutstar  ny principal amount.

e.  Respondent agrecs that the penalty shall never be claimuw o tfederid or other tax
deduction or credit

17 Nothing in this Complaint and Consent Agreement shall relieve Respondent oi the duty 1o
comply with the Clean Air Act and its implementing regulations.

18. Failure by Respondent to comply with any term of this Complaint and Consent Agreement
shall constitute a breach of the consent agreement and may resuli in referral of the matter to the
Departiment of Justice for enforcement of this agreement and such other relief as may be appropriate.

19. Nothing in this Complaint and Consent Agreement shall be construed as a waiver by the
EPA or anv other federal entity of its authority to scek costs or any appropriate penalty associated
with any collection action instituted as a result of Respondent’s faslure to perform pursuant to the
terms ol this Complaint and Consent Apreement.

20. I1'the undersigned is a representative of the Respondent, he she certiiies that he she is Tully
authori. " to enter into the wrms unid conditions of this Complaint and Consent A _ ient and to
bird tb » partics be she represents to the terms and conditions of this Complaint and Consent
Agroement

2 Ll partics agree o ~cbmit this Complamt and Consent Agreement to the Rectonal Judicial
Ol aeer. with a request that it e incorporated into @ final order.

} ach party shall bear 11s own co  : and attorney fees in connect an with this matter.

N This Com aint and Consent A i« *ment, upon incorporation nto a final vrder by the
Re “onal ladicial Officer and full satist ction by the parties, shall be a comple”  ind full ervil
-l ment of the specific violations & o in the complaint portion of this Comp. ntand (onsent
Agreement.

wh



Date: ﬁ[f{l/?;‘!/&“ By:
, /-

Date: 122; /. _?/ . By:

Date: o By:

In the Matrer oft SWANK ENTERPRISES.

Coe <3 oo

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, REGION 8
Office of Enforcement, Compliance, and
Environmental Justice, Complainant.

o

@ynthia J. Reynolds, Director
Technical Enforcement Program
U.S. EPA Region §

/o M

Michael Risner, Director
Legal Enforcement Program

O

<
~
Dana Stotskv.
Senior Enforcement Attorney

Legal Enforcement Program
U.S. EPA Region 8

INC.

SWANK ENTERPRISES, INC.

Respondent. //
Date: 10-13-2009 By: /24/
Printed Name: Derek Swank

Tide:

Executive Vice President




CERTIFICATL OF SERVICE

T ~dorsigned certilies that the rigmal v 1 the attached COMPLAINT, CONSENT
AGREEME: T.FINAL ORDER (SIM1 ", TANE ~US AND COMBINED) in the matter of
SWANK ENTERPRISES, | VC.; DOCKET NO.: CAA-08-210-0002 was filed with the
Regional liearing Clerk on ~November 3, 2009.

Further, the undersigned certities that a true and correct copy of the documents were
delivered to, Dana Stotsky, Senior Enforcement Attorney, U. S. EPA — Region 8, 1595 Wynkoop
Street, Denver, CO 80202-1129. True and correct copies of the aforementioned documents
were placed in the United States mail certified/return receipt requested on November 3, 2009, to:

Duick Swank, Executive Vice President
Swank E:nterprises, Inc.
P 0. 3ox 568
Valier, MT 59486
E-malled to:

Michelle Angel

U. S. Environmental Protection Agency
Cincinnati Finance Center

26 W. Martin Luther King Drive (MS-0002)
Cincinnatl, Ohic 45268

November 3 -
Timna Anemis
Paralegal/Regional Hearing Clerk

@Pﬁnfsdon R erd



