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In the mailer of

U.S. FOODSERVICE

EPA iD No. AZROOO502906

ResooDdem,

)
)
)
)
)
)
)

U.S. EPA Docket No.
RCRA·9-2oo7· 0 0 0 6

CONSENT AGREEMENT AND
FINAL ORDER PURSUANT TO
40C.F.R. SECTIONS 22.13 AND
22.18

CONSENT AGREEMENT AND FINAL ORDER

A. PREUMLNARY STATEMENT

I. This is a civil administrative enforcement aclion initiated under the United Slates
Environmental Protection Agency's ("EPA") Jncemi"t!sfor Self-Policing; Discowry.
Disclosures. Correction and Prevention o/Violatiolls, 65 Fed. Reg. 19618. ("Audit
Policy"), effective May I L 2000,

2, Complainant is the EPA. ResJXlndent is U,S. Foodscrvice, Inc. ("Respondent" or "U.s,
Foodservice"). Respondent owns and operates a facility located al4650 West Buckeye
Road in Phoenix, Arizona. 85043 (the "Facility"). The Facility's EPA Identification
Number is AZROOO502906. At the Facility, Respondent"s daily operntions COnsist of
selecting packaged food items and shipping them to food establishment customers. The
Facility includes a maintenance/truck stop. which performs routine maintenance on
tractors.

3. Respondent performed a voluntary environmental audit at the Facility, and identified to
EPA certain violations disclosed to U.S. Foodservice on March 7. 2006.

4. In a letter dated March 28, 2006, Respondent voluntarily disclosed to EPA that it had
failed to meet certain required hazardous waste management laws, as required by Arizona
Administrntive Code ("A.A.C') R 18-8-266 [see alsQ 40 C.F.R Pan 279J, by failing to
conduct required analysis of used oil and failing to notify EPA of its fuel burning activity.



These are violalioos of 5«tlOO 3001 ~ K,Q. of RCRA. 42 U.S.C. § 6921 ~ Kg., and state
regulations adopccd punuantthereto. '

5. Complamant and Respondent consenllo!he terms of this Consent Agrecmmt and Final
Order ("CAIFO~ or MAgreemmq punuantlo 5«tion 3008(.)(1) of tlte Resouree
ConS<."rvanon and Reco"cry ACI (kRCRAk). as amended, 42 U.s.c. f 6928(.)(1). and tIM:
Consolidated Rules of Pracuce Go,emlO! the Adnurusmul'"C' Assessmmt of Ci"il
Penahil"S and !he Revoc.honlTemun:at1Oll or Suspension of PemuU. 40 C.F.R. Pan 22, as
revIsed by 64 Fed. Reg. 141 (July 23, 1999).

6. Pursuant to 40 C.F.R. §f 22.13 and 22.18. thIS CAIFO simultaneously commmcc.s and
ronclodcs thIS ptoccx:dmg.

8. JVRISplCfION

7. On November 20,1985. the State of AnIooa receIved authom:auoo to admlolluer the
hlilardous waste management program m heu of the federal program pursuant to Section
3006 of RCRA. 42 U.S.c. § 6926 and 40 C.ER. § 271, effective December 4. 1985. The
authorized program is established pursuant to the Arizona Laws Relating 10

Environmental Quality, Title 49. (Ariwna Revised Statutes (" A.R,S.") 49·921. tl,Wj.).
and the regulations promulgated thereunder in the Arizona AdminiSl11llive Code. Title 18.
Chapter 8, Article 2. Effective October 7, 199J. the State of Arilona receIved
authorization for revisions to A.R,S. 49·921. t1 Kg. The State of Anzona has been
authorized for all the regulallons referenced In this CAIFO.

8. Respondenl is a "penon" as defined In A.R.S. 49-921 and A.A.C. R 18-8-260.F.S. [See
also 40 C.F.R. §260.1O].

IAll cilillions 10 the - A.A.C. k refer 10 the Arizona Admini5lnlivc Code. «lnUJMd in Tille 18.
Ooapter 8. Dqwtmenl ofEllvircwnnIW Q!Alily Wasle Managettall. A1tic1e 2, Hazardou$ Was&e. EPA
is Cll.fon:i,,& Anzoola hazardo::,u$ ..__ ~menlpros~ requirell'lC1llS as o.pprovcd and alJlhorized by
tilt- UnIted SlaIes 011 October 1. 1991 40 C.F.R. tf124, 260 through 266, 268. 270 and 273. or part'I
thnQ, an: adopted by reference. Federal SWIIIeS and rqulalioDl; that arc cited withlll 4OC.F.R. II 124
and 260 I/wough 270 that~ no! adopIed by n:ference nuy be used as guidance in intcrpre!l-"& fcdcnl
n:&ulatOlY language.

In 1\l8~ EPA promulgated regulations for b\lminl of ....SIe fuel and used oil fuel. codirled.u thai.
lime at Pan 266 Subpan E. SO FR 49201 (November 29, 1985)_ Arizona ...·as aulhonz.ed forPan 266
Subpul E. In 1\l\l2 EPA promulgaled n:("relcd used oil managemenl sundards. and ClUted I new Part
279. n:codlfyinc the 1\185 used oil n:a:uJation1 into Pan 279. 57 FR 41566 (Sefllerrtbet 10, 1992). The
~iolatjons allea:cd in this CAIFO invohe Il:a:ulations that wen: IWt of Pan 266 Subpan E.
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9. Respondent is a ~used 011 generolor" and a lased oil fuellJllll'keter" as lkfined In A.A.C.
RI8-8·266. (Sua/so 40 C.F.R. Im.IJ.

10. Respondenl is thereflR subFlto the Slate regulations adoplcd pwsuanllO A.R.S. 49­
922. [See a/so Sccuons 3001. 300t and 3005 of RCRA. 42 U.S.C. U6921, 6924 and
6925, and regulalJons.oopted plllllWlllherelO).

II. Based on informalion P"O,iOed 10 EPA by Respondent. Respondent falled 10 comply wllb
the reqUIl'emcnts of A.A.C. RI8-8-266. whIch comulUlC:S I violalJon of RCRA.
Respondenl is therefore subp;:1 to the powers vt">led in the EPA Admml$trator by Section
3008 of RCRA. 42 U.S.C. I 6928 and Sccllon 6001 of RCRA, 42 U.S.C. § 6921.

12. Sccllon J008 of RCRA. 42 U.S.C. § 6928. aulhonzes the EPA AdmmlSlral(K" to issue
orders requiring compliance Imme<llalely or within a specified lime for vlolauon of any
l"e<lulremenl of Subl:ille C of RCRA, Secuon 3001 of RCRA tl SQ., 42 U.S.C. § 6921, tl....

13. Seclion 3008(a)(2) of RCRA. 42 U.S.C. § 6928{a)(2), provides thal when a violation of
Subtille C of RCRA occurs in a Slale which has been aUlhorized under Seclion 3006 of
RCRA. 42 U.s,C. § 6926, lhe Adminislnltor must notify an authorized state prior 10
issuing an order under Section 3008 of RCRA in thaI state. EPA notified the State of
Anzona as required by Section 3008(a)(2) of RCRA, 42 U.S.c. § 6928(a)(2).

14. The Administnltor has delegated the authority under Section 3008 of RCRA. 42 U.S.c.
§6928, to the EPA Regional Admlnistrotor for Region lX. who has relktegaled this
authonly 10 the Direclor of !he Wa$le Managemenl Division.

C. CONCLUSIONS Of LAW

14. Pursuant to A.A.C. RI8-8-266 lsu also 40 C.F.R. § 279.11). used oil burned for energy
~'"Cf)' is SUbjeo;:110 regulatIon under 4(l C.F.R. Pan 279 unless It IS shown lIOIlO exceed
any of the allowable levels of the conSUluents and popenles til the SpeafiClllon IabIc
shovo'n In Table I of 4(l C.F.R. § 279.11, and the penon makJnr; the showmg compiles
""Ith 40 C.F.R. U 279.n. 279.73, and 279.74(b).

15. Oflhe Ihree J't'fereoccd sectIonS. only 40 C.F.R. §§ 279.72 and 279.73 apply to the U.S.
Foodservlcc facilily It 1S5UC In thIS Agreement.

16 40 C.F.R_ § 279.72 pro"ides methods for I fuel burner to documenl thlllhe used oil fuel
meets the specifications of secllon 279.11. and requires thaI copies of lhe analySIS be kept
fC1f" three yean.
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17. 40 CF.R. § 279.73 mjUl~ thai the used 011 fuelll1lll'teler must noufy EPA and OOtlun an
EPA idenufiealle:-l numbc:r.

18. Buc:d e:-llllform.allOll proYided to EPA by Respondc:nt, Rc:spondent was bwning oil for
c:nc:rgy rt:COyery wllhout haVIng conducted the mjuired anal)'$IS, and Without noofying
EPA or obtaimng an EPA IdenliflCalJon number.

19. TI1c:rc:forc. EPA alleges Ihat based on IIlformatlOll proYided by Respondent. Respondent
has Yiolated A.A.C. RI8-8-266 [.IU abo 40 CF.R. § 279.11).

D. TERMS Of SETQBMENT

20. Based upon the facts and information submined by Respondent and upon Respondenl's
cenification herein to the Yerncily of lhis information. EPA has determined that
Respondent has satisfied all oflhe condillOOs SCI forth in EPA's Final Policy Slalemc:nt
011 InU,,'il~.Ifor Sd/-Policing: Di.lco\~ry. Di¥:IO$lI.ru, Correction and PrCI~lllionof
ViolariOlls, 6S Fed. Reg. 19618. ("·Audll Policy"). effective May II. 2000. for Yloialioos
described herem. and thercllyquallfle5 ror a 1{)()Il, rtductioo of the grav.ty component or
ihe civil penalty.

21. Section JOO8(g) of RCRA, 42 u.s.c § 6928(&). lUi adjusted by the Debt CoI\ec1ion
Impro\'ement Act or 1996, su 61 Fed. Ree. 69360 (Dec. 31, 1996). and ihe Civil
M(In('tary PenallY Inflation AdjustlTlt'nt Rule. su 69 Fed. Reg. 7121 (Feb. 13. 2(04).
authonzc:s a cml penally of up to TWE..vrY-5EVE.'1 THOUSAND, AVE Hlffi,'DRED
OOUARS (S27.SOO) per day for vlOlauons of Subtitle C or RCRA, 42 U.S.C § 6921 ~I

uq., occurring bet.....een January 31,1991 and March 15. 200t The Cn'll MOlletary
Penalty Inflalion Adjustmc:m Rule issued in February 2004 authonzes a civil penalty of
up to TI,URTY-TWO THOUSAND AVE HUNDRED OOUARS (S32,5OO) for
violaliollithat occur after March 15,2004. 69 Fed. Reg. 7121 (Feb. 13. 20(4).

22. Under EPA's Audit Policy EPA has the discretion 10 eliminate or substantially reduce
the graYI1Y component of a penalty if it determines thai a respondent has satisfied the nine
conditions SCI forth in !he Audit Polley.

23. TIle nille condmons a ICSpondenl most unsfy under the AudIt PolICY are: (a) s)'Stematic
dl5CO\CT)' of the yiolalioo through an enYlI"QrIment.al audil or. compliance rnanagc:metlt
system; (b) YoIunlllr)' dlsco\·cry. (c) prompt dlsclOSt=; (d) dl5COYery and d15dosure
,ndtpehdellt of coyemmenl or thlld pany phunlJ[[; (e) cu.eclion and remediation;
(0 jnvcnuon of rtCUl'TroCe; (g) no repeat Yloialiom; (h) other VloIallons excluded; and
(i) Coope<;\!lon.
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24. Regulated entities deemed by EPA to have satisfied the nine conditions in the Audit
Policy will not flll:e any gravity-based civil penalties.

25. EPA has concluded that Respondent has, as described herein, satisfied the nine conditions
outlined in the Audit Policy and therefore will not face gravity-based civil penalties.

26. Systematic Discovery of the Violation Through an Environmental Audit or a Compliang;
Management System. Respondent discovered the violations during an environmental
compliance audit of the Facility that was conducted by an independent consulting
company, hired for that purpose by Respondent.

27. Voluntary Discovery. Respondent's discovery of the violations was voluntary and did not
result from any legally mandated monitoring or sampling requirement prescribed by
statute, regulation. permit. judicial or administrati ve order, or consent agreement.

28. Prompt Disclosure. Respondent fully disclosed the violations to EPA within 21 days
after it discovered the violations had, or may have, occurred. Respondent received the
preliminary draft compliance audit report findings on March 7. 2006. and were reported
to EPA in a letter dated March 28, 2006.

29. Discovery and DisclQS\l~ IndePendent of Government Or Third Party Plaintiff.
Respondent discovered and disclosed the violations to EPA prior to any federaL state, or
local agency inspection or investigation, notice of citizen suit, the fihng of a third-party
complaint, the reporting of the violations by a "whistle-blower." or imminent discovery
by a regulatory agency.

30. COrrection and Remediatjon. Respondent has ceased burning used oil for energy recovery
until it can document it is in compliance with the exemption. The disclosed violations
did not cause any environmental or human harm.

31. Prevent Recurrence. Respondent has agreed to take steps to prevent recurrence of these
violations though improvement of its environmental management systems.

32. No Repeat Violations. Respondent states that it is not aware that it has had any other
occurrence of these specific violations at the Facility within the past three years or at any
other facility owned or operated by Respondent within the past five years.

33. Other Vjolmions Excluded. The violations did not result in serious actual hann. present
an imminent and substantial endangerment to public health or the environment. or violate
the specific terms of any judicial or administrative order or consent agreement.

34. Cooperation. Respondent has fully cooperated with EPA ID determining the applicability
of the Audit Policy.

5



35. In signing Ih,s Agrttmmt. Respondent certifies under prnaltyof IIW that the informatIOn
submitted to EPA III the 1el:1er daled March 28. 2006. discloslllg ~lOlationsof A.A.C.
RI8-8-266(su tWo 40 C.F.R. § 219.111, and the Illformalionln paragraphs 26 - 34 of
thIS CAIR) are based upon true. 1CClIBle, and complC'1e informallon that the Signatory
can ~'mfy personally. or ~garding Ilohlch the ~gnator)'has inqUired of the person or
persons directly responsible for galhenng the Illformalion.

36. EPA has dC'Iennllled thai the: vIOlatIons e1!d no! result in an economic benefit to
Respondent,

37. For the ~asons set fonh abo~e, all penalties based on the gravlly of the violallons and the
savings of economic costs related to the failure meet the condiltons of the e~emption for
management of used oil are waived.

38. Because EPA has concluded that Respondent hIlS, as described herein. utlsfied the nine
conditions set forth in the Audit Policy, Complainant has not sooght gravity·based
penalties for the violauons alleged.

39. Based on Complalllanfs dC'1amination thlt there llo'lI:S no econonuc benefit deIi"ed from
the vKilauons. Comptlllnant has DOl sooghttO collect any econonuc benefit penalty for the
violations alleged.

40. Compllllnant and Respondmt hettby consent that J\OClvil penalty WIll be~ in
5I:ttlemc:nl of the alleged vio1auons 51:1 fonh III Section C abo'·e. Tlus CAIR) constitutes
a 5I:ttlement of the CIVIl and administrative penallyctamlS oflhe United States for the
alleged ViolatIons of RCRA set fonh III Secuon C above.

41. "The effcci of the settlement described above b conditional upon the accuracy of
Respondent's rcprcsentatioos to EPA as memonatized in paragraphs 26 - 34 of til is
CNFO and Respondent's sclf-disclosure dated Marcil 28, 2006.

E. ADMISSIONS AND WAIVERS Of RIGlITS

42. For tile purposes of this proceedlllg, Respondent admits to the Junsdlctional allegations
SCi fonh III Secuon B of Ihis CAIFO. Respondent consents to and agrees not to contest
EPA's jurisdlcllon and authority 10 enter into and issue this CAIR) and to enforee lIS
temIS. Ful1her, Respondenl will DOl COIlteSt EPA's jurisdlction and authority to compel
compliance WIth thIS CAIR> III any enfOfCCment plOcccdillgs. etthcr IdnumSlnUI~'e Of"

JudICIal, Of" 10 Impose !oIIIlCIions for ",olauOr1S of this CAJR).

43. Respondmt neither MhruIS nor- dc:Tlles any allegallons of fact or law set forth ill Section. C
of this CAIR). Respondent hereby llo'lIIves any nglllS Respondent may have to contesllhe
allegations set forth III thIs CAlFO, wllI"es any righl.!i Respondent may Ilave 10 a he:1nng
on any issue ~Iatlng to the [aclual allegations or legal conclUSions SCI forth In this
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CAIFO, indudmg wlthoutlimiution a heanng pur.;uantto Section 3008(b) of RCRA, 42
U.S.c. § 6928(b) and herebyconscnlS to the issuance of thIS CAIFO Wlthotn
adjudical1Oll.. In addltlon, Respondmt hereb)' waj\·es an)' riglllS Respondrnt rna)' have to
appeaJ the Final Order anachcd to ws Consent Agreement and made pan of ws CNFO.

F PARTIfS BOUND

44. This CAIFO shall appl)' to and he binding upon Respondent and Its .genlS, Succes.!iOI$
and lIS$igns. TIlls CAIFO shall conslltute futl selllemcnl of the vlolalloM alleged heretO.

45. No change in ownership or corporate, pannerslup or legal SUltus relating to the Faciluy
will in any wa), alter Respondent's obligations and responsibilities under this CNFO.

46. The undersigned representative of Respondent hereb)' cenifies that he or she is full)'
authorized by Respondent to enter into this CAlFO, to execute and to legally bind
Respondent to 11.

G. RESERVATION Of RIGHTS

41. ThIs CAIFO rc:soIves Respondent's hablht)' for federal. civil penalties for the specific
alleged violatIons and fllCU as set forth In ScctJon C ofmis CAIR). EPA hereby
resCT'''es all of tts SUtutc.y and regulatOf)' powen., autbontl...s, ngllts and remedies, both
legal and eqUltabl.... tOdudmg the nghtto require that Respondent perform task!. in
llddillonto ItlO$C rcqwred by this CAIR). EPA further- reserves all of Its statutOf)' and
regulatc.y pow...rs, authonucs, nghlS and remedies, both legal and eqult.able, which ma)'
penalR to Respondent's failure to compl)' WIth any of the rcqulremcnUl of thls CAIFO,
including WIthout limltalion, the USCSS1TlCnt of penalties under SectIon 3008(c) of RCRA,
42 U.S.C. § 6928(c).

48, This CAIFO shall not be construed as a covenant not to su.... release, waiv...r or limitation
of any rights, remedies, powers or authorities, civil or criminal, which EPA has under
RCRA. the Comprehcnsive Environmental Response, Compensation and Liability Act of
19&0. as amended ("CERCLA"), or any Olller statutory, regulatory or common law
enf0fCC1TICnt authol"ity of the United States, eJlceptllS they relate to Respondent's liability
for federal CIVil penalties for the specIfic alleged violations and facts as set forth in
Section C of thiS CAIFO.

49. Compliance by Respondent WIth the temI$ of thIS CAIFO shall no! relieve Respondmt of
its obligatlons to comply ~ith RCRA or In)' other applicable local, State or federall..... s
and regulatIons,

.50, The entry of thIS CAIFO and Respondent', consent tocomply shallllOl hnut or otherwise
preclude EPA from Laiang addl1lonal ...nfort:...mcnt actions should EPA detemune thal
such acllOns arc ....lImIIlted CJlccpt: lIS the)' relate to Respondent'$ liability for federal civil

7



lEFIXDSEV1CE P.0')/18

1':,;n~lljc, t'~r Ihe.~ific ailelFi1 ~...,la,io". ,ad £1<1& •• «t forth in See,iOll C oflh ..
('MFO

; 1 Thl, CMFO ;, not LnlCndeJ w be nu' ,!>all il be constroe<l .~ • p<rml,. ThI. CAlf0 <loe&
no, rclle" Re,pondent.:-f U1y ubh\:"lion III <>t>l~,n nnd oumply wl,h :my loc,l. S,"", or
fcd"mll""nil~

H THUW I'4.RTY ClIIlrfi!S

;1. SoU"", in ,hi. (AIR) ..... boll CO/l<';N<o Of be oo".t"",d:l<' ,clease f/OOI my Olh<, d.im.
"Uie 01 acUWl or <Ien"",d in law or "'lui,y by or qa",s, ony po:nuc. finn. p;or\roen.h;p,
en",y Or o,,"f'O'''''''' f.,,- '''l' It,bih'yi' ""'y ha~o ...ing '-'", ofOf .. Io'inl in any""y '0
lhe ~o".rat;O<l, 'tn",gc, artotrncn,. lw1r:lhng, <ranspon."un, ~\c.",. '" di'llo...1ofSl)'

l'.".,.d....., ."n&ti"""n". '.'l...tdcu.' "'b....""cs. hun,dnus wuto,. 1"'11","",,, 0'

<01\",mi""",, I"'",d.~ \ -'3ke" 10. or "k"'l ITon, ,he foe 111,y,

MJg;J3LLANEQ1J$

Sl Th" CMFO ""'ybe "'" -en<kd 0' "lOdfOC<l o"ly ll)' wn""" &g'etrncn' e:<<<wed by bolh
CPA:tnd U.S. Fwd;.crv icc.

~4. Th~ h«..li"i:> in ,h" t"~O.~ for "OO"CIIl""." or rcfi:renCe only and ,1>.,11 nol a1li:C!
int<rp",""ion of tll" t:~IFO

SS The Efrecl;"" Dlleofll::>" C'NFO ",he doll:!he fi""l Ord",. siilted by til. ReilOflllI
J~d'l:,al om"",. i, filed by ,he R.,~,,,,,l H....'nK elm.

,

IT IS SO IIGREED

r I

at ,Title,

''ii~ioEz' -



FINAL ORDER

IT IS HEREBY ORDERED that this Consent Agreement and Final Order Pursuant to 40 C.F.R.
Sections 22.13 and 22.18 (U.S. EPA Docket No. RCRA·9-2007 00 0 6) be entered and that
pursuant to the U.S. EPA Audit Policy, U.S. Foodscrvice pay a civil penalty of ZERO
DOLLARS ($0).

This Final Order shall be effe<:tive upon filing by the Regional Hearing Clerk.

Steven Jawgiel !
Regional1udicial ficer
United States Environmental Protection Agency,
Region 9

Date



CERTWICATE OF SERVICE

[ hell:by cenify that on the date below. the original copy of the fOll:going Complaint.
Consent Agreement and Final Order. was filed with the Regional Hearing Clert. RegiOli IX. and
that copies well: sem by certified mail. Il:tum receipt reqUe5ted. to:

Mr. Jerry Urick
Vice President of Operations

U.S. Foodservice.lnc.
4650 West BlICkeye Road
Phoenix, AZ 85043-4907

rA
Date

~fi gUM
Danielle Carr
Regional Hearing Clerk
Office of Regional Counsel. Region LX


