UNITED STATES 4
ENVIRONMENTAL PROTECTION AGENCY -
REGION 8
IN THE MATTER OF:
Stockton Oil Company, inc.

Battlefield Express Center Facility
Crow Agency, MT 59022 Docket No. RCRA-08-2008-0007
EPA ID NO. 2020002,

Respondent.
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DEFA™™ 7 INITIAL DECISION AND ORDER

This proceeding arises under the authority of Section 9006 of the Solid Wuste Disposal
Act. as amended by the Resource Conservation and Recovery Act (RORA). 42 U.S.C. § 6991 e,
also known as the Underground Storage Tank Program. This proceeding is got »rned by the
Consolidated Rules of Practice Governing the Administrative Assessment of ( 1vil Penalties.
[ssuance of Compliance or Corrective Action Orders. and the Revocation, | ermination or
Suspension of Permits ("Conselidated Rules™ or “Part 227). 40 C.F.R. §§ 22.1-22.57.

BACKGROUND

On July 15, 2007. the United States Environmental Protection Agency. Region §
(“Complainant™ or "EPA™) filed a Complaint and Notice of Opportunity ‘vr Hearing charging
Respondent. Stockton Oil Company. Inc. (“Stockton™ or "Respondent™). with vioiations of
RCRA and the regulations at 40 CFR Part 280, Subpart D. Pursuvant to 42 [ .S.C. § 6991e. EPA
has jurisdiction over this matter.

The Complaint alleged that Responder: violated subchapter 1X the Underground Storage
Fank ("US ) program by failing to do annual iine tightness tests or perform monthly
monitoring on pressurized piping on three tanks at its Battlefield Express Center Facility
(“Facility™) since July. 2004 in accordance with 40 CFR §§ 280.41(b)(1) and 280.44(a)-(c). For
this alleged violation. Complainant seeks a civil administrative penalty in the amount of $41.511
against Respondent.

The Complaint also sets forth information concerning Respondent’s obligations with
respect to responding to the Complaint. including filing an Answer. The Complaint. Motice and
Opportunity for Hearing. provides details on how to prepare an Answer and states:



[fyou (1) contest the tactual claims mude in the Complaint; (2) wish to contest the
appropriateness of the proposed penalty: or (3) assert that you are entitled to judgment as
a matter of law. you must file a written Answer in accordance with 40 C.F.R. §§ 22.15
and 22.37 within thirty (30) calendar days after this Complaint is received.

(Complaint, p. 7){emphasis added).

The Complaint further states. “[flailure to deny any ot the factual allcgations in this
Complaint constitutes an admission of the undenied allegation.” (Complaint. p. 8). 7 st the
Complaint states:

(F YOU FAIL TO REQUEST A HEARING, YOU MAY WAIVE
YOUR RIGHT TO FORMALLY CONTEST ANY OF THE
ALIIMGATIONS ! "FORTH IN THE C OMPLAINT.

[F YOU FAIL TO FILE A WRITTEN ANSWER WITHIN
THE 30 CALENDAR TIME LIMIT, A DEFAULT
JUDGMENT MAY BE ENTERED PURUSANT TO 40 C.F.R.
§ 22.17. THISJUDGMENT MAY IMPOSE THE PENALTY
PROPOSED IN THE COMPLAINT.

(Complaint. p. 8)(emphasis added).

The Certificate of Service attached to the Comiplaint shows that a copy of the Complaint
together with a copy of the Consolidated Rules was placed in the United States mail by certified
mail, return receipt requested, to Mr. Mykel Stockton. Reaistered Agent for Stockton Oil
Company. on July 17. 2008. A properly executed certitied mail receipt was signed by Cheryl
Lingohr on July 21, 2008. The returned certified mail receipt is prool of service of the above
referenced Complaint. An Answer was not filed thirty days after service of the Complaint.

Stockton Ot Company is in good standing according to the Montana Secretury of State.
and therefore. is an catity capable of tiling the Answer.” It does not appear from the record that
Complainant has made any further attempts to contact Respondent. On January 13, 2009, this
court issued an Order to Show Cause and Order to Supplement the Record. The Order stated:

Respondent is ORDERED on or before January 30, 2009. to show cause why it should
not be held in default and to answer the Complaint. Failure on _the part of Respondent
Stockton Qil Company, Inc. to file a timely response fo this Order could subject it to
assessment of the full amount of the proposed civil penalty of $41,511. (emphasis not
added).

Mr. Mykel Stockton. Registered Agent for Stockton Oil Company. signed the certified mail.
return receipt requested card on January 16, 2009. To date. an Answer has not been filed in this
matter.

Stockton Oil Company was incorporated in the State Montana in 1966 and is in gond standing.
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The statutory factors that this court must consider in determining the amount of the civil
penalty are the scriousness of the violation and any good faith efforts of the Respondent to
comply with the applicable requirements as set forth in 42 U.S.C. § 6991e(c). In addition.
Section 9006(e). incentive for performance, states that the compliance history of an owner or
operator and any other factor the Administrator considers appropriate may be taken into account
by EPA in determining the terms of a civil penalty. 42 1. .5.C, §6991e(c). The U.S. FPPA Penalty
Guidance for Violations of UST Regulations OSWER Directive 9610.12. November 14, 1990
(penalty policy). also was consulted by Complainant in calculating the penalty. (See. Memo in
Support). [ therefore, considered this guidance in determining the penalty amount.

The penalty in this matter has two components. gravity and economic benefit. The
penalty policy considers two factors for the gravity-based component: the potential for harm and
the extent of deviation from a statutory or regulatory requirement. '« matrix has = cn developed
in which thesc two criteria form the axes and then they are adjus.  based on the « »grec of the
viplation (c.g., major. moderate or minor). The gravity-based component consists of four
elements:

1. Matrix Value — based on potential for harm and deviation from the requirement;

Vioiator-Specific Adjustments to the Matrix Value - based on violator's

cooperation. willfulness, history ot noncompliance. and other factors:

Environmental Sensitivity Multiplier - based on the environmental sensitivity

associated with the location of the facility; and.

4. Days of Noncompliance Multiplier - based on the number of days ol
noncompliance.

I~

L

The penalty policy, Appendix A, has a guide to determining the appropriate gravity level for a
list of certain violations of the UST requirements. [he gravity-based component then
incorporates adjustments that reflect the specific circumstances of the violation. the violator's
background and actions. and the environmental threat posed by the situation. Complainant uscd
the matrix values in Appendix A to identify the violation in Count 1 of the Complaint. failure to
have an annual line tightness test or perform monthly monitoring on pressurized piping, 40
C.FR.§280.41(b) 1)(ii). This violation is considered “Major™ for both potential for harm and
extent of the deviation.

[n addition, adjustments reflecting the specific circumsiances of the violations. the
violator and the environmental threat were considered. Complainant made adjustments to the
matrix value by applying a multiplier of 1.5 because this facility is in Indian Country.
Complainant increased the initial gravity amount by 25% for cach of the following : the degree
ol willfulness and or negligence and a history of noncompliance for similar violations.* With
respect to the final adjustment. days of non-compliance, adjustments were made by using a table
in the penalty policy that identifies a multiplier for a specific amount of days of non-compliance.

"N . Gurzetui states the increase is based on an Expedited . weenent Compliunce Order and Settlement
Agreement entered into by Respondent for $300.00 for the « e violation in July, 2004.
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DEFALLT ORDER®
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SO ORDERED This'J Day of March, 2009.

Egana R. Sutiu
Presiding Officer
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