2x) 2
mos 8
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY £ = ,7«":5
Region 2 oF M Sm
x> @ oz
m— N =
Dy © 33
5 g 23
In the Matter of: » U &5
poe ] ~ &
z P 2F
Municipality of Moca Complaint and Notiec® ofcn o™
P.O. Box 1571 Opportunity to Requesta =
Moca, Puerto Rico 00676-1571 Hearing
Respondent Index No.: CAA-02-2011-1216
In a proceeding under Section 113(a) of the Clean
Air Act, 42 U.S.C. § 7413(a)

COMPLAINANT’S INITIAL PREHEARING EXCHANGE

Pursuant to the request made by Hon. Susan L. Biro, Chief Administrative Law
Judge, in the Prehearing Scheduling Order dated January 11, 2012, the Complainant in
the above captioned matter hereby submits its Initial Pre-Hearing Exchange.

1.
a list of names of any witnesses intended to be called at hearing,

(A)
identifying each as a fact witness or an expert witness, a brief narrative
summary of each witness expected testimony, and a curriculum vitae or
resume for each identified expert witness, or a statement that no witnesses

will be called;

Francisco Claudio

Chemical Engineer
Multimedia Permits and Compliance Branch

Caribbean Environmental Protection Division
City View Plaza Il — Suite 7000

#48 RD. 165 km 1.2
Guaynabo, PR 00968-8069

Mr. Francisco Claudio has been working with EPA, Region 2, since April 17,
1997, as an Environmental Engineer. Since April 1997, and at the time of the
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(B)

inspections, and issuance of the present Complaint, Mr. Claudio had been
handling Clean Air Act inspections in the former Enforcement and Superfund -
Branch and now under the Multimedia Permits and Compliance Branch. Prior to
working at EPA, Mr. Claudio served from 1989 to 1997 as the Director of the Air
Quality Area at the Puerto Rico Environmental Quality Board. Mr. Claudio has a
Bachelor Degree in Chemical Engineering from the University of Puerto Rico.

Mr. Claudio will testify about the CAA regulations and how they apply to
Respondent’s facility. He will testify as to the Initial and Follow up inspections he
conducted at Respondent’s facility and the findings that lead to the issuance of
the penalty complaint, including the violations alleged in the Complaint. He will
also testify with regard to his knowledge and experience in calculating civil
penalties and about the specific facts and circumstances in this case and how
they were considered in supporting the calculation of the penalty assessed in the
complaint (the reasoning behind the calculation of said assessed penalty and the
appropriateness of the penalty according to the CAA statutory factors and
applicable penalty policy). In his expected testimony, Mr. Claudio is expected to
discuss and explain the significance of various exhibits Complainant intends to
offer.

Complainant reserves the right, and nothing herein is intended or is to be
construed to prejudice or waive any such right, to call or not to call any of the
aforementioned potential witnesses, and to expand or otherwise modify the
scope, extent and/or areas of the testimony of any of the above-named potential
witnesses, where appropriate. In addition, Complainant reserves the right to list
and to call additional potential hearing witnesses, including expert witnesses, to
answer  and/or rebut evidence (testimonial or documentary) listed by
Respondent in its prehearing exchange or on matters arising as a consequence
of such evidence.

copies of all documents, records, and other exhibits intended to be
introduced into evidence. Each document, record, or other exhibit must be
identified as “Complainant’'s” exhibit, and be numbered with Arabic
numerals

Complainaht’s Exhibit 1 - Complainant’'s Section 114 Letter

Complainant’s Exhibit 2 ~ Report of USEPA Inspection of the Moca
Landfill, date of Inspection April 1, 2009

Complainant’s Exhibit 3 — Report of USEPA Follow up Inspection of the
Moca Landfill, date of Inspection April 20, 2011
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(C)

Complainant’s Exhibit 4 - Respondent's Answer to the Section 114
Letter, with attachment, dated August 7, 2009

Complainant’s Exhibit 5 — Respondent's letter requesting a meeting to
discuss Complainant’'s Order, dated August 3, 2010

Complainant’s Exhibit 6 — Complainant’s signing sheet (meeting with
Respondent), dated August 10, 2010

Complainant’s Exhibit 7 — Respondent’s letter dated August 10, 2010.
Complainant’s Exhibit 8 - Respondent’s letter dated March 4, 2011.
Complainant’s Exhibit 9 — Complainant’s letter dated March 8, 2011

Complainant’s Exhibit 10 — “Complaint and Notice of Opportunity to
Request a Hearing, CAA-02-2011-1216, dated September 30, 2011

Complainant’s Exhibit 11 — Respondent’'s Answer to the Complaint,
dated November 29, 2011

Complainant’s Exhibit 12 -_Civil Monetary Penalty Inflation Adjustment
Rule; Final Rule, published on February 13, 2004, in the Federal Register
(69 FR 7121)

a statement explaining where the party wants the hearing to be held, and
how long the party will need to present its case. The statement must also
indicate whether translation services are necessary in regard to the
testimony of any witness, and if so, state the language to be translated.

Pursuant to 40 C.F.R. §§ 22.21(d) and 22.19(d), the hearing should be held in
the county where the Respondent conducts business which the hearing
concerns, in the city in which the relevant Environmental Protection Agency
Regional office is located, or in Washington, D.C. Complainant requests that the
hearing be held in San Juan, where the relevant Environmental Protection
Agency Regional office is located. This location is convenient for both parties
and witnesses, the Municipality of Moca is close to the metropolitan area and we
foresee no problem for Respondent’s witnesses to attend the hearing. The
Complainant can assist by providing the Regional Hearing Clerk with information
on facilities which may be available for purposes of holding the hearing.

Complainant estimates it will need one day to present its direct case.

In the Matter of the Municipality of Moca
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(A)

(B)

Translation services will not be necessary.

A brief narrative statement, and copies of any supporting documents,
explaining in detail the factual and/or legal bases for the allegations in
Paragraphs 15 and 16 of the Complaint, to the extent Respondent denied
those allegations in its Answer;

As stated in Paragraph 11 of the Complaint, in May 2009, EPA sent Respondent
a “Request of Information under Section 114" (“114 Letter”) regarding the
compliance status of the Moca Landfill. On August 7, 2009, as stated in
Paragraph 15 of the Complaint, Respondent submitted several documents. (See
Complainant’s Exhibit 1 and 2) However, it did not adequately respond to several
items in the 114 Letter.

As it is concluded from a review of Complainant's Exhibit 2, Respondent’s
Answer, as a whole, is insufficient, even for the items in which an actual
response is offered. Respondent completely failed to offer an adequate answer
to seventeen (17) items requested in the 114 Letter. These items are identified in
Paragraph 15 of the Complaint. Most of these where answered with the
statement “Information is not available.”

As stated in Paragraph 16 of the Complaint, in response to EPA’s petition to
expand on such answer, Respondent expressed several times that it would send
the documents as soon as possible. Later on, upon EPA’s insistence that the
documents be produced, Respondent indicated to EPA that Moca would not be
able to produce the documents because they did not exist, as expressed in
Paragraph 21 of the Complaint.

a copy of any reports, notes, or other pertinent documentation produced as
a result of the inspection referred to in Paragraph 10 of the Complaint;

Please see Complainant’s Exhibit 1 — Complainant's Section 114 Letter;
Complainant’s Exhibit 2 — Report of USEPA Inspection of the Moca Landfill,
date of Inspection April 1, 2009; Complainant’s Exhibit 3 — Report of USEPA
Follow up Inspection of the Moca Landfill, date of Inspection April 20, 2011;
Complainant’s Exhibit 4 - Respondent’'s Answer to the Section 114 Letter, with
attachment, dated August 7, 2009; Complainant’s Exhibit 5 — Respondent’'s
letter requesting a meeting to discuss Complainant's Order, dated August 3,
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2010; Complainant’s Exhibit 6 — Complainant’s signing sheet (meeting with
Respondent), dated August 10, 2010; Complainant’s Exhibit 7 — Respondent’s
letter dated August 10, 2010; Complainant’s Exhibit 8 — Respondent’s letter
dated March 4, 2011;Complainant’s Exhibit 9 — Complainant's letter dated
March 8, 2011.

(C) a copy of each document referred to in Paragraphs 11, 15,17, 19 and 20 of
the Complaint; and

Please see Complainant’s Exhibit 2 (Report of USEPA Inspection of the Moca
Landfill, date of Inspection April 1, 2009); and Complainant’s Exhibit 3 (Report of
USEPA Risk Management Program (RMP) Inspection of the TAPI Puerto Rico,
Inc. facility, date of Inspection March 22, 2010).

(D) a copy, or a statement of the internet address (URL), of any policy or
guidance relied on by Complainant in calculating the proposed penalty, or
intended to be relied on if that penalty is adjusted.

Civil Monetary Penalty Inflation Adjustment Rule; Final Rule, published on
February 13, 2004, in the Federal Register (69 FR 7121).

Respectfully submitted, in Guaynabo, Puerto Rico, today, February 24, 2012.

Carolina Jordan-Garcia

Assistant Regiona)/Counsel

U.S. Environmental Protection Agency, Region 2
City View Plaza il — Suite 7000

#48 RD. 165 km 1.2

Guaynabo, PR 00968-8069

phone: (787) 977-5834

facsimile: (787) 729-7748



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
Region 2

In the Matter of:

Municipality of Moca
P.O. Box 1571

Moca, Puerto Rico 00676-1571 Complaint and Notice of

Opportunity to Request a
Respondent Hearing
In a proceeding under Section 113(a) of the Clean Index No.: CAA-02-2011-1216
Air Act, 42 U.S.C. § 7413(a)

CERTIFICATE OF SERVICE

| certify that | have this day caused to be sent the foregoing Complainant’s
Prehearing Exchange, dated February 24, 2012, and bearing the above-referenced
docket number, in the following manner to the respective addressees below:

Original and copy by Overnight Mail to:
Karen Maples
Regional Hearing Clerk
Region |l
U.S. Environmental Protection Agency
290 Broadway, 16" Floor
New York, NY 10007-1866

Copy by Certified Mail, Return Receipt Requested to:
Attorney for Respondent:
Alberto L. Ramos, Esq.
Alberto L. Ramos Law Offices
PO Box 750
Mercedita, PR 00715-0750



Copy by Overnight Mail to:
The Honorable Lisa Buschmann
Administrative Law Judge
Office of Administrative Law Judges
U.S. Environmental Protection Agency
Ariel Rios Building
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Signature

E/ZHEDE

































even though on their design capacity initial assessment the controls were required.

EPA should review the design capacity and if the size exceeds the 2.5 million mega
grams and the potential emissions of NMOC exceeds 50 mega grams, and then EPA

should enforce Part VII requirements for the landfill. We recommend a Compliance
Order.
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ATTACHMENT

1968 USGS QUADRANGLE MAP FOR MOCA,
PUERTO RICO



























Road 110, km. 16.5, Centro Ward of Moca.

STATUTORY AND REGULATORY BACKGROUND

Sections 302, 113 and 114 of the Act

1. Section 302(e) of the CAA provides that whenever the term “person” is used in
the Act, the term includes an individual, corporation, partnership, association, state,
municipality, political subdivision of a State, and any agency, department, or
instrumentality of the United States and any officer, agent, or employee thereof.

2. Sections 113(a)(3) and (d) of the Act authorize the Administrator of EPA to issue
an administrative penalty order against any person that has violated or is in violation of
the Act or regulations promuigated or approved pursuant to the Act.

3. Section 114(a) of the Act grants EPA the authority to require submission of
information to enable it to assess any person’s compliance with, among other things,
any applicable standard of performance promulgated under Section 111 of the Act, and
any applicable emission standard promulgated under Section 112 of the Act.

4, Failure to adequately respond to a Section 114 Request for Information is a
violation of Section 114, and may result in a finding of violation and an order to comply,
an order for administrative penalties or a civil action for penalties and an injunction
requiring compliance, under the authority of 42 U.S.C. § 7413(a)(3).

Puerto Rico Section 111(d) State Plan

5. Pursuant to Section 111(d) of the CAA, EPA promulgated Emission Guidelines
and Compliance Times for Municipal Solid Waste Landfills, 40 C.F.R. Part 60, Subpart
Cc, and the Puerto Rico Environmental Quality Board (EQB) submitted to EPA its “State

Plan for implementation of 40 C.F.R. Part 60, Subpart Cc, Emission Guidelines and






of the Moca Landfill.

12.  The 114 Letter, pursuant to the authority of Section 114 of the Act, and subject to
the sanctions set out in Section 113 of the Act, required Respondent to submit the
information requested by the 114 Letter in its Attachment |l.

13.  On June 30, 2009, Respondent requested an extension of time to submit the

information and the data requested in the 114 Letter.

14. EPA approved an extension of time to answer the 114 Letter until August 7,

2009.

15. On August 7, 2009, Respondent submitted several documents to EPA, but did
not adequately respond to several items required in the 114 Letter. Specifically,
Respondent failed to provide an appropriate answer to the following questions in the

114 letter:

a. Identify any permitted landfill design capacity increases and landfill
expansions that have occurred since the landfill initially began accepting
waste. Documentation may include any construction contracts entered
into prior to the modifications or reconstruction taking place. Provide
details regarding each such design capacity increase or landfill expansion
with specific dates.

b. State the design capacity of the entire landfill and each individual phase in
megagrams or cubic meters. Provide a copy of the most recent operating
permit or engineering design plan. Provide a copy of the calculated non-
methane organic compound (NMOC) emission rate (Mg/yr) for the
previous 5 years. Submit calculations using EPA approved methods to
document the NMOC emission rate. If applicable, provide copies of any
Tier1, Tier 2, or Tier 3 test(s) performed at the facility.

c. If the NMOC emission rate is greater than 50 Mg/yr, provide information
documenting the year the NMOC emissions first exceeded 50 Mg/yr. If
the NMOC emission rate is less than 50 Mg/yr, provide information
documenting any period during the life of the landfill when the NMOC
emission rate is expected to exceed this threshold.

d. Provide information documenting the period of time that waste has been






q. Submit copies of any landfill closure reports submitted to EPA or the
State, if applicable.

16.  In the months following Moca's August 2009 submission, EPA staff made
repeated efforts to obtain the missing documents from Moca. In response to those
attempts, Moca representatives consistently represented to EPA that Moca would |
produce the documents. However, Moca repeatedly failed to produce the documents.
Thus, despite EPA’s repeated attempts to obtain the documents, and despite Moca's
repeated assurances, as of July 2010, Moca had still not produced the missing
documents.

The Compliance Order

17.  OnJuly 20, 2010, EPA filed a Compliance Order (the Order) against Respondent
for its failure to comply with Section 114 of the Act. |
18.  The Order directed Respondent to produce the information requested by the
Section 114 letter and not produced previously, and further directed Respondent to
produce additional materials, such as topographic maps of the landfill.

19.  In December 2010, Moca sent EPA a series of topographic maps and aerial
photographs, but failed to prodvuce the other information covered by the July 2010
compliance order and originally requested in the May 2009 114 letter.

20. Following Moca’s December 2010 submission, EPA again requested that Moca
produce the missing documents.

21. In March 2011, Moca representatives indicated to EPA that Moca would not be
able to produce the missing documents and information. Since it was explained that
most of the documents requested had never been prepared, Moca proposed to hire a

consultant and submit a new design capacity report. This new design capacity report
























written Consent Agreement which will be forwarded to the Regional Administrator with a
proposed Final Order. You may contact EPA counsel, Carolina Jordan-Garcia at (787)

977-5834, jordan-qgarcia.carolina@epa.qgov, or at the address listed above, to discuss

settlement. If Respondent is represented by a legal counsel in this matter,
Respondent's counsel should contact EPA.

PAYMENT OF PENALTY IN LIEU OF ANSWER, HEARING AND/OR SETTLEMENT

Instead of filing an Answer, requesting a hearing, and/or requesting an informai
settlement conference, you may choose to pay the full amount of the penalty proposed
in the Complaint. Such payment should be made by a cashier's or certified check
payable to the Treasurer, United States of America, marked with the docket number and
the name of the Respondent(s) which appear on the first page of this Complaint. The
check must be mailed to:

U.S. Environmental Protection Agency

Fines and Penalties

Cincinnati Finance Center

P.O. Box 979077

St Louis, MO 63197-9000

A copy of your letter transmitting the check and a copy of the check must be sent
simultaneously to EPA counsel assigned to this case at the address provided under the
section of this Complaint entitled Notice of Opportunity to Request a Hearing. Payment

of the proposed penalty in this fashion does not relieve one of responsibility to comply

with any and all requirements of the Clean Air Act.
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| certify that copy of this motion was sent to Ms. Carolina Jordan-Garcia, Esq.
Offices of Regional Counsel, US. EPA- Region 2, Centro Europa Building
Suite 417, 1492 Ponce de Le6n Ave., San Juan, Puerto Rico 00907-4127.

Respectfully submitted today November 29, 2011.

Pt ol

ALBERTO L. R

USDC NO 209905

PO BOX 750

MERCEDITA, PR. 00715

TEL. (787) 284-2971

FAX. (787) 284-6292
e-m:alberto_ramosperez@yahoo.com



