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From: "Chuck Kibler" <chuck@kiblerlaw.com> 

To: Lorena Vaughn/R6/USEPA!US@EPA, Russell Murdock/R6/USEPAJUS@EPA 

1 attachment 

144S_912-54S51.58.pdf 

Ms. Vaughn, 

Attached please find Respondent's Motion for Reconsideration and Respondent's Second Supplemental 
Response to Complainant's M otion for Acce lerated Decision as to Penalty. 

As noted in the Motion for Reconsideration, I do not have a copy of the Order you provided me by 
email yesterday. When I received Mr. Murdock's last Response, I simply ca lendared a response based 
upon the normal 30 day rule - hence, my confusion as st ated ea rlier . Thank you for providing a copy of 
the Order yesterday for our file. 

Warm Regards, 

Charles (Chuck) Kibler, Jr. 
The Kibler Law Firm 
765 N. 5th Street 
Silsbee, Texas 77656 
(409) 373-4313 
Fax (888) 720-1177 
htt p:/ /www.kiblerlaw.com 

This message is being sent by or on behalf of a lawyer from the Kibler Law Firm. It is intended as a private communicat ion with the individual or 
entity to which it is addressed. This communication may conta in information that is proprietary, privileged or confidential or otherwise lega lly 
exempt from disclosure. If you are not the named addressee, you are not authorized to read, print, reta in, copy or disseminate this message or 
any part of it. If you have received this message in error, please notify the sender immediately by e-mail and delete all copies of the message. 
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In the Matter of 

M r. Henry R. Stevenson, .h. 
Parkwood Land Company 

Rc::;pondents 

Docket No. CWA-06-2011 -2709 

RESPON))l!:NT'S MOTION FOR RECONSIDERATION 

Henry R. Stevenson, Jr., Individually and as Owner ofParkwood Land Co. (hereinafter, 

"Non-Movant ," "Stevenson" or "PLC"), files this Motion for Reconsideration and would 

respectfully show the following: 

1. On or about Augu::;t J 2, 2012, Respondent received a Supplemental Response from 

Complainant regarding the Accelerated Decision as to Penalty in this matter. As normal practi<.:c 

allows, counsel for Respondent calendared another supplemental response for thirty (30) days 

thereafter. Respondent submits his Second Supplemental Response in accordance with the 

normal practice of allowing thirty (30) days to respond to such motions. 

2. Upon inquiry wi th the Clerk, Respondent was provided a copy of an Order indi cati ng lhat 

Respondent's Second Supplemental Response was due on August 27, 20 12. A review of 

counsel's files, both paper and electron.ic, prov ides no copy of this Order. 

3. Therefore, Respondent respectful ly requests lhc Region Judicial Officer review 

Respondent's Supplemental Response to Complai nant's Motion for Accelerated Decision as to 

Penal ty and take action as appropriate given the additional information. 



Respectfurly Submitted. 

l'Hr: K IJJI.ER ]LA w f iRM 

_,~ _,y/// J 
C1:£~~2but ·---
765 N. 5th Street 
Silsbee, Texas 77656 
(409) 373-4313 
Fax (888)720-1177 
Attorney for Respondents 

CERTIFICATE OF SERVICE 

l certify that on September 12, 2012 a true and correct copy of Responde nt 's Second 
Supplemental Response to Movant's Motion for Accelerated Decision as to Penalty was served 

to each person listed below by the method indic~~ ~ 

Charl::Kibl/?~1 
Russell Murdock 
U.S. Environmental Protection Agency 
1445 Ross A venue 
Dallas Texas 75202 

Lorena S. Vaughn Via Certified Mail RRR #7009 0080 0001 15771860 
Regional IJearing Clerk 
U.S. Environmental Protection Agency 
1445 Ross A venue 
Dallas. Te:\as 75202 



In the Matter of 

UNTIED STATF.S 
ENVIRONMENTAL PROTECTION AGENCY 

REGION6 

Mr. Henry R. Stevenson, Jr. 
Parkwood Land Company Docket No. CWA-06-20 11-2709 

-------~··---------------------~------------------------------------

RESPONDF.NT'S SECONJ) SlJI>PLF.MENTAL RF.SPONSE TO COMPLAINTANT'S 
MOTION FOR ACCELERA TEO DECISION AS TO PENALTY 

Henry R. Stevenson, Jr., Individually and as Owner ofParkwood Land Co. (herei nafter, 

"Non-Movant," "Stevenson" or "PLC"), fi les this Second Supplemental Response to 

Complainant's Motion for Accelerated Decision as to Penalty and would respectfully show the 

fo llowing: 

I. Jurisdiction 

1. Although the Co urt has previously granted 11.111 judgment in favor of the Complainant 

under its Accelerated Decision, Respondent still contends a lack ofjurisd iction on part of the 

Environmental Protection Agency (hereinaf1er "EPA" or "Complainant") as previously argued 

and no portion of th is Supplemental Response shou ld be construed as Respondent's subjugation 

to j urisdiction. 

H. Standard of Review 

2. Respondent agrees with the Standard of Review offered in Complainant ' s Motion ror 

Accelerated Decision as to Penalty. Specifically, " [a]n accelerated decision may be rendered as 

to ' any or all parts of a proceeding, without further hearing or upon such limited additional 

evidence, such as affidavi ts, as [the Presiding ort'icer] may require , if no genui ne issue of 

material fact exists and a party is enti tled to ajudgmenL as a matler of law." 40 C.f.R. §22 .20(a). 



3. Under Rule 56( c), the movant has the initial burden of showing that there exists no 

genuine issue of material fact by identifying those portions of"the pleadings, depositions, 

answers to interrogatories, ar)d admissions on files, together with the affidavits, if any, showfingJ 

that there is no genuine issue as to any material fact and that the moving party is entitled to 

judgment as a matt.eroflaw." Celotex Corp. v. Catrelt. 477 U.S. 317,323 (I986)(outlining the 

Court's interpretation of Rule 56( c)). An issue of fact is "material" if it may affect the outcome 

ofthe suit under governing l~w." Anderson v. Liberty Lobby, Jm:., 477 U.S. 242,248 (1986). 

The norunovant is tasked wi~h providing "specific facts showing that there is a genuine issue for 

trial." Jd. at 587. If the nonmoving patty is unable to prove its burden, the moving party is 

entitled to a judgment of an ~Lcccleratcd decision as a matter of law. !d. 

Ul. Administrutivc I>roccdur·cs to Date 

4. Respondent agrees with the Administrative Procedures outlined in Complainant's Motion 

for Accelerated Decision as to Penalty. 

IV. Arguments 

5. Complainant's argue that Respondent's ti ll must be placed on the "river-side of the levee 

that directly relates to levee maintenance." This is an incorrect interpretation of Nationwide 

Permit 3 ("NWP 3") which provides: 

"This NWP also authorizes temporary structures, fills, and work necessary to conduct the 
maintenance activity. Appropriate measures must be taken to maintain nonnal 
downstream flows and minimize flooding to the maximum extent practicable, when 
temporary structures, work, and discharges, including cofferdams, arc necessary for 
construction activities, access fills or dewatering of construction sites." (Nationwide 
Permit 3, pg. 1, Maintenance (c)). 

NWP 3 also states, ''All dredged or excavated material s must be depos ited and retained in 
an area that has no waters of the United States unless otherwise speci f'ically approved by 
the district engineer under separate authorization. The placement of new or additional 
riprap must be the minimum necessary to protect the structure or to ensure the safety of 
the structure." (Natiomvide Permit 3, pg. 1, Maintenance (b)). 



6. Complainant's allcga~ions of violations arc two-fold: ( i) fill placed ou the inside portion 

of the levee near the entrance w hich widened the level.! to an acceptable width to support 

mechanized repair machinery and (2) the construction of a truck turnaround rurther north along 

the levee which included fil l pn the inside portion orthc levee. 

Levee E11trallce 

7. With regards to the fi ll placed on the inside portion of the levee ncar the entrance which 

widened the levee to an acceptable width to support mechanized repair machinery- Respondent 

wcukt pc~nt C\.\t lhal Res\)Qn4cnl, ~f he had ?laO"v<.l tl;v,:. C~H en f.he "C\\l~~de" \)1.Wt~cn cf the I,<WCC 

would not be placing the ti ll into the Neches River as this portion ofthc properly !aces dry land. 

Unforttmatcly, Respondent dpes not own the property on that side of tht! levee or, at the least, the 

property li ne is close enough that Respondent did not wish to encroach or risk encroachment 

upon the neighboring property. 

8. Further, "NWP 3 also authorizes temporary structures, fill s, and work nccl!ssary to 

conduct the maintenance activity." As such. Respondent 's placement o!'fill tn widen and ensure 

the stability of the levee ncar the entrance was done under the provisions of N WP 3 as 

''temporary" and "necessary to conduct the maintenance activity." 

9. Respondent's view or understanding of"waters of the United States" was interpreted at 

the time of the work, as most lay-persons would, that ''waters of the lJnitcd States" would be the 

Neches River. While Respondent does not believe that Rapanos provided the U.S. Corps of' 

Engi neers or the EPA wilh the expanded jurisdiction of including all property umlcr the Clean 

Water Act which is ''adjacent to a navigable waterway'' under "waters of the United Stales," 

Respondent merely attempted to place fi ll in a place which would ensure stability of the long

existing levee to support IJ1e heavy equipment necessary to conduct periodic repai rs. 



10. Under Complainant's interpretation, Respondent should have placed his fi ll, temporary or 

not, into the Neches River. ~ecause of the potential to hinder navigation upon a navigable 

waterway, the potential (or likelihood) that such fill would cast off into the Neches River, and 

other -potcnt1a\ haza:nh wh1c\;t \he C\ean Watc:r A.ct wns specifica\\y auoptcu \(} 1mpc:de, 

Complainant's position sec111s ridiculous. 

Truck Turnaround 

11 . "NWP 3 authorizes tljlc repair of a previously-authorized cunenlly-!lcrviceable structure 

or ti ll provided the structure pr fill is not put to a different usc than that for which it was 

originally constructed. Minqr deviations due to changes in construction techniques, materials or 

the like arc authorized." Se¢ Rcsp.'s Exh. "A" [Torn Resp.'s Suppl. Resp. to Comp.'s Mot. for 

Ace. Dec. as to Penalty. "Tl1is NWP also authorizes temporary structures, fi lls, and work 

necessary to conduct the maintenance activity." NWP 3 at I. Respondent's inclusion of a truck 

tumaround was a temporary structure or fill which is provided for in NWP 3. Further, a truck 

turnaround would be incl uded in the "minor deviations due to changes in construction 

techniques" which were also authorized. As noted in Respondent's previous supplemental 

response, this levee was buill before the implementation of heavy earthmoving equipment and 

required the inclusion of the truck turnaround to enable maintenance activity. 

12. In essence, Complainant seeks to have Respondent penalized for ( 1) seeking a NWP to 

repair his 1001 year old levee, (2) utilizing fill , dredged or not, to the inside portion ofthc levee 

to ensure stability, and (3) including a truck turnaround, temporary or permanent, which would 

enable Respondent to utilize heavy construction equipment to complete the maintenance. 

According to Complainant's position, Respondent should have (1) received an NWP to repair hi s 

tOO-l year old levee. (2) placed any fill necessary onto the adjacent property owner's land or 



dumped it into the Neches River or (3) conducted the maintenance activity with hand shovels as 

the ex isting levee, without the widened support for heavy machinery, cannot safely allow the 

conduct of the maintenance activity. 

Respectfully Submitted, 

THE K IBLER LAW F IRM 

Ch~.?f//11 
765 N. 5u1 Street 
Si lsbee, Texas 77656 
(409) 373-4313 
f ax (888)720- J 177 
Attorney for Respondents 

CERTIFICATE OF SERVICE 

Russell Murdock 
U.S. Environmental Protection Agency 
1445 Ross Avenue 
Dallas Texas 75202 

Charles M. Kibler, Jr. 

Lorena S. Vaughn Via Certified Mail RRR #7009 0080 0001 1577/860 
Regional Hearing Clerk 
U.S. Environmental Protection Agency 
1445 Ross A venue 
Dallas, Texas 75202 


