
lJNlTED STATES 
ENVIRONMENTAL PROTECTION AGENCY , - 

IlEGlON 8 
Docket No. TSCA-08-2007-0010 

In the Matter of: ) 

1 
Cherry IIills Apartments I3usincss Trust. ) PENALTY COMI'1,AINT AND NOTICE OF 

) OI'PORTIINI'I'Y FOR I IEAI<IN<; 
Respondent. ) 

1 .  'I'liis civil adniinistrativc enforcement action is :l~ltl~orizcd by Congress in the 
Ilesidcntial Lcxl-Dnsed Paint l lnzard Reduction Act ("Residential l.cad I lamrtl Act") tuitl the 
'l'osic Substances Control Act ("TSCA"). 42 1I.S.C. 4851 a u. :ind 15 U.S.C. S; 2601 a u. 
1':PA regulations nutliorizcd by the statutes are set out in part 745. subpart F oft i t lc  40 oSIlic 
Code of Fcdcral Ilegulations and. as set out in 43 U.S.C. 4 4851d (b)(5). violations oftlic 
rcsnlations constitute violations of section 16 ofTSCA.  Y'he rules Sol- this proceeding are tlic 
"Consolitlaled Rules of I'lxcticc Governing Ihc Administrative Assessment o f  Civil I'cnallics. 
Issuance ol'Conipliuncc or Corrective Action Orders and the Ilevocntion. Termination or 
Suspension ofl'crmits ("Iiulcs oTP~xcticc")," 40 C'.I:.ll. part 72, a copy of \vIiicli is enclosed. 

2. 'l'lie ~~nilcrsigncd I<PA tiflicials have bccn properly clelegntcd the autlioritv lo issue 
this action 

3. I?I'A alleges tli:lt Respondent has lhiled to coniply with kderal regulations 
regarding the disclosure aflcatl-hosed paint Iiazal-ds, found at 40 C.I:.ll, part 745. subpart I: and. 
therelhrc. is in violation o r the  Ilesidcntial Lead Ilnzard Ac( and I'SC'A. As a rcsult, lil'A 
proposcs tlic assessment oi'n civil penalty, as more li~lly expl;iincd below. 4 3  0.S.C. 
$ 4853tI(b)(S). I .i l1.S.C'. 9 7689. 

NOTICE OF OI'PORT~INI'I'Y FOR A HEARING 

4. Rcspcinderit has the right to a public I~earing before an administrative 1:1wiudge 
(Al.,.!) to contest ( I  ) any Ihct allegctl by EPA in tlic complaint. or  (2)  the appropriateness of the 
proposed penalty, or both. 

- 
3 .  To tlisayrcc with the Complaint and asscfl your right to ;I hearing. liespondent 

must lile a wi l ten  answer ( m d  one copy) \villi the Regional Ilcaring Clerk (1.505 Wynkoop 
Strccl. I)envcr. C'O 80207-1 129) not morc than .30 days nficr receiving this Compl;~int and 
prwidc :I copy to tlic e1iI;)r~e111cnt :~tlornc)' listed bdo\v. The ;InSM1cr must clenrl!~ admit. deny or 
csplain the I;lctual nllcyations o f the  Cumplaint, the grounds lor any deknsc ,  the l i~cts   yo^ niay 
tlisputc, mil  your spccilic ~rcqucst h r  n p b l i c  hearing. I'leasc sce section 22.1 5 of  the l l ~ ~ l e s  01' 



I'racticc Ihr ;I complctc description ol'wliat must be in your answer. I'AILURE T O  I~I1,E AN 
i\NSWEI< .AND REQllES'I' FOR HEARING WITHIN 30 DAYS MAY WAIVE 
I<ESI'ONDENT'S l<I(;l-IT T O  DISAGREE WITH T H E  ALLEGATIONS O R  
I'ROPOSEI) PENALTY AND RESULT IN A DEFAUL'I'JU1)GMENT AND 
ASSESSMENT OF T l l E  PENALTY PROPOSED IN THE COMPLAINT. 

QUICK RESOLIJTION 

0.  Rcspontlent may resolve [his proceeding at any tinit by paying tlic specilic penalty 
prnpo~cd in the Co~iiplaint. Sucli payment need not contain any response to. or admission of; 
the allegations in tlic Complaint. Such payment constitutes a wnivcr ol'Rcspondent's ~-ii!ht to 
contest tlic nllc$ations and to appeal the lint11 order. See section 22.1 8 oftlie Rules ol'l'l-clclicc 
lbr a lhII cxplnnntion of the quick resolution process. including how extcnsio~is of timc to pay 
can he ohtainctl. 

SETTLEMENT NEGOTIATIONS 

7. 13PA cncownges scltlcnient discussions througli infor~nnl settlement conlt.rcnccs. 
It' you want to pursue the possibility of settling this matter. or have any other questions. contact 
Eduurdo ()uintruna. Senior Enforcement Attorney, at 303-3 12-6924 o r  1-800-217-8917: extension 
312-6974 1.11. at Llic i~cldrcss helow. Please note that contacting the attorney or requesting a 
settlement conkrencc does N O T  delay the running of'the 30 day period for cither paying 
the penalty or filing ;In answer and requesting a hearing. 

ALLEGATIONS 

8. Icspondcnt is the Cherry Hills Apartments B ~ ~ s i n c s s  Trust. ("liesponclcnt") 

9. EI'A rcg~rl;~tions require. among othcr things, that an owner ofliousing 
constructccl belhrc 1078 shall. prior to obligating a lessee under a contmct to lease or rent the 
housing, provide or inclr~dc in or attach to the Icasi~ig contract. ( 1  ) an I'PA-approved Icacl hazard 
informotion pnmplilct. (2 )  n Ic:d \vx~ i ing  statement. (3) a stalc~iient ciisclosing the presence or 
any known leatl-based pninl and/or lead-based lxiint hazards (or  lock ofhnowlcdgc ~ ~ S L I C ~  

prcse~icc). (3 )  a list o fanp  records or r cpo~ts  avcliloblc lo the owner related to Ic;~d-based paint or 
hazards (or n stntcnlcnt that no such records exist). ( 5 )  a statement by the rentcrllcsscc that Iic/slie 
rcccivcd the ahove inli)r~iiation, and (6) signatures (dated) by both parties eel-tifying thc accuracy 
oftlicir st:~temcnts. 40 C.F.R. Ss 745.107(n)(l) and 745.1 13(b). 

10. Rcspo~idcnt is. and at all times relevant to this Complaint has been. tlic owner. :LS 

that term is clclincil in 40 C.I:.R. 8 715.103. of the Clieny I-lills Apartments property located at 
2210 1:. 3lOO S.. Salt I.;llic City. 1.1k111 84100. 



I I .  The property located at 2210 I..;. 3300 S. is "residcntid real property" within the 
meaning of 5 1003(24) ol'thc Residential Lead-Based Paint Hazard Keduction Act of 1902. 42 
U.S.C. 485 1 b(24), that was conslructcd before 1078. 

12. 'The Cherry 1 lills Apartments property consists of approximately 108 "rcsic1cnti;il 
dwelling" units. within the meaning oS$ 1004(23) o f the  Kcsidential Imd-13ascd Paint I lazard 
Reduction Act ol' 1002. 43  lJ.S.C. 9 4851 b(23). and 40 C.12.R. 8 745.103. 

I ? .  Responclent has not been providing an IM'A-approved lcad hazard inl'or~nation 
pamphlet prior to cntcring inlo Icase contracts and has not hecn including a lend \wr-ning 
~ ~ S C I O S I I ~ C  st;1tc111~11t \vitltin ils lease co~itracts. 

14. As part ofentering into lcasc ngrecmcnts, Respondent has Ihilccl to comply with 
the liillowiltg rcquircmcnts: 

I<cspondent hiled to provide an EPA-approved lead hazard infbrmation pamphlet 
prior to entering inlo lease contracts in violation o f 4 0  C.F.R. 4 745.107(:1)(1). 42 
L1.S.C. $ 4852d(b)(5), I5 1J.S.C. 2689. 

Responclent Sailed to include a lead warning stn(cmen~ within the lease contracts 
hcfbrc the rentcrs/lessccs are obligated or enter into a Icasc con t rx l  in violation 01' 
40 C'.l~.Ii,  5 745.1 13(b)(I ). 42 U.S.C. 4 4852d(b)(5), 15 L1.S.C. 5 3680. 

Respondent Ihilcd to include a statement disclosing the prcsencc ol'any known 
lead-hascd paint and/or lead-based paint hazards (or lack of kno\vledgc o l ' s ~ c h  
presence), within the Icase contracts belim the rcnters/lcssees XI-c ohligutctl or 
enter into a Icose contract in violation o r 4 0  C.F.R. 6 735.1 13(b)(2). 42 L1.S.C'. 

4X52d(b)(i), 15 U.S.C. 2689. s 

I<cspondcnl ljilcd to i n c l ~ ~ d c  a list o f m y  records or rcports rtvailahlc lo tlic owner 
related to Icad-based paint or hazards (or a statement t11:lt no such rccords exist) 
witltirt Icasc contracts hcfhrc the rcntcrs/lessees are obligated or  enter into a lensc 
contract in violation o f 4 0  C.F.R. $ 735.1 13(b)(?). 43  U.S.C. 385?_d(h)(5), 15 
L!.S,C. $ 2689. 

Rcspo~tclcnt frtilcd to inclutlc a ~(atcment by the rcnters/lcssccs that thc 
rcntcrs/lcssees rcceivcd tlic information dc.scrihcd above in violation 40 C.12.K. 
$ 745.1 13(b)(3), 42 U.S.C. 5 4S52d(b)(5). 15 C1.S.C. 5 768'1. 

Ilcspondmt tiilcd to inclutlc h e  signature of the lessor and lesscc cc r t i l~ ing  lo the 
accutxcy oftltc their stritcnicnts. to the best oftheir  knowledge along with thc 
dates ofsigwture.  in violalion 40 C.F.R. $ 7 4 5 1  I?(b)(6).  42 U.S.C. 

4352d(h)(5). 15 lI.S.C. $ 2689. 



I'IIOI'OSED CIVIL PENALTY 

15. 'l'lic Resiclentid Lead Hazard Act and 7'SCA. as  amended by suhsequcnt penalty 
adjustment law, nutliorizc the assessment o f a  civil penalty of up to $1 1,000 for each violntion of 
the I:I'A regulations. In clctcrniining tlic amount of any civil pen:~lty asscsscd, EI'A is required to 
take into account the nature. circunistances, cxtent and gravity oft l ic  violation or violations 
allegcd and, with respect to the violz~tor, ability to pay, effect on ability to continue to do 
business, any history ol'prior such violations. the dcgree ofculpability. and such other lrlctors as  
justice may rcquirc. El'A proposes that a pcnalty of Six Thousand Onc Mundrccl ant1 
Eighty-Scvcn Dollars ant1 Fifty Ccnts ($6,188.00) be asscsscd against Respondent Ihr tllc 
violations alleged above. 

16. EPA calculates penaltics through the applicntion of a n;~tional cnlhrccmcnt 
response policy tIi:~t provides a rational, consistent and equitable calculation ~ncthodalogy Ii-rr 
applying tlie st:~tutory li~ctors to particular cases. As discussed in the policy, tlie severity ol'cc~ch 
violation alleged in tlic complaint is based on the extcnt to which each violation impairs the 
;~hility ol'a lcssce to :lsscss information regarding hazards associated with Icatl-hascd paint, and 
precludes the lessee liom making a li~lly informed decision whcthcr to Icase tlic housing nr  take 
appropriate mcxrlres to protect against leacl-hased paint hazards. 

17. Tllc penalty was calculated using the Scction 1018 of'l 'itlc X v f thc  Residential 
I.cad-l3ascd I'i~inl I lazard Reduction Act - Ilisclosure Rule Enlhrcement liesponsc Policy (1:IlI ').  
dated I'cbrua~y 2000. :I copy of which is enclosed. 

Naturc, Circumstances, Ilxtent and Gravity of Violations 

The nature ol'thc viol;~tions is hazard asscssmcnt. as discussed on page 0 o f t h c  EN'. 'I'he 
circunistancc Icvcl o f thc  violations rangcd lion1 Level 1 to 1,cvel 6, based on the circumstance 
level ~iiatrix in Appentlix 13 oftlic ERP. The cxtent levcl o f t h c  violations was minor. based o n  
the extent Icvcl matrix on page B-4 o f t h c  ERI-'. Using the gravity-based penalty matrix o n  page 
13-4 o f thc  ICRP. which combines thc circumstance and extcnt level Ibr cadi  Count. the gravity- 
based penalty ;unount is $4.050.00. 

Ability to pnyiahility to cuntinuc in business: EPA does not have any information on the 
Ilcspondent's ability to pay. No adjustment has heen made using this hctor.  

Ilistol-y ufprior viol;~tions: This hctvr only a d j ~ ~ s t s  thc pcnalty upward. N o  history o f  prior 
\'iolations Ibuncl. so no adjustment has bccn made using this Ibctor 



Ikgree  ol'culpabilit>,: The Rcsidcntial Lead I lazard Act has hccn in e fkc t  since 1096. 'l'he 
Rcspondcnt shodd  have had sullicicnt knowledge to recognize the hazard created by his 
conduct, andlor signilicant control over the situation to avoid committing thc violation. A notice 
o f  nonco~npliance was issuccl to Respondent on or about July 30, 2003. BI'A l u x  increased the 
penally by 75'%1. 

Other Sxtors a s j ~ ~ s t i c c  may require: 

No acijustnlcnts made at this time rcgardiny thesc Sactors. 

Thc totill iltljustctl pcni~lty is $6,188.00. 

18. Thc A I J  is not hound by W A ' s  penalty policy nor the penalty proposed in the 
Compl:~int and may assess o penalty above thc proposed amount. up to the niaximum amount 
authorized by the statute. 





LINITISI) STA'I'IIS ENVIRONMENTAL PROTECTION AGENCY 
IIEGION 8 

I h c l ~ b y  ccrtil) Illill on t l i i s ~ a y  o f a  - -. - , -007, a copy oftlie Ihrcgoing 
J 

I'enalty Complaint and Notice of  Opportunitylor I-lfaring, with enclosures was served by 
ccrlilicd mail. rclul-n receipt rcqr~cstcd to: 

Mr. Slinne Wade 
Cherry llills Apar~ments Business '1 rust 
2389 E. 6895 S .  
Cottonwood I Icights. 11'1' 841 71 

'l'hc original and one copy was liancl-dclivcred to: 

Tina Artcrnis 
Region 8 I learing Clerk 
U.S. Ihvironmcntnl Protection Agency 
1595 Wynkoop Street 
Ilenver, Colorado 80207 

77 

llcltc: 

Nnmc and Title: 


