i'w 3 UNITED STATES ENVIFONMENTAL PROTECTION AGENCY

s ; VAT NG TN, T 260060
Olctnber 30,2007

THE I P TR
Arlene Valliguette AA Al
Land & Regulatory Munnger- North Division
Mertt Eoerey Compery
13727 Mol Rowd, Suite 500
Dallas, TX 75240

Re Merit Enerpy Company ( Powell Pressire Maintenunce Updt)
Dockiet Moy, CWAO82HIT-002 7.

Dear M= Valliguene:

s Office, the Office of Adminstrative Law Judpes; offers an Alernanyve Dispote
Resolution (ADR) provess to facilitute the settlement of adjudicative cames. Ploase ifomm my legal
sinff pssistant, Marin Whiting=-Beale by November 13, 2007, as direoted below, whether vouaceept
or decline this offer o participate in ADR in an ¢ffon (o seltle the above tited case. The ADR
process will be conducted pursuant 1o the Admimestrative Dispute Resolution Actof 1996, 3180
& 571 erveq, by a Judge of s Office serving as ancutral. The progess will be entirely voluntary
and completely contidential; both of these points, wogether wath general procedures, are reviewed
beliw

Voluntary  ATR wall Be used in o case only i both EPA und Respondent aceept ADR: the
choice o tse or nobto use ADR doed not prejudice cither party. 11ADR 16 utilized, either party iy
terrninate the ADR process atumy' tlime.

It Procedures A Judpe in this Office wall serve as o neutrnl. The ADR Judge will
ordinarily begin by arranging a welephone conference with the parties o establish procedures

Pvpes of medinion aveilable ‘Our office olfers the Tollowing tvpes of ADR: mediation,
facilitation. and pevtral evaluation. Thé parties are encaurnged to discusswith the neairn] Judge the
type of ADR they preter. and come 1o an agreement with the nevral Judge as 1o which ype of ADIR
will be emploved §n the case. 15 during the course of ADR, the purties muotually degide that thes
would prefer another tvpe of ADR, they may printly request that the neutral Judge adjust the process

accondingly.

Faectftaddon i o method inowhich the neutral Judge acts as o fucilitator, promaoting
commuplcation and understanding ol the issuck. n o less active role than od a
eechiator. The Foeus 0F the faeilnator Judge 15 1o provide structure ond moderate the
ciscussiom among The poarties wo asson them i coming to g seiiement. Faolitatuom
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ity he purthealarly wseiul i enses where there is mire than one Fespondent,
where the parties are represented by counsel who orevery expericnced In
sedtling environmental enlorcement cases and who agree thin setthement =
very [ikely, where a Supplemental Envitonmental Project 1s lkely w be
proposed, ot other cases swhere Nexibaling in the ADR process s neaded,

Newtrad Evatnarton 18 a method in which the neutial Judgs, 10 assis the pertiies in
reaching o settlement, hears ench party’s position and argumients, gither In writing,
stally or both, may request the purties 1o submil docomentsor other informuticn. the
gives an gral opinion on the srong and weak points of each pavty s case, ond may,
1 requested by the parties, provide an opinion of the Hiely ottcomne of the cose 1711
went to hearing. Newtrl Evaluation may be particulirly uset) incuses in which the
respandent his o or more alfirmative defenses, or where o crucial issue in the cise
5 0 guesion of law

Mediattoon is i method in which the nesteal Judpe, as mediator, hears cach iy s
position and arguments, either in writing, omlly or both, may ask the purtics
questions, muy request the panies to submlt documents or other formation, lielps
theritify thie factual and lepal Bssues, enubles epch party i understand the other party s
pobitionand wrgimients, keeps the focus on 'the s and [ssues that ey fead o and
settlement, and helps the parties explore their options. including practical concerns,
ter assist the parties in reaching o settlement, The mediatar may give an CpIniON Gl
the strengths anid'or weikinesses of @ case, i reguested by the parties, Medion s
particulaely useful for cases in which the respendest is ool represented by counsel
L sit), whiere the parties dispute the fets ol the case, of where the parties do not
e 1o pewtral eviluation or facHitation.

Autherszation to Comm For the ADR process 1o be effective, the persons vorrmuicating
with the neutml must either have authority 1o commit his or her side w o sétlement, or have reiids
dceess 1o sartehaody with such authority.

Confidential The ADR process will be cenducted in o onfidential munner, inaceord with
Secton 279 of the Administrative Dispute Resolution Actof 1996 e Judge whis serves s the
nentral will not disclose 1o anyone the contents of uny of the parties” ADR communieations,

Method of communieation All ADR discussions and conferences are held by tebephone,
eaLept in exceptional cases o which the parties cin demonstrate, and the netral Judge agrees: til
it in-person o didew settfement conlerence, or a view by (he parties dnd teutes| Judge of the of e
fawility or site at issue, i necessary.
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som=bindmg  The neotrd Judpe hos no awtherity w impose a decision or senlerment of tie
case on the parties: The purpose of ADR 15 10 facilitnte o settlement between the parties,

Impartial The neutral Judges, usull Tudges in this Ofice, render thelr decistons and opanions
independent of any superyiaion or direction by any prosscuting or Investigating employet or agen
ol the Envirommental Protection Agency, and independent of the Inlluence of wiy interested Persn
outside the Aveney, pursuant 1o Sections 353d) and 337 of the Administrtive Mocedie Al
(APAY, The Judges are certified o5 sdmimstrstive Taw judges by the Office of Personng
Manpgement and are appointed moaceordanee with 3 U.5.C. § 3105, The Judies are not subject (o
evaluativn by the Environments) Protection Agency, or by any component or emplovee of EPA,
Hiese measures ensure the fair and impartial resolution of procecding.

Duration  Unless lerminated earlier by cither party, the ADR process will continue for 60
diys Trom the date of the case aszignment 1o the ADR Judge: after that time, il no setlemiont lios
been renched. the cose will be assigned 1o anober Judee to commence the litigation process.

Follow Uip - At the termination af the ADR process, | will send the parties a questionnaire
b ehigit their views md experience with the process, The contents ol individual questionnaires will
e kept confidential atd will beé made available to the nentrals and othéers only in g compisite (ot

Apgain, please inform Mo Whiting-feale by November 13, 2007, whether vl aecepl o
decling participation i the ADR process that | have deseribed. 11 s preferred that you mfoem Ms:
Whiting-Heale by e-mall at <whiting-healcamanaaepagove or by focsirmile nl (202 SH3-0044
However, vou may inform her by calling this OFee, 202 364-6271, tind beis itz a miessage for ber,
or by letter received inthis OflTee on or before the due date. The mailing address i sent by mail
e LLS, EPAL Onfice of Admimistrotive L Judges, Mail Code 19001, L2000 Feanyy lvania Avenue,
MWL Washimgton, DO 2046022000 For band-delivery by Federsl Express vr anuther delivery
service which xerays packages o8 o routine security procedure, the addresds is: 178 EPAL Office of
Admimstrative Law Judges. [O99 Ldsh Streer, N W, Swite 3300 Woshiogron, 10 20005 Tlesse also
senid o copy al your response 1o the Regional Hearnime Clerk

Yeorur e-inadl, Fax, letter or phone message must state: (1) your name and phone tamber, (2
the numedsh of the respondent! s) mamed In the complaint, 30 e docket number, (4) the namie of
the party you represent, (51 whether vou want ADR or do not want ADR. You may also inform M
Whitmg-Beale o 10 whether another party in the case secepis or declies ADR i thol party s
requested that vou convey that iformasion on thin parts ‘s behalf. In that event, vour e-mail. Fax
ketter or phome inessage must state, in addition: (171 the name and telephone pumber of the persion
whis regussted s oo convey thie message. (2) the name of the party represented by that person, amd
13 L whether thot panty wints ADR or does not want ADR.




1ty have another paty i the case convey n message thot you wam ADER, then vou should
comfirm, onor belone the due date stated herein, that this O10ce has recdived the message,

I o pesponse s received in this Ofice by the deadline from vou or another party on s our
behall. it will be assuned that vou da pot wish o participate in AR ond the case will be nssigned
ummediately 1o atadge for Bitigution, No extension of the deadline for deciding whether vouwish
to participate in ADR will hegranted, owever, the ADR deseribed above moy be nvailable e

in the lingation process upon jont motion of all parties o instiase ADR, gramed anihe sole diseretion
of the presiding litiation Judge.

Very truly vours,

Susian L. Hiro
Clhiet Adiministrative Law Jadpe

S8 Anry Swiinsom, Esguire
Tind Artemis, Regional Hearing Clerk
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Prsie M. Swanson:

Phis CMfice, the Office of Adminstrstive Law Juidges. offers un Alternative Dhsprne
Resolution (ADR} process to tacilitate the seitlemen of adjudicative cases. Pleise inform iy legil
staf fssistant, Marin Whiting-Peale by November 13,2007, as divected below, whether vounceep!l
wr decline this uller W parficipate in ADR in an éffon o settle the above eited cuse. The ADR
process Will be conducted parsuant 1o the Adnanisirative Dispute Resolution Act of 1996, 517 8.C
35 AT e veg . by a Judge of this Office serving as @ nentral. The process witl be entirely § olumbirs
and completely confidential: both of these points, lopether with peneral procedunes, ure reviewed
helow

Voluntgs  ADR will be used in a case anly if both EPA and Respondent accept ADIR: the
chdee to gae or ot 1o e ADR does not prejudlee eithier pirty. WALRR s utilized, enher party may
terininate the ADR process ot umy time.

Il Progedures A Judge in this Office will serve s & Acuttal. The ADR Judpe will
ondinanly begm by armnging 3 telephome conference with the partics 1o estblish procediines.

Tvpes of mediatipn availuble  Our office offers the fullowing types of ADR: mediarion,
facilizatitm, and neutral evalustion. The pirtles are enteduraged to dbscuss with the newtral Judge the
tepe ol AR they prefer, jnd come 1o an agreement with the neutral Judgpe as to which e ol ADR
will be emplovied in the case. 1, during the course of ADR, the parties mutually decide that they
would prefer anather wpe of ADR. they may jointly request that the neutral Judge odjust the Pricess
accordingly

Faeilitetivo ts @ method in which the neutral Tudge acts as a fagiliator, PICIOTIL
comrmunieation amd understunding of the issues, in o less active role than as a
mediator. The tocus ol the facibiuror Judge is w provide structire and naoderste the
discission among the parries to issist them in coming ton settlement, Facilitation
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mary’ be particulacly wseful in cases where there s more then one respondeni.
where the parties are represented by counsel whe are very experienced in
settling envirommental enforcement cases and who agree that settlement s
very likely, where 2 Supplemental Environmental Projeet s lkely 1o be
proposed. or other cases where lexibility in the ADR process is needed.

Vewrtral Evedaiion 15 womethod in which the meutral Judie. 1w sssist the partics in
reaching a settlement, hears each pary™s position and wrguments, either in writing.
ortitly o both, moy request 1l parties to subimit documents or other informarion, then
ives i orsl opinivm on the strone amd weak points of eoch pary’s case, and muy,
1 requeste] Ty the parties; provide an opindon of the likely oumcome of the case iF it
went i hearing  Neutral Evaluation nuay be particularly usetil in cases in which the
respondent has one of more affinmiainve defenses. or where o cruelal lsue in the case
Vi auestion ol law,

Wediatfon s a methoed in which the neutral Judge, as mediator, hears cach party's
position and arguments, either in writing, onslly or both. moy ask the purtics
questions, muy request the parties to submit docunients or other infarmation, helps
identify the Metual aid legal issues, enables vach pany o understand the other party's
posituon and arguments. keepr the foeas on the facts and issues that muy lead woward
settlement, wnd helps the parties explore thetr options. including practical voncerns.
b isndst the purties in reaching o séttlement, The mediator may give an opinion on
tie strengths and/or weaknessis of a'case, if requested by the parties. Mediption s
particularly usetul for cases in which the respondent is not representied by counsel
| pare xeh, where the parties dispute the Tacts of the case, or where the parties dio nos
agree (0 neuwirdl evalumion or fhelliation.

Authorization o Commit - For the ADR process o be effective, the perstms communicating
with the neutral must either have suthority to commit his or her side 1o 1 settlement, or have repidy
adeesy 1o somehody with such authoring,

Confidential The ADR process will be conducted in a confidential munner, in sccoid with
section 374 of the Admimsirative Dispute Resolution Act of 1996, The Judpe who serves as the
neutral will not dischose ro anvone the contents of any of the panies” ADRE communications.

Method of gpmmunication ALl ADR discussions and conferences are beld by telephone,
excip mexceptional cases in which the partles can demonstrate, amd the neutral Judpe sereos, tha
an in-person ot Video seltlement eonferenee, or a view by the parties and neutral Judoe of the of the
Facility or site ot Ssue. 15 necedsary.
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Non=banding The neutral Judge hay no authority to impase & decision or setbement of the
cosc on the parties,  [he purpose of ADR 5w lnerlinte @ setfement between thie parties.

Topartin] The neutral Judpes. as all Judges in this OfTce, render their decisions snd opinions
idependent of any supervision or direetion by any prosecoting or investigating emplovee or agent
ol the Environmental Protection Agency, and independent ol the influence af uny interested person
outside the Agency, fiursuint (o Sections $54(d) and 557 of the Administrative Procedure Act
(APAY The Judges arescertilied s administrative low judpes by the Office o1 Persunnel
Munogement and are appomted i accordance with 3 180 § 3105, The Judpes are not subject o
evaluation by the Environmental Protection Agency. or by any component or employes of E1'A
Flese mensures etsure e Giir wad ipartial resolution of procesdings,

Durationg  Unless termbnated carlier by either panty, the ADR process will continue [ug 60
chays From the date of the cose assignment to the ADR Rudge; after that time, iU no settlement has
been resehed, the case will be assigned 10 another Judge (o commence the liigation process.

Follow Up  Ar the wermation of the ADR process, | will send the pauties a questonnaire
tovedicit their views and experience with the process. The contents of individual questivnnares will
b leept contidential and will be made avalable w e neuteals and others anly in a ecomposite ot

Again, please inform Maria Whiting-Beale by November 13, 2007, whiéther vou secepl or
dechine parterpacion m the ADK processthat | hove deserbed, 1t s prefereed that you inform Ns.
Whiting-Heale by e-moil av <whiting-beale muri geprgoyve or by facsimile ar (202) 363-0044,
However, soumay imform ber by calling this (ffice, 202 5646271, and leaving o message {or her,
or by letter received Tn this O1TTee <m or before the due date. The mailing sdilress it sent by muil
iss LS EPA, Office of Administeive Low Judgeés, Mail Cade 19000, 1200 Pennss Ivania Avenue,
MW Washingon, DO 20460-2001 . For hund-delivery by Federal Express or another deliversy
service which xeruvs packages as a routine security procedure, the address is: U8, EPA Office ol
Admunmstrutive Lavw Judges, 1099 1300 Street, N W, Suile 350, Washington. DC 20005, PMeise slvo
sendd u copy al vour response o the Regional Hearing Clerk.

Your eamatl, fis, letter or phome messige must stite: 1) vour name and phone number, (2}
the pameds) ol the respondent(s) aamed bn the complaint, (3 the docket number, (4) the name of
the party veis represend, (5 ) whether yol want APR ordoonot want ADR. You may also Indonm Ms,
Whiting-Theale ai 1o whether another party 1 the case secepts or declines ADR. il that party has
requested that yvou convey they mformatian an that parky™s bedndf. Tn that event, vour é-mail.
letter ap phone message must state, m additions (1) the name and elephone number of the persam
wh requested you o cotvey the message, (2) the name of the party represented by 1lat person, and
(3 whether that purty wonts ADR or disés not want ADR,



If yos hove amother party 1o the ense convey o message that vou want ADR, thed vou shiould
comimm, om ur belore the due date stated here, that this Office has recerved the message.

I mo responsd s recerved in this OFfce by the deadiie from you or anotlr pemy on sour
Behulf, it will Be assimed that vou do gt wish to participate in ADR und the case wall be assizned
imediately 1o a Jodge tor tgation. Noextension of the deadline for decidingwhether vou wish
to participate in ADR will be granted.  However, the ADR described above muy be avallable liter
i the ditigation process upon jont motion of all parties o mitisie ADR, granted ot the sole discretion
o1 the presiding ngaion Judge,

Very truly vours,

Susan | Biro
Chied Admintsmative Low Julpe

cL: Arlene Vaolhiguette, Land & Regulatory Munager
T Artemiz, Regiomal Henring Clerk



