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IN THE [MATTEBR OF
ELDON ¢.| STUTSMAN, INC., DOCKET NO. FIFRA-07-2006-0210

RESPONDENT

PREHEARING ORDER

In |an Order |datec July 6, 2C0C6 the parties were directed to
hold aisettlement conference on this matter and te file a report
concerning | the | conference and the status of settlement.
Additiqnally, Resgpondent, who had not requested a hearing in its
letter |Answer, was directed to file a statement clarifying ils
positiqgrl as to whether a hearing before an Administrative Law Judge -
is requested. The| parties now report that a scttlement has nct been
reached,| and Respondent has requested a hearing.

D

Ag | such, the parties shall strictly ccmply with the
requirdmentsg of fhis crcer and prepare for a hearing. The parties
are adyised |that|extensions of time will not be ¢granted absent a
showing | of |good| cause. See Section 22.7(b) of the Rules of
Practiag, 40 C.F.R. 8§ 22.7(b). The pursuit of settlement
negotiétions Qr an everment that a scttlement in principle has been
reached (will not [constitute good cause for failure to comply with
the prelearing requirements or t¢ meet the schedule set forth in
this Pggqhearing Qrder. Of course, the parties are encouraged to
initiafle or pentipue to engage in settlement discussions during and
after grnepagation of their prehearing excharge.

THe folllowing regquirements ol Lhis Order concerning prehearing
exchange information arve auvthcrized by Section 22.1%(a) of the
Rules dfl Pr3ctice, 40 C.F.R. § 22.19(a). As such, it is directed
that thgq following prehearing exchange takes place:
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Edch pdrty shall submit:

See Segfjiord
§§ 22.19(a)

Practiqeg,

2

(d) tHe names of any expert or other witnesses it

irltends to call at the hearing, together with a
brief narrative summary of each witness' expected
tgstimony, or a statement that no witnesses will be
cglled; and

() capies of all documents and exhibits which each

party intends to introduce into evidence at the
hgaring. The exhibits should include a curriculum
vitae or resume for each proposed expert witness.
I1f photographs are submitted, the photographs must
bg actual unretouched photographs. The documents
ard exhibits shall be identified as "Complainant's"
or “Respondent's" exhibit, as appropriate, and
admbered with Arabic numerals {(e.g., "Complainant's
Eshibit 1"); and

(g¢) alstatement exoressing its view as to the pldce for

thHe hearing and the estimated amount of time needed
td present its direct case. In the Complaint,
Cgmplainant alleges that Respondent is a
cgrporation qualified to do business in the state
off Iowa and is located in Hillis, Iowa. Complaint
af 1 4. In accordance with the Supplemental Rules
Ggverning the Administrative Assessment of Civil
Panalties Under the Federal Insecticide, Fungicide,
arnd Rodenticide Act, 40 C.F.R. § 22.35(b), the
haaring shall be held in the county, parish, or
incorporated city of the rzssidence of the
Rgspondent, unless otherwise agreed in writing by
all parties. Thus, Respcndent shculc state whether
i wishes the hezring to be held in Hills, Iowa,
and/or otherwise the parties should designate the
city as the place of hearing of this matter.

22.19(3),{b),(d) of the Rules of Practice, 40 C.F.R.
(b}, (d); sce also Section 22.,21(d} of the Rules of
C.FJR. & 22.21(d].

molainant shall submit a statcment explaining in detail
w the proposed penalty was determined, including a
scription of now the specific provisions of any Agency
nalty or enforcement policies and/or guidelines were
plied in calculating the penalty.
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3. Respendent shall submit a statement explaining why the
) prnoposgd penalty should be reduced or eliminated. If
Reéspcndent internds to take the pcsition that it is unable
tq pay [the propcsed penalty or Lhat payment will have an
adversd effect on its ability to centinuve to do business,
; Respcndent shall furnish supporting documentation such as
certified copies of financial statements or tax returns.

4§ Camplainant shall submi: a statement regarding whethcr
i the Papgerwcrk Reduction Nct of 1980 ("PRA™), 44 U.S.C. §§
; 3301 ey seq., applies to this proceeding, whether there
i ig a cyrrent Qffice of Management and Budget c¢ontrol
{ nymber |involved herein and whether the provisions of
i Section 3512 of the PRA are applicable in this case.
|

See Section| 22.19{a) (3} of the Rules o= Practice, 40 C.F.R. §
22.19(d)[(3).

Theg prehearing exchange delineated above shall be filed in
seriatim manner, |according to the following schedule;

N§vember 7, (2006 - Cemplainant's InitZal Prehearing

Exchange

Degember 7, |2006 - Responcent's Prehearing Exchange,
including any direct and/cr rebuttal
evidence

Décember 21, 2006 - Complainant's Rebuttal Prehearing
; Exchange (if necessary)
I
{

R%sponceht flas indicated that it wants a hearing pursuant to
Section [554 [of the Administrative Procedure Act (APA}, 5 U.S.C. §
554. If thp parties cannot setlle with a Consent Agreement and
Final dndex,| a hearing will be held Zn accordance with Section 556
of the hPA, 5 U.S}C. § 556. Section 556(d) of the AFPA provides that
a party|is |entifjled to present its case cr defense by oral or
documéﬂtary evidgnce, to submit rebuttal evidence, and to conduct
such creéss-examipation as may be required for a full and true
disclcsyre df thg facts. Thus, Respondent has ths right to defend
itself [dgainst Cpmplairant's charges by way of direct evidence,
repbuttall evidencg, or through cross-examination of Complainant's
witneséet. Respdndent is entitled to elect any or all three means
to purﬁu itjs defpnse. If Respondent elecls only to conduct cross-
examinqticn of | Ccmplainant’s witnesses angéd to forgo the
presentdtion of direct and/or rebuttal evidence, Respondent shall

L
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serve a| ptatement| to that effect on or before the date for filing
its prehearing exchange. Fach party is hereby reminded that
failure| ko qomply with the prehearing exchange reguirements set
forth hefein including the Respondent's statement of election only
Lo condugt crnoass-@gxamination of Complainant's witnesses, can resuit
in the jentry] ¢f g default jucdgment against the defaulting party.
See Secklion P2.17 of the Rules of Practice, 40 C.F.R. § 22.17.

Tne| orilginall and cne copv of all pleadings, statements and
documenks (with anpy attachments) required or permitted to ke filed
in thig |Ordar (including a ratified Consent Agreement and Final
Order) shall| be fliled with Lhe Regioral Hearing Clerk, and copies
(with anly atitzchments) shall be sent to the undersigned and all
otnher pprties, The parties are advised that E-mail correspondence
with the| AdMinistrative Law Judge is not authorized. See Section
22.9(a)| |of fthe Rules of Practice, 40 C.F.R. § 22.5(a). The
prehearing ekchange informaticn required by this Order to be sent
to the |Eresiding |Judge, as well as any other further pleadings,
shall bp| addlressed as follows:

Judge Barbara N. Gunning

Office of Administrative Law Judges
U.S., Fnvironmental Protection Agency
Mail Ccde 1900L

1200 Pennsylvania Ave., NW
Washingten, DC 20460-2001
Telephcne; 202-564-6281

Barbara A. éunnin. ;
Administrative Lew Judge

Dated: Bepptember 1, 200¢
Wrshington, DC
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In the Mptter of Eldon|C. Stutsman, Inc., Respondent.
Doacket NoL FTFRA-07-2006-0210

CERTIFICATE OF SERVICE

&

[ ¢ertity tTai the lpregoing Prehearing Order, dated September 21, 2006, was sent this day
in the following manner|to the addressees listed below.

ey -

Mary Adpcles |
Legal Staff Assistant

Original 4and Ong Copy hﬁy Facsimile and Pouch Mail to:

nson
caring Clerk
Regioh VII
5™ Street

y, K§ 66101

csimife and Bouch Mail to:

homas, [sq.
i Counscl
vir
Strect

66101
]

le and Regular Mail to:

azer
n, Inc.

7 er 21, 2006
Washing .




SEP-21-2006 ©¥9:13 FROM: TD:9135517925 P.1-6
{1 | |

Date: ?/ 27/ 06
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ro: Aoy 4
or_LEA. (e o |
To. @%J . ) &Z A YA C AR 'y
ot UL, | oo TE
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Judge Barbara (iunninM Judge Carl Chameskil[]

=" %'M/ Fax. 9/ 3. (J7. 77X

To: . Fax;

Or:

In Re: (Helenl . (). T o, P

Docket No. [ ~0F -~ K = 52O

O Urgent ] For Review (] For Your Informatioun /Filcs

No. of Pages (incl. cover): FTo

Hard Co[#f' To Be Mailed: HYCS. by /M-/ ﬂ?a M [0 No

REMARKSICOMMENTS:

Type ol Dooumen}:

Questions Or Prpbllems MT He Direcled by catling Mary Angeles at (202) 564-6281 of the {Tont desk a1 (202) 561.6255.




