UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 7
11201 RENNER BOULEVARD
LENEXA, KANSAS 66219

IN THE MATITR OF:

it

Docket No CWA-07-2014-0105
NENNETH O WILLIAMY
andd

ROGER WILLIAMS,
Respondents

FINDINGS OF VIOLATION,
ORDER FOR COMPEIANCE
ON CONSENT

Proceedings under Scction 30%ay }y of the
Clean Water Ack, 331780 § 1319\
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Preliminary Statemen!

1. 1he following Findings of Vialation are made ancd Qsder tfor Compliance ("Orler™)
i issped pursiant 1o the authority of Section 309(ak 3 of the Clean Water Act ("CWA’
LSO § 1313 a 2. The authoriiy o ke action under Section 30Na)3) of the CWA,
UUS.OC0§ 13 190a)0%), 18 vestied in the Admanistrator of the 118 Bavironmenial Protection Agency
{EPATL The Admimistrator has delegaed thig authority to the Regional Administiater, LPA,
Region 7. who in turn has delegated it 1o the Digector of dw Water, Wetlands and Pesncides
ivision of 'PA, Region 7

). 33
13

2 L he Respondens in this case are Kenneth . Williams and Roger Whthams
("Respondems™).

3. EPALwgether with Respondents, enter inta this Sceetion 308(a)( 3) Order tor
Complianee on Consent in order 1o carry out the goals of the CWALU 33 ULS.C. § 1251 erseq.. 10
“restore and maintain the chermical, physical, and hiologacal integrity of the Nation™s waters.”

4 s the parties” intent through this agreement w address discharges of polhuants by
Respondents mto the waters of the United States without a permit issued pursuant to Section <M
of the CWA, 33 U.S.CL 8 1344, in violation af Sectiogn 31 of the CWAL I3 LS.CL S 151E
Specilically. Seetion 300 ol the CWA_SYUS O § 1311, provides that except as in compliance
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with certain specified provisions of the CWA, the unauthorizad discharge of any pollutant hino
the waters of the United States by uny person is unlawtul,

3. By entering inta this Order, Respondents (1) cansent to and agrees not 1o contest
FPA's authority or jurisdiction 1o issue or enforee this Order. (2) agree 1o undenshe all aciions
reguired by ihe terms and conditions of this Order, and (3) consent 1o be bound by the
reguirements set forth hercin Respondents also waive any and all claims for reliel and othenwise
available rights or remedies w judicial or administrative review which Respondents may have
with respect toany issue of et or law set forth in this Order, including, but not limited to. amy
right of judicial review of this Order under the Administrative Procedure Ac, 3 US.CL §§ 701-
116,

Statutory and Regulatory |ramiework
O, Section J0Harof the CWA 33 ULS.C & 131 1(a), prohibits the discharge of
pollutants except i compliance wath, prer afio, Section 404 of the CWA_ 33 LIS O
& ]34
N -

7. The CWA prahibits the discharge of “pollutanis™ from a “point sauree™ into a
“mavigable water”™ of the United States. as these terms are defined by Section 502 of the ("W A
VLSS 1362

K. Nection 6 of the OWAL 33 UES.CL§ 1344, specilieally reguires a person to obtain
a pennit from the Seoretary of the Army acting through the Chiet ol Fogineers. commonly
referred 10 as the United States Army Corps of Engineers thereinafter “Corps™h for any
discharge o “dredged or i material™ into the “navigable waters” of the United States.

G, Section SU2(7y of the CWA, 33 U.S.CL 3 1362170, delines “navigable waters.” in
part, as the “waters of the United States.” which are defined 9t 3O C PR 2322 0and 33 C 1 R
Part 328, and which nclude tributaries 1o waters of the United States

10 40 CRL § 232.2 defines “discharge of (1 material™ to include the “placement of
fill that is necessary for the construction of any structure in a water ol the United States,”
including “dams and dikes ™

P40 C R Y 2522 defines “fill material™ as any pollutant that “replaces portions ot
the "waiers of the United Stites” with dry fand or which changes the botom clevation of a water
hawdy o any prrpase.” '

12, Section 309(a) of the CWA_ 33 ULS.C§ 1319(a) authorizes the issuance of an
vrder against any person who violates Svetion 301 of the CWA 33 LIS.CL§ 1311 requining such
purson 10 comply.

Factual Backeround

-~
]

13, Respondents wre “persons” within the meamng ol Section 302(5) of the CW AL 33
US.C.§ 1362(5).
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T4, Atallb times relevant to this action, Respondents owned, operated. or otherwise
contralled property. recorded in Wayne county under the name *Williams Family Limited
Partnership,” located in Seetions 28 and 29, Township 30 North, Range 7 Last. in Wayne
County, Missoun {hereinafter “the Site™).

P35, The property on which the Siie is located hes moa rural, heavily forested arey of
northern Wayne County and is comprised of 1,921 acres of non-industrial. private forestland,

1o, 1 2007, Respondents divected their consultant, Clearwater Forest Consultanis, 11 ¢
i Clearwater™), W investigate and rescarch potential sites to build a lake on tie Site Clearwater
vontacted the NRCOK for assistance with this project. Duc 10 the scope ol the project. the NRCS
directed Clearwater 1o the Corps for Turther assistance.

17, On February 19, 2008, Respondent Kenneth O, Walliams. on behalf of the Williams
Family | iimted Purtnership. submitted a permit application ta the St Louis Distict of the Corps
to construct an nnpowcdment of unnamed tnbutaries o Turkey Creek Tor the purpase of creuting
a lake "lake project™). The Corps provided Respondent with information concerning mitigation
tor the Take project. The application was withdrawn and the project file was closed by the Corps
on November 24, 2008 after learning the lake project was no Jonger bemng pursued.

18 In December 201 |, Clearwater. on belalf ol Respondents, comacted the Corps
with inquiries about the Tuke project. At that time, the Corps reopened the cuse file and
additional indormauon concerning mitigation (or the lake project was submitted 10 the consultinn
The Corps also directed Clearwinter 1o the NRCS for assistance in the planaing of the lake project
wlose assistanc: wus sought by Clearwater. ‘Then, in Apnl 2002 the Corps again closed the file
having received no further contact from Clearwater.

19 10 2013, 1he NRCS presented Clearwater with new potential lake sites as well us a
new impoundment structure design all of which had the efiect of reducing the scope of the
project relative to the project previously proposed to the Corps, This acw project both relocaed
the site of the lake and reduced the footprint of the same. Based upon representations lrom the
NRON, Cleanaaters™s understanding was that the scope of the new project did net require permits
nbany tspe. With this understanding, the new luke project commenced during 1he spring of
245,

20, On February 24, 2014, the Corps reccived a complaint from a property owner
downstream lrom the Site that an unnamed wibutary o Turkey Creek was impounded.

210 OnApnl b, 2004, the Corps contacted Respondents. Respondents achnow fedged
that the new lake project was comipleted in the spring and summer of 2013,

220 On Apral 9, 2014, the Corps inspected the Siie and confirmed that Respandents
andfur persons acting on ther behal (L authonzed and’or mitiated te discharge of il material
nto three anpamed tribntaries o Turkey Creek using carth moving equipment through grading
and filhng operations associated with the construction ol a fake. impacting approximately 1200
linear feet of stream channel as estunated by the Comp
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23 On May 192014, the Corps issved a Cease and Desist order 1o Respondents
pursuant 10 Notice of Violation No. MVS-2008-115, which is aitached as Exhibit | for referenee
herein, and simultancousiy referred the mader 1o the FPA for enforeemen

24, The Ol materiad and sediment discharged by Respondents™ activities mto tributarics
ol Turkey Creek are “pollutants™ wiathin the meaning of Section 30200 of the CWA_ 33 ULS.C)
$ 1362(61.

25, The earth moving equipment referenced above constitutes a “point source™ within
the meaning of Section S02{14) ol the CWA, 33 1L8.C. § 1362¢14).

26, fhe discharge of the dredged andfor 1l matenal mto tibutarics  Turkey Creek
constitutes e “discharge of a pollutant™ within the meaning of Section S01(12) af the CWA 33
LLS.CLE 1362012,

27, The tribuaries to Turkey Creek are “waters of the United States”™ within the
mesming of Seetion S02(71of the CWA_ 33 ULS.C. 813627140 C PR §2322and 33 C TR
Pan 328.

8. Respondents did not obtain o permit issued pursuant o Section 404 o the WAL 33
CES.CL§ 1344, prior to the performance of the wark described herein. nor did Respondents
perform the work deseribed herein under any pnor permit issued pursuant 1o Section 404 of the
CWA.3IUSC, § 1344,

A. FINDINGS OF VIOLATION
29, The facts saeed in Pargraphs 13 through 28 above are herein incorposated.

30 Respondents” discharge of pollutants from a point source imo waters of the 1 nited
States occurred withant o permit issued pursuant to Section 404 of the CWAL 33 U S 8 1344,
and, therelore, these discharges violated Scection 301 of the CWA, 33 ULS.CL 8§ 13T

B. ORDER FOR COMPLIANCE ON CONSENT

$3ased on the FINDINGS OF FACT and FINDINGS OF VIOL A THON set tordi above.
and pursuant 10 Section 309 al 3 of the CWAL 33 LLS.CL§ 13190au 3, EPA herehy ORDIFRS,
and Respondents hereby AGRIEEE to tuke, the actions described below:

3. Respondents shall comply with the CWA by inmediately ceasing the discharge of
61 material lrom the lake project into the unnamed wnibutaries 1o Turkey Creek and taking steps
w prevent such lojure discharges of 1l material frem the lake projeat.

32, Respondents agree 1o fully implement the terms ol the termis of the EI’A-approsed
Mingation Plan, attached as kxhibit 2 and mearporated into the terms of this Order. The
Mingation Plan shall be implemented within six months of approval of the Pl and i
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sccardunce with the specifications set forth in the Plan or as otherwise agreed o by the parties in
writing amd signed by both parties.

33, Once the Mitigation Plan has been fully implemented, Respondents agree 1o submit
a completion report, which shall include copies of relevant documents, including a copy of the
executed legal instrament 1o proteet the mitigated siie. and a signed staterment indicating that the
Mitigation Plan has been fully implemented, The completion report must be submited within 30
days after work has been completed. The completion repont shall include the following, writien
statement, followed by signature of a duly authonzed represeniative of Respondents:

{ certife under penalty of law that the information subminted s, to the best of o
krenviedue and belwf, true, accurate, and complete, | am aware that there are
signijicant penalties for submitiing jfoise informution, including the possiudite of
Sine und imprisonment for knowing vielations,

34, Al documenis o be submitied 16 FPA under this Order shall he submitted by wiail

{0

lantz Tipton, or designate

Water, Wetlands and Pesticides Division

LS. Environmental Protection Agency, Region 7
11200 Renner Boulevard

Lenexa. Kansas 66219

General Provisions

15, Respondents™ tailure to comply with the terms of this Section 309a} 3 ) Complinnce
Ovder may result i your labihy for statutory civil penalties under Section 30N ) of the Act. 33
VER.CO§ 1319¢d), us nadified by 40 C F.R Part 19, Should FPA comence an action sceking
penalties for violations ol this Compliance Order, a United States District Court may impose
civil penalties if the court determines that Respondents have violated ilye Act and failed 1o
comply with the terms of the Order,

6. This Order shall not constitute a permit under the CWA - Compliance with the
terms of this Order shall not relicve Respondents of their responsihihities 1o obtain any reguired
local, state, and/or Tedersd permits,

37, This Order does not constitute o waiver or a modification of any requirements of the
CWAL S5 S0, § 1251 e seq., all of which remain in full force and effecr EPA wetams the
right 1o seeh any and all remedies available under Sections 309, (c). (d) or {g) of the CWA_ 33
LIS § B3Iy, (e, (Y ar (g Tor any violation cited in this Order. EPA reserves the right o
enforee the terms of this Order by initiating o judicial or administrnive action pursuant 1o
Section 309 of the CWA, 33 US.CL § 1319, '

4. Nothing m this Ovder shall hmit EPAs right (o obtuin access o, andsor to inspeci



Docher Nov U WA-Q7-2014-01609
Pase 6 ol 19

property owned or operated by Respondemts and/or 1o request :sddilimml informmiun frenn
Respondents., pursian to the autharity of Scetian 308 of the CWA 33 1.S.C.§ 1318 and/or ans

other authority.

Severability

A1 Wuny provision or authonty of this Order, or the application of this Ordler 1o
Respondents, is held by federal judicial authority 10 be invalid, the application 10 Respondents of
the remainder of this Order shall reaain in full foree and effect and shiall not be affected by such
a holding.

*arues Bound

42 This Order shall apply 1o and be binding upan the Respondents, their agenis
successors, and assigns. Respondents shall ensure that any dircetors, officers. employees,
contractors, consultants, fisms or other persons or entities acting under or for it with respeet w
matters included herein comply with the terms of this Order.

Iflective Dute
43, The terms of this Order shall be eftective and enlorceable on the Lifective Dute
which is the date this Order 15 signed by EPAL Al time pertads herein shall be calculated
therefrom unless otherwise provided in this Order, '
Fermination
44 I'his Order shall remain in ellect until a welten notice of wrmmation 15 1ssued by an
authorized representative of LPAL Termination shall not be unreasonably withheld. The Panics
agree full complianee with the terms of this Order and the Consent Agreement/Binal Order
Docket No. CWAD7-2014-01035 shall constitute reasonable groumnds [or ernunation.
Sienalones
45 The undersigned for each party has the auihority w bind each respective Party 1o the

terms and conditions of this Order. The Order may be signed i part and counterpart by cach

Party.

tor the Complainant, United States Fnvironmental Protection Agency. Region 7:
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Ihirectos
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CHREIS MUBFEHLRERGTHT
Sssistant Regonal Counsel

fice of Regmmal Counse
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For Respondents:
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CERTIFICATE OF SERVICE

I gentily that on the date noted below I manled the foregoing 'indings of Violauen and
Cirder for Compliance by certified mail, retum receipt requesied, 1o:

Mr Roger Williams
24291 North Forest Drive
Forest Lake, Hlinas 60047

unid

Mo Kenneth O Williams
§09 South Hametown Road
Copley, Ohio 4432

0.7.1¢ G"’Mfﬂdé’a/b

Date



