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NANCY J. MARVEL
Regional Counsel
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UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

REGION IX

,

A. A!ITH0RITY AND PARTIES

L COo"lSENI AGBf§MENI

The United State:!! Envlronrmmal Protection Agency ("EPA·'), Regioo IX, and Begay's

Pe$t CoI'IlJOl Service ("BPC· or the ·'Respondent")a~ to $dUe this malICr and c:onscn.t to the

entry of this Consent Agreement and Final Order ('"CAFe").

1. This is a civil adminiStrative action brought pursUltrtt to Section l4{a) of the Federal

Insecticide, Fungicidl:, and ROOenticide Act (""PlFRA"), 7 U.S.C. § 1361(a), for the as~ssmentof

a civil Rdmioistrative penalty against Respondent fur the uSC' of~8isten:d pe$ticides in manners

incousistent with their labeling in violation of Section 12(aX2)(G) of FIFRA, 7 U.S.c. §

Respondeol.

CONSENT AGREEMENT
AND FINAL ORDER

pursuant to 40 C.F.R. U 22.13{b),
22.18{b)(2), and 22.18(b)(3)

Docket No. flFRA.9.2007. 00 ;t. \In the mat~r of:

Begay's Pest Cootrol Service,

)
)

1--------

"
"
"

"
"
"..
"
"

"
"

"

136j(a)(2)(O),

2. Complainant is the Director of the Communities and Ecosystems DivisiOll in EPA,

Region IX. The Adminismttor of EPA delegated to the Regiooal Administrator of ~gion IX the

authority to bring this action under FIFRA by EPA D<:legation Order Nurnbc:r ~H4, dated May

J I, 1994. The Regional Administrator of Regioo IX funber" delc&ared the authority to bring this
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1 action under FlFRA to the Dire<:tor of lhe Communitie, and EcosYS!<'ma Divi!ion by EPA

2 Rt:gionaJ Order Num~r 1255.08 CHGI, dated June 9, 2005.

:> 3. Rcspondco! is BPe. a corporillion that operate, a peSI conlrOl and e)\!erminatiOD

<I services bwille$S headquartered at t II Rosita Avenue in GamefCo. New Mcllico.

5 B. SIATIITQRY AND REGULATORy BASIS

6 4. Sectioo 12(a)(2)(G) ofFlFRA. 7 U,S.c. § 136j(aX2)(O), mak~ it Unlawful for any

7 penon to use any regis!<'red pesticide in a mannet" inconsistc.nt with its labeling,

8 C. AI I FGED YJOI.ADONS

9 5. Respondent is a corporation and therefore fits within We definition of "pe~n" as that

10 term is defined by Section 2{s) of FIFRA, 7 U.S.C. § 136($),

.1.1 6. Demon WP (EPA Registration No. 100-990) and Tempo WP Ultra {EPA RegiSlnltion

12 No. 432.1304} are substances intended for preventing. dcslrOying, repc:lung, Of mitigating any

13 pest and are therefore "pesticides" as thatlerm is defined in Section 2(u) ofFIFRA, 7 U.S.C. I

1.11 136(u).

15 7. Tbe labeling for the pe,ticidc Demon WJ> indude3language requiring !he applicator to

16 "wear protecUvc eyewear (a;oggles, face shield. or safety glllSSCS)" and a "tong-sleeve shirt and

17 loog pants (or coveralls over sbort-slccved ~hirt and $hol1 pants). sodll. chemical-resistant shoes

18 and cbc:micaJ-resistant gloves."

19 g. Tt>e labeling for the pesticide Tempo WP Ultra inctudeS language requiring the:

20 applicator to "wear safety gluse5. goggles or face lJtidd and a dust/mist respirator when trealing

21 overhead llTCa$."

22 9. On July 13, 2006, tlle Navajo Nation Envil'Qrlmental ProteCtion Agel}<:y (the

23 ''NNEPA") CQnducled an inspection of Re5pondenl'5 cotnmCn:ial application of tbe pesticide

24 Demon WP atlhc NavajO Department of Justice Building in Window Rock, Ariwna.

25 10. During this i.nspection. the NNEPA inspector ob5C;rve<! that Benjiman L Mitchell, a

26 certified commercial applicator employed by Respondent. was not wcariag p["O(ectivc eyewear

27 (including goggtu. face shield. OJ .•afcty gl",,~), nor was he wearing a long_sleeve shirt (or

28 eovcrall$ ovcr his short-sleeved shirt), chemical-resistant shoes. or chemical-resi$lant gloves.

Con-., AgreetTICnl and Final Orde'
In "lksay'. Pw Ccmtrol Se",i«
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1 II. Bv failing to follow labeling instroctions requiring the usc of protective eyewear and

2 clothing during applicalion of the registe~pesticide {kronn WP on July 13, 2(l()6, Respondent

3 violated Section l2(a)(2}(G) ofFlFRA, 7 U.S.G§ J36j(a)(2)(G).

4 12. On November 3, 2006. the NNEPA conducted llIl inspection of Respondent's

5 commercial application of the pesticide Tempo WP Ultra at the G:wado Unified School Distri~t

6 Office in Ganado, Ariwna,

7 13. During this inspection, the NNEPA inspoc:tor observed that Edward Begay, a

8 c~rtified commercial applicator employed by RespoodMt, was not wcaring safety glasses.

!l gogglcs Or a fa~e shield, nor was he wearing a dustlmi6t respirator when waling overhead areas.

10 14. By failing to follow labeling instructions requiring the uSC ofprOiectivc eycwear and

11 a respiralor during appli~ation of the registeRd peslicide Tempo WP Ullra on November 3, 2006,

12 Respondenl violated Se.;lion 12(a)(2)(0) of FIFRA, 7 U.S.c.§ 136j(a)(2)(0).

13 15. Se.;tioo l4(a)(2) of FIFRA, 7 U,S,C. § 136/(a)(2). and the Civil Monetlily Penalty

1<1 Inflation Adjustmenl Rule, 40 C.F.R, Plttt 19. provide thaI any applicator nol in~luded under

15 paragraph (1) of lhi.'< su\l..\e<::tion [14(a)] who holds or applies registered pesticideS, or uses

16 d.ilutions of registered pesticides, ollly to prQvlde a service of controlling pests without delivering

17 any unapplied pesticide to any persoo so .served, and who violates any provision ofFIFRA may

18 be assessed a civil penalty by lhe EPA Admiuisttalor in an amount not to ex~eedS650 for each

19 offense occurring 00 or after March l~, 2004. Under the Enforcement Respons-: Policy for

20 FIFRA, dated July 2, 1990. and the Civil Monetary Penalty Inflalion Adjustment Rule, the

21 violations cited above would merit a pre-adjustment civil penalty of$1 ,300, given lhe alleged

22 violatlons' gravity level, site ofbusines5, and applicable grnvily adjustments.

23 D. RESPONPEt'l'T'S ADMISSIONS

24 16, In accordance with 40 C.F.R. § 22.l8(b)(2) and for the purpose of this proceeding,

25 Respondent (i) actmits. that EPA has jurisdiction over the subjoct matler of this CAPO and ovcr

26 Respondenl; (ii) neither admits nOr denies the spKjfi~ factual allegations COntained in S~tion

27 I.C of this CAFO; (iii) COl1Scn!.l; 10 any and all conditions specified in this CAFO IIJId 10 the

<16 assessment of the civil administralive penalty under Section LE of this CAFO; (iv) waives any

Coosent Agreemenl and Final Order
In re Beta)", p~., Con'rol Se,..";c~
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1 right to conrc~tlhe allegallons contai~ed in thios CAFO; and (v) waiv~s lite right to appealthc

2 proposed Frnal Ortler contained in this CAFO.

3 E. CIVIL APMINISTRATlYE PENALTY

4 17. 1.0 settlement of the viOlations specifically alleged in Section I.C of lhi~ CAFO,

5 Respondent shall pay a civil adtninistrativ~penalty of ONE THOUSAND, ONE HUNDRED,

6 M'D SEVENTY DOLLARS ($I,170). Respondent sha1J pay lhis civil penalty within thirty (30)

7 daY' of tbe effective date of th.i~ CAPO, shall make tkis payment by ca&biC1'~or certified check

8 payable to the "Treasurer, United Sta~ of America," and shaH send Ihc check by certified mail,

9 return receipt requested, to the following addre~:

"

"
"
"

"

"

U.S. En"ironmenlal Protoction Ag¢ne)', Region IX
P.O. Box 371099M
Pill.'lburg.h, PA 15251

Respondent shall accompany its payment <Villt a transminallener identifying the case name, the

case docl<.et number. and thi~ CAPO. Concurrent Wilb delivery of the pa)1Uent oflhc penallY,

Respondent shall send a copy of the check amllransmiltal letter to the follOWing addresse.\;

Regional Hearing Clerk
Office of Regional Counsel (ORC-I)
U.S. Environmental Prolection Agency, Region IX
15 Hawthorne Street
San Francisco, CA 94105

Julie lordan
Conununities and Ecosystem~ Divisioo (CED·~)

U,S. Environmental Protectioll Ageocy, Region IX
75 Hawthome Strut
San Francisco. CA 94105

Edgar P. Coral
Office of Regional Counsel (ORC·2)
U.S. Environmental Protection Agency, Region JX
75 Ha"''thomc Street
San Francisco. CA 94105

18. Respondenl ~hall not use payment of any penalty lInder thIS CArO as a tax <.b;Iuction

from Respondeot's fOOcrai. state. or localla~es.nor shall Respondem allow lIny other person to use

such payment as a lax deduction.

19. If RCI;poudent fails to pay the~!;Cd ciVIl administrative penalty of OKE

Co.,...nt Agrull..,nt .nd Fina.! Or....r
In r~ B~8IlY'" PtJI CQtllrol Stl"\liu
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THOUSAl'iD, ONE HUNDRED, AND SEVEL'lTY DOUARS ($1,170), as identified in

Paragraph 17, by the dcadline specified in that PllnIgl"lIph. lb<:n ResPQf>dent sb.all also pay a

stipulaw:l penally to EPA. TIwlamount of the Stipulated penalt}' will be ONE HUNDRED At'lD

THJRTY DOl.LAR.S ($ 130). and will be immediately due and payable on the day following the

deadline specified in Paragraph 17. together with the initially assessed civil administrative penalty

of ONE THOUSAND, ONE HUNDRED, AND SEVENTY DOLLARS ($1,170), resulting in a

total penalty due ofTHJ:R.TEEN HUNDRED DOUAR.S ($1,300). Failure to pay the c;vil

administrative penalt}' specified in Paragraph 17 by the deadline specified in that Paragraph roay

also lead lQ any Qr all of the fQlIowing actions:

(I) EPA may refer the debt to a credit reporting agen.;y, a .;olle<;tion

ageney, or 10 Ihe Depanmenl of Justice for filing of a collection aetion in the appropriate United

Stat.;s District Court. 40 C.P,R. §§ 13.13, 13.14 and 13.33. TIwl validity, amount, and

appropriateness of the assessed penalty or o( thi~ CAFO is not ~ubject to review in ao)" ~uch

collectiOn proceeding.

(2) The U.S. Govemmellt may ';QUect tbe debt by administrative off$et

(i.e.• the withholding of moo<:y payable by the United States 10, or held b}·the United StateS for, a

person to satisfy the debt the person ow« the U.S. G<)v.;mmcnt). which includcli, but is nO(

Ihni~ 10, referral to the Internal Revenue Service for offset against income !All refunds. 40

C.F.R. §§ 13(C) and 13(H).

(3) Pul"5\1aot to 40 C.F.R. § 13.17, EPA may either. (i) suspend or revoke

Respondent's licenses OJ other priVileges, or (ii) suspend or disqualify Respondent from doing

business with EPA or ellgaging in programs EPA spon50T'S or funds.

(4) Pu~uant to 31 U.S.c. § 3701 c:t sc:q. and 40 C.F.R. P;ut 13. tile U.S.

Govcmmt::nt may assess interest, administrative handling charges. and nonpaymenl penalties

against the ouLStanding amount that Respondent owes to EPA (or Respondent's failu~ to pay the

eivil adminiSlrative penalty spedfied in Paragraph 17 by tile deadline specif.ll:d in that Pantgra.ph.

(a) l!lter«t. Pursuant to 31 U.S.c. § 3717 and 40 C.F.R.

~ 13, 11(.)(1), any unpaid ponion of the aS$esscd penalty shall bear interest at the rate established

Coosent Agreement ""d FintJ Order
{" re Begay', r,,, Control :krvice
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acx:orWlla lO 26 V.S.C- l6621(1)(2) from the dfec:li~ da1e ofmis CAFO, pn:lvided, b(r.I.~vcr.

Uw no illlt=t ahIll be pI~IeOll Iny pootioII of tile as$l:$$td penalty lIw is paid 1!I'itb.m Ilurty

(30) days of !he effeeth-e dale of !his CAFO.

(b) Adl:nirtistratJ~-eHlllldlina~ Pur$uaollo)1 V.s.C-

$ecuoo 3717(e)(l) and 40 C.F.R. , Il.! l(b). Rup;mden1 sball pay a monthly handlin, clJa:r&e,

trued on eltho::t aau.aJ. or aver&gC 00lIl iDcum:d (JncludiDa bodl dirttt and iodinx:t cons). for

every month in wbicb any portion of tho::~ penalty 1$ more lhao!biny (30) day! past due.

(c) Nonpayment Penalties. Pumwlll(lli U.S.c. , 3717(c){2)

and 40 C.F.R.' 13.II(e). a monthly penalty charge.. 00110 exceed sill percenl (6") annually,

may be UKssed 0<1 aU debu 6'101'0:: Ih:ln ninery (90) da}'ll dclinquCllt.

F. CERTIFICATION DE COMPlJANCE

20. !n executing this CAFO, Responder'll certifies thaI: (I) It is in compliance with

Soclion 12(a)(2)(G) ofFIfRA. 7 U.S,c. § 136j(a)(2)(G), by no longer usinS registe=i pesticides

in manners inconsisteDt with thcir labelins: and (2) il has complied with all other AFRA

roqWremcm.s.l.1 all facmties under ilS control,

G. RETENTION OF RIGHTS

21. lo.accordance with 40 C.P.R. § 22.18(c), this CAFO only resolves R,esflO<Klenfs

hlllbilitiu forfedeTIII ci~i.l pen.tltiu for the ~'iol.l.lioos.tnd facu specIfically allesed 1ft Scetion LC

ofthtli eAFO. Nothing in this CAFO 15 l(ltended 10 lJI" shall be COMuued 10 resoolve: (i) any civil

liability for ~'1OlaljOlls of lIl1y pn:lvlsJOII of any fc:do:Rl. sme. or local law. 1l1lU~ "pl.llon. I1llc.

Ql"1!lnaDcc. 01" permil DOl spectflQ.lly a1Jcgcd iJt SeetiolIlC ofthu: CAPO: or (ii) llIyaimmai

bability. EPA ~ifically~'\'.S aoy aod all aulborities. flIht.s,.tnd ~lDf:d~available 10 it

(lnclootnj. bot not limited 10. injunctive orodoer equitable "hef or aiminal ~ons)to add=-s

any ~'lOlatJonoftlw CAPO or any violauon not .tpC'ClficaIly aik:p in Secuon I.e oftbi.!l CAFO.

22. Tbis CAfO does IIOIl elterJ1p1. rdic:~ modify. OJ affect in any ......y Rcapondmt'!

dutiel to comply wilb aU applicable (eden!. Sllte.. IlId 1ocaI1a","S. resulatlOllS, NIcs. ordmaaces.

.tnd permits.

Consenl Agrccmcnl lind Final Order
'n" Bttay'. Pe,l C"",rol Sttvict
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FOR RESPONDENT BEGAY'S PEST COl'-'TROL SERVICE:

J. BINDING EfIECT

effN:tive On the Mtt. Ihalthe Final Order contained;n this CAPO. having been approved and

issuo:d by either the RegiOllal J\ldicial Officer or Regionill Administrator. is filed.

t EFFEClJYE DATE

24. In accordance with 40 C.F.R. §§ n.18(b}(3) and 22.31(b), this CAFO shaU be

~c"'"'==
ROBERT BEGAY
Owner
Begay'$ Pest Control SClVicc
II f Rosi13 Avenue
Gamerco, NM 87311

fv~~~S£Y'"=Di'"iOO
U.S. Environmental PTotectiOll Agency, Region IX
75 Htwchome Street
San FTtlncisco, California 94105

FOR COMPLAINM'T EPA:

25. The \lndcrsigo¢d rep=ll1ative of Complainant and lhe undersigned repfe$enlali"e of

Re!ipondent each certifies thal he Or she is fully a\lthori~d to enter illlo the terms and conditioos

H. ATTORNEYS' FEES AND COSTS

23 Sach party shall bear its own attorneys' fees. CUSIS. and disbursements incurred in

tills p=edmg.

&&£'&7
DATE

of this CAPO and 10 bind the party be or she rep~tll.5 to this CAFO.

26. TIl( proviSIOns ofmls CAFO shall apply to and be binding upon RC5pond«lt and itS

DATE

officers, directors. employees, agcnlll, truStees. servants, 3Uthoriz«! rep=ntarlV<;s, successou,

and :1.$$;8115.

,
,
,
•
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Consen' Agree"",n, aPd Fintl Order
//1 re Beg",}", PeSt C"",roJ Service
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1 n. FINAl ORDER

2 EPA Mld BeI'Y'S Put Control Service having entered into the foregoing Consent

J Agreement,

4 IT IS HEREBY ORDERED that this CAFO (Docket No. FIFRA-9-2007·----.J be:

S eroteml. and Rupondent shall pay a ~ivil adminismwv<: penalty in the amount of ONE

6 THOUSAND, ONE HUNDRED, AND SEVENTY DOLLARS ($1 ,170). and CQrnply "'im the

•

COIl$alt~mcnt and Final Order
In ro: lk,ay', PC.l Co",,.,/ &n'ice

MAY 30,2002 to:OIA V 41.59413583



CERTIFICATION I CERTIFICATE OF SERVICE

I certify thaI the original of the foregoing Consent Agreement and Final Order Pursuant to
40 C.F.R. §§ 22.13 and 22.18, Docket No. FIFRA-9-2007-IJO:(j was band delivered to the
Rcgionall-learing Clerk, United SUItes EnvironrnenUll Prot<xotion Agency· Region IX. 75
Ha"thorne Street, San Francisco, California 94105, and tbat a true and correct copy tbereof was
placed in the United States Mail, certified mail. return receipt requested, addressed to tbe
following address:

Mr. Robert Begay
Begay's Pest Control Service
111 Rosita Ave.
Gamerco. NM 87317

Certified Return Receipt No. 7000 1670 0009 3120 9366

Date:OSjAl}/2007 BY~~~~~~
f'~V' DANIEL
.;..-- Regional arin•.,C_..

United States Environrnental
Prot<xotion Agency, Region IX
75 Ha"thome Avenue
San Francisco, California 94105-3143


