BEFORE THE ENVI RONMENTAL APPEALS BOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

In the Matter of:
Merck & Co., Inc. RCRA Permt Appeal No. 99-3

Docket No. NJD001317064

N N N N N N N N N

ORDER DENYI NG PETI TI ON FOR REVI EW

Currently before the Environnmental Appeals Board
(“Board”) is a Petition for Review (“Petition”) filed by M.
Bar bara Sashau, to review a permt issued by the U.S.
Envi ronmental Protection Agency, Region 2 (“Region”). The
Regi on issued the permt under the Hazardous and Solid Waste
Amendnents of 1984! (“HSWA"), to Merck and Conpany, Inc.
(“Merck”) for a facility located in Rahway, New Jersey. Since
New Jersey is authorized to adm nister nost of the RCRA
programwithin its jurisdiction, see 64 Fed. Reg. 41, 823

(August 2, 1999), the permt issued by the Regionis |imted

The Hazardous and Solid Waste Anendnents (“HSWA") of
1984, are anendnents to the Resource Conservation and Recovery
Act (RCRA), 42 U.S.C. 88 6901-6902. HSWA provides the U S.
Envi ronment al Protection Agency with the authority, anong
ot her things, to require owners and operators of treatnment,
storage and disposal facilities to investigate and/or clean-up
hazar dous waste released into the environnent. See 42 U. S.C

88 6924(u), (v) and 6928(h).
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to corrective action and other regulatory requirenents not
within the scope of New Jersey’s authorized RCRA program

I n her Petition, Ms. Sashau does not clearly define the
i ssues she is attenpting to raise, nor does she specifically
reference the permt terns affected. Nonethel ess, we can
di scern the followi ng issues: (1) the New Jersey Departnment of
Envi ronmental Protection (“NJDEP”) grants permt requests on a
“pro forma” basis, nerely rubber-stanping proposals nmade by
conpani es for clean-ups; (2) no investigatory research has
been done on Merck waste; (3) a schedule for nonitoring the
cl eanup nust be established in the permt and the actual
nmoni tori ng nmust be performed by an i ndependent |ab paid
t hrough a trust fund established by Merck; (4) the State of
New Jersey has severe pollution problens caused by
phar maceuti cal conpani es, which evidences that NJDEP i s not
monitoring strictly enough; and (5) Merck executives shoul d be
required to use “Merck cl eaned-up water” on a daily basis.
She concl udes by asking this Board to “exam ne [her] original
suggesti ons/recomendations to formthe basis of this appeal.”

The Regi on responds to the Petition by arguing that:

(1) Ms. Sashau’ s single-sentence reference to the totality of
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the comments that she made during the public comment period
does not entitle her to Board review of those coments;

(2) nost of the issues raised in her Petition were not raised
during the public coment period, and thus are not preserved
for review, and (3) as to the issues preserved for review, M.
Sashau fails to denonstrate either error, inmproper exercise of
di scretion, or an inportant policy consideration that warrants

revi ew by the Board.

DI SCUSSI ON

A. Background

The underlying facts do not appear to be in dispute. On
May 26, 1999, the Region published: (1) a Public Notice of
Intent to |Issue the Hazardous and Solid Waste Anendnments
Permit (“Public Notice”); (2) a Statenment of Basis for
Proposed Corrective Measures Under RCRA 88 3004(u) and (v)
(“Statenment of Basis”), and; (3) a Draft Hazardous and Solid
Wast e Amendnents of 1984 Permt (“Draft Permt”), for Merck’s
Rahway, New Jersey facility. |In accordance with 40 C.F.R
8§ 124.10, a public coment period on Merck’s Draft Permt was
held from May 27, 1999, until July 12, 1999. Responsiveness

Summary for the |Issuance of the Hazardous and Solid Waste
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Amendnments of 1984 Permt (“Responsiveness Summary”) at 1-2,
Response of Region 2 to Permt Appeal at 2.

Ms. Sashau filed coments on June 2, 1999. Letter from
Bar bara Sashau, June 2, 1999. The Regi on responded to Ms.
Sashau’s (and other) coments in its Responsiveness Summary
and the permt was issued on October 7, 1999. M. Sashau’s
Petition was tinely filed on October 26, 1999.

B. Standard of Review and Procedural Requirenents

Appeal s of RCRA permts are governed by 40 C. F.R
8§ 124.19 (Appeal of RCRA, U C, NPDES, and PSD Permts). That
section sets forth the time, eligibility, and substantive
requirenents for a valid appeal of an Agency decision to issue
a permt under RCRA.

A RCRA permit ordinarily will not be reviewed unless it
is based on a clearly erroneous finding of fact or conclusion
of law, or involves an inportant matter of policy or exercise
of discretion that warrants review. 40 C.F.R 8§ 124.19; see,
e.g., Inre Caribe General Electric Products, RCRA Appeal No.
98-3, slip op. at 9 (EAB, Feb. 4, 2000), 8 EAD ___ ; Inre
Austin Powder Co., 6 E.A.D. 713, 715 (EAB 1997); In re
Johnston Atoll Chem Agent Disposal System 6 E.A D. 174, 178

(EAB 1995); In re Allied-Signal, Inc., 5 E.A D. 291, 292 (EAB

1994) .
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Furthernore, the preanble to section 124.19 states that
"this power of review should only be sparingly exercised," and
that "nost permt conditions should be finally determ ned at
t he Regional level * * * " 45 Fed. Reg. 33,412 (May 19, 1980).
The burden of denonstrating that review is warranted is on the
petitioner. 40 C.F.R § 124.19(a); Allied-Signal, 5 E.A D. at
292, citing In re Laidlaw Environnental Sciences, 4 E.A. D
870, 876(EAB 1993).

When petitions for review are filed by individuals
unrepresented by an attorney, such as Ms. Sashau, the Board
tries to interpret those petitions in a light that is nost
favorable to those individuals. |In re Beckman Production
Services, 5 EEA. D. 10, 19 (EAB 1994). However, those
i ndi vi dual s are not excused from conpliance with EPA rul es and
regul ations. See, e.g., Inre Jiffy Builders, CAA Appeal No.
98-2, slip op. at 8 (EAB, May 25, 1999), 8 EA D. ___, citing
In re Rybond 6 E.A. D. 614, 627 (EAB 1996) ("“The fact the
[ Respondent] who is not a | awer, chooses to represent hinself
* * * does not excuse Respondent fromthe responsibility of
conplying with the applicable rules of procedure”)(citations
omtted). Further:

Whil e the Board does not expect or demand that such
petitions will necessarily conformto exacting and
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techni cal pleading requirenents, a petitioner nust
neverthel ess conply with the m ni mal pleading
standards and articul ate some supportable reason why
the Region erred in its permt decision in order for
the petitioner's concerns to be nmeaningfully
addressed by the Board.
Beckman, 5 E. A.D. at 19.
One of the prerequisites to obtaining Board review is
that a petitioner nust "raise all reasonably ascertainable
i ssues and submt all reasonably ascertainable argunents
supporting their position by the close of the public coment
period” 40 CF.R 8 124.13; In re RockGen Energy Center, PSD
Appeal No. 99-1, slip op. at 7 (EAB Aug. 25, 1999), 8 E.A D

7 Inre Jett Black, Inc., UC Appeal Nos. 98-3 & 98-5,
slip op. at 8 (EAB, May 27, 1999), 8 EA D. __ ; In re Encogen
Cogeneration Facility, PSD Appeal Nos. 98-22 through 98- 24,
slip op. at 8 (EAB, March 26, 1999), 8 E. A . D.

“The effective, efficient and predictable adm nistration
of the permtting process demands that the permt issuer be
given the opportunity to address potential problenms with draft
permts before they beconme final." RockGen, slip op. at 7
quoting Encogen, slip op. at 8 "In this manner, the permt

i ssuer can nmake tinely and appropriate adjustnents to the

permt determ nation, or, if no adjustnents are nmade, the
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permt issuer can include an explanation of why none are
necessary.” In re Essex County (N.J.) Resource Recovery
Facility, 5 E.A. D. 218, 224 (EAB 1994) (quoting In re Union
County Resource Recovery Facility, 3 E. A . D. 455, 456 (Admr
1990)) .

Consequently, Ms. Sashau was required, anong other
things, to: (1) provide the Board with reasons supporting a
review, and (2) denonstrate that issues being raised for
review in the petition were raised during the public coment
period. 40 C.F.R 8§ 124.19(a), 40 C.F.R § 124.13.

C. | ssues Raised in the Petition

We note initially that Ms. Sashau requested that the
Board exam ne her original recommendations to formthe basis
for her appeal. Petition at 4. However, the nmere reference
to comments nmade during the public comment period is an
i nadequat e basis for seeking review. The Board has previously
stated that:

[A] petitioner may not sinply reiterate its previous

obj ections to a draft permt. Rather, a petitioner nust
denmonstrate why the Region's response to those objections
(the Region's basis for its decision) is clearly
erroneous. In re Envotech, L.P., 6 E.A D. 260, 268 (EAB
1996) (quoting In re LCP Chem, 4 E.A.D. 661, 664 (EAB
1993)); see also In re Austin Powder Co., 6 E.A D. 713,
721 (EAB 1997) (rejecting review of RCRA permt on
particul ar issue because petitioner sinply reiterated
previ ous objections to a draft permt).
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Cari be General Electric Products, slip op. at 22 (EAB, Feb. 4,
2000), 8 EAD. .. M. Sashau does not even attenpt to
show that the Region’ s response to the coments she
i ncorporated by reference were “clearly erroneous.”
Consequently, we will only consider those issues that were
specifically raised in her Petition.

In this instance, only two of the issues that Ms. Sashau
raised in the Petition satisfy the requirenment articulated in
40 C.F.R. 8 124.13 of being raised during the public coment
period.? Those two issues address nonitoring requirenments and
the use of “Merck-cleaned” water by Merck executives.

Wth regard to these issues, Ms. Sashau nust still show
that these issues are either: (1) based on findings of fact or
conclusions of law that are clearly erroneous as required by
40 C.F. R 8 124.19(a)(1); or (2) reflect exercises of
di scretion or inmportant policy considerations that should be
reviewed by the Board as required by 40 CF. R 8 124.19(a)(2).
As stated above, Ms. Sashau bears the burden of denonstrating

that review of these issues is warranted. 40 C. F. R

W are denying review of the followi ng issues for failure
to conply with 40 CF. R 8 124.13: (1) NJDEP s granting of
permts on a “pro-formn” basis; (2) alleged | ack of
i nvestigatory research perforned on Merck waste; and
(3) pollution problenms caused in New Jersey by pharnmaceutica
conpani es.
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8§ 124.19(a); Allied-Signal, 5 E.A D. at 292 (EAB 1994). W
find that she has not met this burden.

Wth regard to the nonitoring and i ndependent |ab issue,
the Petition does not address the explanation set forth by the
Region in the Responsiveness Summary. The Regi on expl ai ned
that any results offered by Merck woul d be subject to the
revi ew and approval of the Region and the NJDEP
Responsi veness Summary at 4, see al so Response of Region 2 to
Permt Appeal at 9. In the absence of information addressing
why the Region’s explanation reflects either error and/or an
i nportant policy consideration warranting Board review, Ms.

Sashau fails to nmeet her burden. See Cari be General Electric,

slip op. at 9 (EAB, Feb. 4, 2000), 8 EAD.
Consequently, the Board will not review this issue.

Wth regard to the suggested requirenent that Merck
executives be required to use “Merck-cleaned water” in their
homes, the Region explained that the proposed corrective
measures were nore protective of human health and the
envi ronnent than Ms. Sashau’ s proposal. Responsiveness
Summary at 4, see al so Response of Region 2 to Permt Appeal

at 9. Here again, inasmuch as the Petition does not address

t hat explanation, Ms. Sashau fails to nmeet her burden.
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CONCLUSI ON
In light of the Petitioner’s failure to nmeet threshold
procedural requirenents and failure to nmeet the burden of
denonstrating that review is warranted, the Board finds
i nadequate basis for review of the permt and the Petition for
Revi ew i s deni ed.

So ordered.

Dat ed: 7/6/00 ENVI RONMENTAL APPEALS BOARD

By: /sl
Edward E. Reich
Envi ronment al Appeal s Judge
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Certificate of Service

| hereby certify that copies of the foregoing Order
Di sm ssing Petition for Review in the matter of Merck & Co.,
Inc., RCRA Permt Appeal No. 99-3, were sent to the foll ow ng
persons in the manner i ndicated:

First Class Mil Ms. Bar bara Sashau
15 Elm Street
Fl or ham Park, New Jersey 07932

Inter-Office Mail Stuart N. Keith, Esq.
U.S. Environnental Protection
Agency, Region |11
O fice of Regional Counsel
290 Br oadway
New Yor k, New York 10007-1866

Dat ed: 07/ 06/ 00 /sl
Annette Duncan
Secretary




