BEFORE THE ENVI RONMVENTAL APPEALS BOARD
UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C

In re:

E.l. du Pont de Nenpurs and

Conmpany FI FRA Appeal No. 98-2

Docket No. FIFRA-95-H 02.
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ORDER DENYI NG MOTI ON FOR RECONS| DERATI ON
OF DECI SI ON AND REMAND ORDER

Appellant E.I. Du Pont De Nenours and Conpany (“DuPont”) has

nmoved for reconsideration of the Board s Deci sion and Remand Order,

dated April 3, 2000 (the “Order”). See Mdtion for Reconsideration of

Deci si on and Remand Order (“Mtion”). DuPont requests that “the
Board revise its Oder by rescinding the remand of the Ul abel
i nconsi stencyé i ssue to the Presiding Oficer.” Mtion at 1. By
referring to the remand of the “label inconsistency” issue, DuPont
refers to our statenment that:
In addition, on remand, the Presiding Oficer may
consider, as part of the question of the evidence bearing
upon the | abels’ alleged conpliance with the WPS-I abel i ng
standards, whether the |abels at issue in this case show a
facial non-conpliance with the | anguage requirenents of
the WPS regul ations in that the | abels contain an internal
i nconsi st ency.

Order at 41. DuPont argues that reconsideration is appropriate on

the grounds, first, that the Board all egedly “does not have



the authority to remand i ssues that were never raised in the
underlying proceedi ngs,” and second, that the |abel inconsistency
i ssue all egedly cannot state an actionable claimfor m sbranding.
Motion at 1. DuPont cites 40 CF.R 8 22.30 in support of its
contention that the Board does not have authority to remand issues
that allegedly were not raised by the parties or the Presiding
O ficer in the underlying proceeding.?

The Toxics and Pesticide Enforcenent Division, Ofice of
Regul atory Enforcenent, O fice of Enforcenent and Conpli ance
Assurance, U.S. Environnental Protection Agency (“Pesticide

Enforcenment”) has filed a response to DuPont’s Mdtion. See

Conmpl ai nant’ s Response to Respondent’s Mdtion for Reconsideration of
Deci sion and Order (“Response”). Pesticide Enforcenent opposes
DuPont’s request for reconsideration on three grounds. First,
Pestici de Enforcenent argues that the factual question of |abe
consistency is not a separate and new i ssue fromthe m sbrandi ng
violation that was alleged in the conplaint. Response at 1. Second,
Pestici de Enforcenent disputes DuPont’s statenent that the Board has
rai sed an issue that was never the subject of this enforcenent

action. Id. at 1-2. |Instead, Pesticide Enforcenent contends (a)

that | abel inconsistency is part of the evidence of m sbranding and

DuPont restates these sane argunents in a reply brief that it
filed on May 11, 2000, see Reply in Support of Motion for
Reconsi derati on of Decision and Remand Order (May 11, 2000), which we
have considered in rendering our decision today.
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(b) testinony was adduced at the evidentiary hearing regarding the
| anguage that was to appear in both parts of the | abel and the
rel ati onshi p between them and Pestici de Enforcenment discussed the
i ssue of inconsistency in its oral argument. Id. Third, Pesticide
Enf orcenment argues that, by highlighting the fact of inconsistency,
“the Board did not open the door for DuPont to reargue its case
before the Board at this time,” but that the parties should have the
opportunity to address this issue before the Presiding Oficer. 1d.
at 2-3.

Upon consi deration, DuPont’s Motion is denied. |In the case of
In re Hardin County, RCRA (3008) Appeal No. 92-1, slip op. (Feb. 4,
1993), this Board considered the question of what matters are
properly included in a remand. |In that case, the novant had argued
that the Board s renmand order effected an anendnent of the Agency’s
conpl aint and that the Board did not have such authority under 40
C.F.R 8 22.30. In denying reconsideration, the Board held that the
remand order had not anended the conplaint, but instead nerely
directed that factual findings be nade on an issue that the Board
determi ned was an unsupported assunption of the presiding officer’s
ruling (those sane factual issues may al so have supported a finding
of an alternative violation). The Board’'s remand order had directed
that if the facts proved contrary to the presiding officer’s
assunption, the case “nmay proceed” as if the presiding officer had

not entered the dism ssal order that was the subject of the appeal.



In rejecting the notion for reconsideration, the Board held that in
all owi ng the case to proceed in those circunstances, the Board only

i ntended “that the proceedi ngs should pick up where they left off

* * * with either party free to pursue whatever legal strategies it
deens best.” Hardin County, slip op. at 6. The Board, in other
words, did not dictate any particul ar outcone on the strategies that
the parties mght pursue. On the issue of whether the Board’ s remand
authority is limted by 40 CF. R 8 22.30(c), the Board stated that
“[t]his particular procedural rule is but one subsection of a broader
set of rules governing Appeals frominitial decisions, and its
purposes are largely self-evident and strai ghtforward — nanely,
affording parties a full and fair opportunity to present their views,
whet her orally or in witing, before any final decision is reached by
the Board.” 1d. at 8-9.

In the present case, our conclusions on the nmerits of DuPont’s
reconsi deration notion are largely the same as our observations in
Hardin County. |In particular, it was not our intention, when we
stated that the Presiding Oficer “may consider” the inconsistency in
the | abeling on remand, to foreclose the Presiding Oficer from
entertaining and ruling upon any notions filed by the parties that
m ght seek to limt the scope of the Presiding Oficer’s
consi deration of the inconsistency, or even whether it mght or m ght

not be appropriate for the Presiding Oficer to consider the



i nconsi stency. |In other words, we intended to state that the
Presiding O ficer may consider the inconsistency on remand if
ot herwi se appropriate. |If the Presiding Oficer determ nes that
consi deration should not be given to the inconsistency, or determ nes
that consideration should only be given under narrow y defi ned
ci rcunstances, the Presiding Oficer will have conplied with the
ternms of the remand, “and whichever party is aggrieved by the ruling
will presumably appeal it to the Board, which will rule upon the
propriety of the matter at that tinme.” Hardin County, slip op. at 7-
8. To us, the inconsistency becane apparent as a result of the
toxicity considerations that underlie each of the two protective
| abel ing requirenents, since the regulations require each of the
| abeling requirenents to be based on the pesticide’ s toxicity.
However, we are not seeking to determ ne in advance how t he
i nconsi stency should be considered, if at all.?

We do, however, conclude that there is no nerit to DuPont’s
argunent that 40 CF.R 8§ 22.30 sonehow limts this Board s authority
to reference in its remand order the issue concerning the |anguage

appearing in the two parts of the products’ | abel.

2As further clarification in this regard, we do not intend to
preclude the Presiding Oficer fromdetermning, in the first
instance, (i) whether the | abels contain an internal inconsistency,
facial or otherwise, in that a protective eyewear warning is used in
one part of the label and omtted in another, or (ii) whether the WPS
regul ations require the same | evel of eye protection warning in both
parts of the label. It suffices for purposes of a remand that we
have noted an apparent inconsistency in the |abeling and an apparent
conflict with the WPS regul ati ons.
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Qur observation, which DuPont requests be stricken fromthe O der
was made based upon facts in the adm nistrative record — including
the labeling submtted with DuPont’s applications for anmended
registration, CX 6, CX 7, CX 8, CX 9, which DuPont has admtted
contain the sane WPS | anguage as appeared on the products that were
shipped in April 1994. Further, as noted by Pesticide Enforcenent,
testi nony was adduced at the evidentiary hearing regarding the
| anguage that was to appear in both parts of the |abel and the
relati onship between them Response at 2-3, and Pesticide Enforcenent
noted at oral argunent before this Board that the | abels contained an
i nconsi stency in the | anguage of the two parts of the |abel.
Transcript of Oral Argunent (Sept. 29, 1999) at 36. Thus, DuPont’s
assertion that issues regarding the different |anguage in the two
parts of the |abel were not raised prior to this Board's Order is
i ncorrect.

Moreover, until this Board ordered that DuPont’s proffered
evi dence (which allegedly shows that its products are toxicity
category I11) should be admtted into the record of this proceeding,
the evidence in the record showed that the products are toxicity
category |1, which is fully consistent with the protective eyewear
warni ng that appears in the Hazards to Humans section of the
| abeling. Thus, any argunment that the labeling is m sbranded as a
result of the |anguage in the Hazards to Humans section was not

avail able prior to the entry of the Remand Order. DuPont’s



contention that such issues nmay not be considered on remand, in
effect, would allowit to both submt evidence into the record for
the first time on remand in an effort to denonstrate that one part of
the label (the Agricultural Use Requirenents box) conplies with the
WPS regul ations and si nul taneously preclude the Presiding Oficer
from consi deri ng whether other parts of the l[abel (including the
Hazards to Humans section) are not in conpliance with the WPS
regulations in light of the newy admtted evidence. There is no
rule of law or logic that would preclude consideration of such
matters based nerely on the procedural context that DuPont obtained
the admi ssion of its evidence by a ruling of this Board after appeal.
Had DuPont successfully obtained the sanme ruling fromthe Presiding
O ficer during the original evidentiary hearing, there would have
been nothing to prevent the Presiding O ficer fromconsidering, as
appropri ate, whether the Hazards to Humans section of the |abeling
was consistent with the WPS regulations. No different result shoul d
obtain if the ruling is the result of a remand. Certainly, section
22. 30 does not dictate such an absurd result. |ndeed, the preanble
to the original version of the consolidated rules of practice noted
that the grant of remand authority in 40 CF. R § 22.30(c) was
specifically intended to include “the authority to remand the case to
receive evidence relating to i ssues new to the proceeding.” 45 Fed.

Reg. 24,360, 24,362 (Apr. 9, 1980), quoted in Hardin County, slip op.

at 9 (enphasis added).



In addition, the objective of section 22.30(c) that, before a
final decision is nmade, all parties should be afforded a full and
fair opportunity to present their views, Hardin County, slip op. at
8-9, will be satisfied in this case by the opportunity for the
parties to present their views to the Presiding Oficer with a right
to appeal any adverse ruling to this Board. Accordingly, we reject
DuPont’s contention that 40 CF. R 8 22.30 bars us fromincluding in
our renmand the “label inconsistency” issue and related matters for
consi deration by the Presiding Ofice if otherw se appropriate.

So ordered.
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