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1. INTRODUCTION

Now comes, Complaiﬁant, the Director of the Multimedia Planning & Permitting

Division, United States Environmental Protection Agency (“EPA”), Region 6, by and through its

attorney, and files this Brief in Opposition to Respondent’s. Appeal in accordance with

Section 22.30 of the Consolidated Rules of Practice Governing the Administrati\;re Assessment of
Civil Penalties, Issuance of Compliance or Corrective Action Orders, and the Revocation,
Termination or Suspensionrof Permits (“Consolidated Rules™), 40 CF R, Part 22 (July 23, 1999).

This matter arises under Section 9006 of the Solid Waste Disposal Act, commonty

 referred to as the Resource Conservation and Recovery Act of 1976, as amended by the

Hazardous and Solid Waste Amendments of 1984 (“RCRA), 42 US.C. § 6991e.

II. GENERAL RESPONSE

Respondent certified that on August 15, 2008, it filed a Notice of Appeal and Brief in

Support of Appeal (“Respondent’s Appeal Brief”). Complainant received Respondent’s Appeal

- Brief on August 18, 2008. As Respondent’s Appeal Brief substantially failed to comport with

the requirements of Section 22_30 of the Consolidated Rules, including lack of “a statement of
f:he issues presented for review” and “the precise felief sought,” it is difficult for Complainant to
respond in an organized fashion to said Brief Respondent’s Appeal Brief presents as stream-of-
consciousness rambling full of unsupported argumeﬁts and unfounded accusations and is
organized rather haphazardly. It appears that Respondent completely disregarded Part 22 of the
Consolidated Rules in preparation of its Appéal Brief and jumps from one argument to the next
within the same paragraph. Despite the disjointed and chaotic nature of Respondent’s

arguments, Complainant responds as follows.
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Respondent’s liability arguments should be disregarded.

“To the extent that any of Respondent’s arguments speak to fiability, sﬁch arguments
should be disregarded. As discussed in the Initialr Decision and in Complainant’s Appellate Brief
and supporting documents, Respondent stipulated to liability at Hearing. Mo;eover, in his
opening statement, Respondent’s Counsel stated that Respondent was not “trying to avoid the
penalties” (Tr.—i at 23) and further stated unequivocally, “[Wle-are not here to avoid

responsibility or liability” ... “[W]e are liable.” Tr.-1 at 56.

Respondent proﬁdes misleading and false information.

Respondent’s Appeal'Brief mischaracterizes the aiiequ violations as “paperwork errors
or omissions.” The record in this matter speaks for .itself that none of the violations at issue were
for paperwork (recordkeeping) errors or omissions. In fact, additional cé:_mts could have been
added for such fecordkeeping violations but were intentionally foregone in the interest of penalty
leniency.r Seé Tr.-2 at 389-392. .The alleged violations were for the failure to perfom the
unde_rlying UST requirements. fd. at 389,

Regarding the specific counts in the Compléint that were dropped before the Hearing
commenced, Respondent provided documentation after the Complaint was filed that
demonstrated compliance with the respective requireménts at issue in the dropped counts.
_Accordingly, Complainant determined to drop the specified counts; and comfnunicated its infent
to do so to Respondent and the Présiding Officer, in advance of the Hearing. See Complainant’s
Prehearing Exchange at 7-9 (19 7, 8, 12, 15, 20, 21). At no time did Complamant s;taie, or
otherwise intimate, that the Complaint of proposed penaltieswére oveneacﬁing las falsel&

asserted in Respondent’s Appeal Brief.
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Complainant categorically refutes and denies Respondent’s arguments and accusations
regarding the alleged “targeting of Ram,” the Oklahoma Corporation Commission’s penalty
policy, and Native Americans. Co@plainant hereby incorporates its discussion of these issues in
its post-heariﬁg briefing (Post Hearing Brief lat 33-60) and defers to the Presiding Officer’s

treatment of said issues in the Initial Decision on this matter. - Initial Decision at 26-29.

Respondent failed to meet its burden of proof on appeal.
Respondent’s claims on appeal, if any can be discerned, amount to mere disagreement
with the conclusions of the Presiding Officer. Respondent’s Appeal Brief offers no evidence of,
or support for, abuse of discretion or clear error by the Presiding Officer in Respondent’s favor.

Thus Respondent has failed to meet it burden of proof on appeal.

COMPLAINANT’S BRIEF IN OPPOSITION — page 4
Docket No. SWDA-06-2005-5301




1. CONCLUSION

To the extent that any relief sought can be inferred from Reépondent’s Aﬁpeal. Brief, any
such relief should be denied. Complainant reiterates it prayer for relief as stated in its Appellate
Brief. The Presiding Officer’s Initial Decision cqnceming the amount of the penalty should be
set aside for Ccﬁnts 3, 14, 15 and 16, and the Region’s proposed penalty of $43,847 for those
four counts should be assessed. Therefore, the total penalty assessed for all standing counts in
this matter should be not less than $86,012. |

RESPECTFULLY SUBMITTED this 4th day of Se[itember, 2008.

Agsistant Regional Counsel
445 Ross Avenue (6RC-ER)
Dallas, TX 75202

(214) 665-7589

(214) 665-3177

Assistant Regional Counsel
1445 Ross Avenue (6RC-EW)
Dallas, TX 75202

(214) 6656797

(214) 665-3177

Of Counsel: GARY JONESIK
Senior Counsel for Strategic Litigation
Office of Civil Enforcement

THOMAS CHARILTON
Waste and Chemical Enforcement Division
Office of Civil Enforcement
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CERTIFICATE OF SERVICE

I certify that a true copy of the Complainant’s Brief In Opposition to Respondent’s
Appeal, dated September 4, 2008, was sent this day-in the following manner to the addressed

@%@»w()m

Lon Jackson
Paralegal

Dated: September 4, 2008
Original by Federal Express and by Electronic Submission to:

Clerk of the Board, Environmental Appeals Board
http://'www epa.gov/eab. and .

U.S. Environmental Protection Agency

Clerk of the Board, Environmental Appeals Board
1341 G Street, N W_, Suite 600

- Washington, D.C.. 20005

Dated: September 4, 2008
Copy of Certified Mail Return Receipt to:

Charles W. Shipley, Esquire
Shipley & Kellogg, P.C.
1800 S. Baltimore, Suite 901
Tulsa, OK 74199

Robert D. Kellogg

Shipley & Kellogg

Two Leadership Square

- 211 N. Robinson, Suite 1200
Oklahoma City, OK 73102-7114
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By Pouch Mail:

The Honorable Spencer T. Nissen
Administrative Law Judge

U.S. Environmental Protection Agency
Administrative Law Judges, Mail Code 1900L
1200 Pennsylvania Avenue, NW

Washington, DC 20460-2001

Washington, DC 20005

Hand Delivered:

Lorena Vaughn

Regional Hearing Clerk (6RC-D)
US EPA, Region 6

1445 Ross Avenue

Dallas, Texas 75202-2733 -
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