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, B-341-5-50
- Tuly 8, 2003
_ OVERNIGHT DELIVERY ~ ELECTRONIC SIGNATURE TRACKING
Environmental Appeals Board LR
- © MC 1103R, U.8. EPA, Ariel Rios Building ER -
1200 Pennsylvania Avenue, N.'W, i R
Washingron, I.C. 20460 ErS - t C‘?
Office of Adminisirative Appeals Uﬁj w_'
- Commonwealth of Massachusetts 2
Department of Environmental Protection . =
1 Winter Streer, 3 Floor
- Bogton, MA 02108
Re:  Belcheriewn, MA
- ' NPDES No. MAOQI{2143
Permit Appeul
Request for Adjudicatory Hearing

Dear Environmentzl Appeals Board and Office of Administrative Appeals:

On behalf of the Town of Belchertown, Massachusetts, Deparinent of Public Works, we are
writing this letter for nwo purposes: 1) tw file an appeal of the finsl NPDES Permit issued 1o the
Town of Belchertown on June L3, 2005 with the Environmental Appeals Board; and 2) w fle an

appeal and request an adjudicatory hearing from the Massachusen: Deparmment of Environmental
Prowection Office of Adminiszative Appeals.

The Town of Belchertown is concerned that certain conditions of 1he deaft NPDES Permir, which

the Town believes are unnecessarily stringent, may not be aiiainable even with the newly

reconstroeted terdary weatment facilities paid for by the Town ar 2 cost of approximarely $8.7
millin. )

The Town of Belcherrown was issued a NPDES permit in Jamuary 2001, The Town appeated
many of the permir limirations in that Permir and EPA withdrew the Permit. The draft Permit and
the June 2005 final NPIXES permir thar is the subject of this appenl contained virmally the same
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permit limitations as had been included in the me 2001 withdrawn permit. A suggestion was
made 1o meer with EPA to discuss the issyes umder appeal, but EPA did not accept this inviration.

We urge the Board of Environmeaal Appeals and the Office of Adminisrative Appeals to
undertake fiall and independent reviews of this appeal.

Requester Information
This request is being filed by the Permit Holder:

Town of Belchertown Deparmment of Public Works
Mr. Steven J. Williams, Director

200 Jackson Streer, P.O. Bex 670

Belchertown, MA 01007-0670

{413) 323-0415

(413} 323-0470 fax

The requestor is being represented by:
Tighe & Bond, Inc
Consulting Engineers
Omer H. Dumais, Jz., P.E., Vice President

53 Sovthampron Road
‘Westfield, MA 01085

(413} 572-3236
{413} 562-5317 fax

A letrer from Town of Belchertown Deparuneirt of Public Works 1 awached awthorizing Tighe &
Bond, Inc. to represent the requestor.

Service

Simnlaneons with te service of this appeal, the requestor’s represeutati\fe' certifies that copies
have been sent by Unired States Mail - Cerrified Mail o all partie:. addressed above as well as all
parties listed as copied ar the end of this letter.

Statement of Interest - Specific Fermit Conditions Under Appenl

The Town of Belchertown, through this letter, requests appeal ol the following NPDES Permit
conditions.

.
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1. Part Y A.1- Page 2 of 10 - Flow Hmit

The Town of Belcheriown does not appeal the specific fmmeric Limitarions for flow. However,
the Town of Belchertown appeals EPA’s decision not 1o clarify in e permirt that the modificarion
of the permit limit from a monthly average basis Lo an annual average basis is a correction and not
a change resuling in less sringent limitarions and alse appeals the use of the annual average flow
lirnit for calculation of monthly and week]y mass-based limirs,

2, Part1 A.1 - Page 2 of 10 - Mass Loading Limits (BOD: antl TSS)

The Town of Belchertown appeals a) the inclusion of mass based limits for five-day Biochemical
.Oxygen Demand (BOD3S) and Total Suspended Solids {TSS) and 1) the method usad to calculate
the limits and ¢) the policy used hy U.S. EPA Region I to establish such limitations,

3. Part LA.1- Page 3 of 10 — Phosphorus Limiis

The Town of Belchertown appeals a) the inclusion of mass based lunits for phosphorus and b) the
methad used 10 determing mass-based phesphorns limifarions.

4, Part] A.1 - Page 3 of 10 - Copper Limit
The Town of Belcherrown appeals a) the inclusion of copper limits in the Permir; b) the methods
used to establish such limitarions; ¢) the methods used w demonsitare a need to include such
permit limitations d) the specific numeric limits included in the permit and &) the denial of the
Teguest To estahlish copper limitations based on the effluent dischane hardngss.

5. Part I.A.1 - Page 3 af 10 - Whole Effluent Toxicity Limitaiions

The Town of Belchertown appeals the permit and monitoring requirements for chranic toxicity.
Recent data indicars that the effluent is generally not toxic.

Background Into Development Of The Permit

Copies of previous NPDES Permits, Adminisrrafive Orders as well a3 copies of comments
submitted on draft NPDES permits are attached in the Appendices .s lisred below:

Appendix A — July 8, 2005 Authorization to Represent
: Appendix B - Fune 10, 2005 Final NPDES Permit
Appendix C - Qctober 28, 2003 Comments en October 1, 003 Draft NPDES Permit
Appendix D - Qctober 1, 2003 Drafi NFDES Permit

-3
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Appendix E - January 10, 2001 Final NPFDES Permit (Witrawn)

Appendix F - February 8, 2001 Appeal of January 10, 2001 Final NPDES Permit
{withour appendices}

Appendix G - July I1, 1997 Final NPDES Permir (Current)
- Appendix H - July 19, 2004 Administrative Order

Appendix T - June 12, 2000 Draft MADEP-DWM NPIES Permir Program Policles
- Telated 1o Flow and Nutrients in NPTIES Permits,

: Appendix ] ~ October 25, 1995 Tighe & Bond Memnormnunm regarding Evaluation of In
" stream Dissalved Oxygen.

. Previous documents provided with the February 8 2001 NPDES ..ppeal of she Jamnary 10, 2001
- NEPDES Permit not directly relating 1o the current appeal include:

September 27, 1991 NPFDES Permit
‘ December 4, 1996 Draft NPDES Permic
- Comments on December 4, 1996 Draft NPDES Permit
September 30, 1997 Administrative Order and Amendment:
_ Septerrber 6, 2000 Draft NPDES Permic
- Comments on September 6, 2000 Draft NPDES Permit

The Belchertown wastewater treatment facility was previously owaed by the Commonwealth of
- Massachusetis Department of Menial Health. Ownership of the facility was transferred 1o the

Town of Belchertown on Cetober 3, 1994 and the NFDES peymit in effect ar the time was
, trapsferzed to the Town on Jannary 13, 1995, Thar permir expired on Seprember 26, 1995 bur
- remained in effect in accordance with the Administrative Procedures Act.

After taking ownership of the wastewater weatment facility, the Town entered into discussion and
- correspondence with the 1.5, EPA Region [ and the Massachuseit:: Deparunent of Environmenal

Protection regarding the feasibility of upgrading and expanding the wreamment facilities 1 zllow for
h extension of the Town's sewer sysiem fo serve areas with railing septic sysrems and w
significantly imprave weatment performance.

Several differemt design alternatives were evaluated, The design e+ aluation included estimares for
- the long-lerm sewage treatment needs for Belcherown. Final dusign flows for the facility as

-4 -
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presented to the (.S, EPA, including senior permiming staff, and the Massachusetts Deparment
of Environmental Protection were established as fellows:

"Total Annual Average Daily Flow  1.00 migd
Total Maximum Daily Flow 2,5 myd
Total Peak Houtly Flow 3.5 mud

Facilities plans for the project were evaluated and approved by the Massackmserts Department of
Environmental Proteciion. The project ranked high in the Swmate’s lst for funding for
environmental improvements. The Town was awarded a gra.m: from the Massachusenrs Water
Pollution Abaternent Trust to complete the project.

On Yaly 11, 1997 the NPDES Permi: was reissued, The reissued permit awthorized an increase in
the permined flow from 0.5 1o rhe design flow of 1.0 mgd, along with a decrease in the permined
phosphorus concentration o 0.23 mg/l, and the inclusion of 4 limit en copper. Because the
existing wastewater reatment facility would not be able to meet 1he new (1997) NPDES Permir
limirs, the U.S. EPA Region T issued an Administrative Order (AQ} requiring that the Town
comply with a constmction schedule for completion of the 1w weament facilies. The
Adminiseative Order as subsequently amended required that the ‘('own compiete construction by
Septernber 16, 2000. Thus, within less than six years of taking vwoership of a poorly operated
and deieriorating weamnent facilicy, the Town has mmed the facilily into a mﬂdam state of the art
tertiary trearment facility.

However, ten days before the complerion deadling for the new faciities, EPA Region [ issued the
new draft NPDES permit that conrained new permit conditions that the oeament facility cannot
reasonably be expected to meet. The Town of Belchertown raised objecrions and preseated
technical argumenrs against the inclusion of these requirement. during the commenmt period,
U.S.EPA Region I chose not to revise the permit conditlons of concern.  Therefore, the Town of
Belehertown filed am appeal of the Jamary 10, 2001 Final NPDES Permir.

On Qcrober 1, 2003 a Draft NFDES Permit was issued. This douft conrained permit condicions
that were essentially unchanged from the Jameary 10, 2001 Permir that had been withdrawn by
EPA following appeal.

On Qctober 28, 2005 the Town submitted commens on October 1, 2003 Draft NPDES Perntix,
Including reiteration of mamy of the same comments raised in 1he appeal of the January 2001
permit that were not adequately or properly addressed ie the I'act Sheet to explain why the
withdrawn: limits were being reissued largely unchanged. The commoent letter included specific
recomumendations for permil medifications thar would make the penmit accepiable 1o the Towt.

5.
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The October 28, 2003 commeny lener also included a request 1o set up a meering with EPA o
address proposed modifications to the permit, EPA did not apree to this request 1o mget to
diseuss the permit isswes and, with minor exception, the same issues remain unresolved and are
the subject of this current sppeal of the June 10, 2005 NYDES Perinit

Drocumentation of Standing te File Appeal

Regnlations governing appeal of NPDES Permirs (40 CFR 124.7Y) stipulare thar “...any person
who filed comments on that draft permit or paricipated in fhe public hearing may perition the
Environmental Appeals Board to review any condition of the periit decision... . Any person who
faited 1o file commenrs or failed to participate in the public hearing may petirion for adminisrarive
review only to the extenr of the changes from the draft 1o the final permit decision....The petirion
ghall include a statement of the reasons supporring the review, including a demonswation that any
issnes being raised weze ramsed during the public conument peried.. 7,

Tighe & Bomd, on behalf of the Town of Belchertown, filed cornments on the Ocrober 1, 2003
drait NPDES Permir, by letter dated Ociober 28, 2003, A copy of this letter is incladed in
Appetdix C as demonstration that the issues being raised were raded during the public comment
period. Tighe & Bond’s commnent letter presented objections to each of the items of appeal.

Comments on the October 2003 Draft Permit

By leter dated October 28, 2003 an behalf of the Town of Belcherown, Tighe & Bond provided
comments on the draft NPDES Permit.  These included comments on the flow limit, mass loading
limits for BOD and TS5, mass based phosphorus limidts, copper linits and whole effinent toxicity
testing requiremenrs and limits, However, gach of these issues has yet to be resolved and are the
subiect of this appeal.

For reference, the comments on the draft NPDES permit which ire relevant to the items under
appeal in this Jetter are restated below along with EPA’s response and a more detailed discussion

of the basis of appeal for each irem.
Appeal Ttem 1 - Part [ A1 - Page 2 of 10 - Flow limit

Tighe & Bond Comment on Draft Permit:

Comrnents relating to flow and use of the flow limit for calculation of other limits are included
vnder fhe subject headings for BOD apd TSS Mass leadings and plwsphorous loadings.

EPA Response:

Responses w0 the cormments on the Iatest draft relating w flow and use of the flow limit for
calculation of other Limits are included under the subject heacings for BOD and TSS Mass

loadings and phosphorous loadings,

-6
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Appesl: The Town of Belchermown appeals the flow limit for flow on the grounds that

EPA and MADEP have incorrectly used the annual flow lirit o establish unnecessarily
siringent mass-based limitations for other parameters and on the grownds that EPA and
MADEP have incotrectly argued that the flow limit has been relaxed and therefore other
limitations have been made more stringeat o address anti-backsliding concerns.

The Town of Belchertown bad previously made the request for u clarificarion that the change
in the flow lmit from a monthly limitarion 1o an annual limitdon in the permit was not a
medification, bur was a cerrection, for a final NPDES permit is:tied by EPA and MADEP on
January 10, 2001 The Japuary 2001 Permiv was subsequemly withdrawn by EPA in response
to an’ appeal filed by the Town of Belchertown. Copies of the withdrawn NPDES Permit and
Belcherzown's appeal of thar permit are provided as attachments The Town made this request
specifically because of the potential for incerrectly imterpreting and applying flow limits in
lipht of anri-degradadon and anti-tacksliding provisions.

In previous response to comments on the September 6, 2000 Draft NPDES Permit, EPA and
MADEP stated:

“EPA and MA DEP have institated a policy change in tie way flow litnits in NPDES
permits for POTWs are calculated. The change in the Kelchertown WRF's permit is
not only to this permit, but is taking place in all POTW permits as they are rejssued,
and is in recognition that the design flows expressed in facilities plans, which were
previously Jimired as monthly average flows are acmoally expressed as annual averages.
The anmual averape flow will be a twelve month runnmg average which will allow
varjation in flows at WWTPs, particularly during th: spring time runoff evenuw.
Footnote 1 in the draft permit provide clarification on how to calculate the annual
average flow, and it is now a part of the standard language in permits. 'We hope, this
clarifies the reason for the change in the flow limir,. We did not however, add rhe
requested foomnote because it is not necessary to clarify the limit.”

The Town of Belchertown does not fake exception to the specilic numeric limitations for the
annual average flow limit included in the permit. However. becanse EPA’s response to
comments on the draft for the current permit indicates thar the {low limit was changed from a
monthly limir t¢ ao anmual limit, and EPA further uses this assection to argue that there is the
need for certain mass-based limits to address anti-backslidipg provisions {(contrary 1o their
response to comments on the 2000 draf), the Town of Belcheru.wm appeals the flow limit and
EPA’s decision not to clarify in the permir that the modificarion of the permir flow limit from a
monrhly average basis to an anmual average basis 15 2 correction and not a change resuliing in
less suringent limitarions. As discussed below, this issue relaes divectly ro whether or nor
other provisions of the permit are subject to federal anti-backsliding and state amti-degradation
provisions.

-7-
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The second half of the second semrence of EPA's response quowd above clearly indicates that
EPA’s policy to modify flow limits in NPDES permit frem monthly limits 10 anmual Jimits
{without a change in numeric value) is a correction 1o permit condiions rather than a modificaton
reseliing in less swingent limitations (... in recogmition thar the design flows expressed in
facilities plans, which were previously limited as monthly average {lows are acmally expressed as
ammial averages.” ).

We strongly disagree that the use of the annual average fiow for computing moathly and weekly
BOD 2and TSS mass based limits as well as phosphorus mass based limitations is tequired mw
address antidegradarion or amd-backsliding requirements and contend that the U.S. EPA and the
Massachusers Department of Environmenral Protection have bised the requirement for mass
based timits and the method for determoining mass bagsed BOD aud TSS limits on an erroneoys
- copchusion of Jaw directly relating to the imerpretation of the chunge in the flow limit from an
aversge monthly Hmit to an apmual average limit. Furthermore, this erroneous conclusion could
have been prevemted if the permir had been modified as requesied during the earlier commerr
” peried 1o cleacly state that the change represents a correction to the previons permit, rather than a
moedification of permit requirements.

The antibacksliding and apti-degradarion regulations allow adminisradve corrections w NFDES
Permits withour impacting anri-degradation or antbacksliding converns. The U.S. EPA and e
Massachusetts Department of Enviromnental Protection are in error in stating that the mass-based
BOD and TS5 Iimitatons are required to address these issues. Thi: requested penmit modification
1o specifically recoguize the change o the flow limit as a correction would eliminare the perceived
need 1o impose more stringent discharge limitations than contained in the previeus permir.

EPA indicates that they, did got add the requested footnore because it is not necessary to clarify the
linit, While the clarification is not needed 1o identify the numeri: value of the fow limir or the
method used (o calenlals compliance wirh the fow limit, the clarification is needed 0 demonstmate
- compliance with federal anti-backsliding provisions and EPA and MDEPs own conflicting
comments beiween their responses to the two drafts clearly indicares that thers is a hcnaﬁx 10
adding this simple clarificarion.

Because EPA improperly presenis amti-backsliding concerns relaring specifically to the
discharge flow rate as a basis for deaying requests made by the Town 1o eliminate weekly
massed based limitations for BOD and TSS, the Town requests that appeal of the flow Lmir be
allowed on the grounds that EPA used the annual flew limit to improperly esiablish
unnécessarily stringent mass-based weekly BOD and TSS limits.

The Town specifically appeals the nse of the flow limit for estabiishing any weekly or monthly
mass based limirs and appeals the use of consideration of we flow limit  impose any
consrraints on the basis of anti-backsliding and anu-degradation. The Town of Belchertown is
.m0t asking that the pumeric annual average flow limit be changed, only that the clarificarion be

-8 -
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made and that the correction w the limit net be allowed as an argument to be used to place
wnnecessary burdens on the Town.

Conclusion; Therefore, on behalf of the Town of Belchertown, we equest that the
Environmenral Appeals Board and the Office of Administrative Aj:peals direct U.S. EPA Region
1 and Massachusetts Department of Environmental Protection o modify the permit as requested ta
indicate that the change to the flow limit is a correction, not subject to antidegradation or amd-
backsliding requirements.

Appeal Item 2 - Part I A.1 - Page 2 of 10 - Mass Loading Limits (BODs and TSS}
Tighe & Bond Comment on Drafi Permair:

“Monthly and weekly mass Ieading limirs for BODs ami TSS are not included in the
current permit, but had been proposed in the September 2000 draft permit.  The current
draft comtains the same limits as the withdrawn 2000 draft permit. These limits were
derived by muliplyiog the monthly and weekly concentration Limits by the anmual average
flow rate (1.0 mgd) and a conversion factor of §.34 10 arrive af a mass loading value.

As noted in our comments on the September 2000 draft premic, the Town of Belcheriown
takes exception to this approach as it uses an annual average flow to compute weekly mass
limits. Since average weekly flows can be significanty greater than average annual flows,
any mass limit would be more appropriately caleulated based on flows that correspond
with the loading frequency in guestion, i.e., maximum monrthly flow and maximum
weekly flow. Additionally, because the monitoring requirements in the new permit
require sampling once per week, this effectively results in the weeldy average condition
being the equivalent of a daily maximum limit. The approved basis of design for this
facility included a maximum daily peaking factor of 2.5 ymes the anmal average flow.
Based on this peaking factor for weekly flow conditions, :« mass based BOD; limit of 63
1bs/day would result in a required effluent concentration of 3.0 mg/L.. An effluent BODs
limit of 3.0 mg/L cannot be reliably achieved and was not included in the approved
faciliries plan and final design.

Although the Town has previously contested the inclusion of weekly mass based lirmirs,
noting that imposing weekly and monthly mass limits would unreasonably restrict facility
discharges without a technical basis for establishing the new limir, and had requested that
the mass loading limifs be either reraoved from vhe drafi permit or adjusred o reflect the
Jesign maximnm monthly and weekly fiow conditions for the facility, the new draft permir
includes the same proposed limivs, calculated using the snme methods, based on anpual
flowr.

-9.
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While the Town continues to disagree with the hasis for the proposed hased mass based
limits for BOD and TS8S, the proposed limits would te acceprable to the Town if
clarificarions are made to the permit to indicate that the calcularions of discharge BOD and
TSS mass for compliance monitoring purpeses are to be raade using the same methods
used by EPA to derive the permit limits (i.e, permir corupliance caleulations should be
made using the anmal average flow rawe as required 1o be 1epored in monthly monitoring
reports and corresponding weekly or menthly average concentrations). - This approach will
allow direct comparison of the discharge monitoring data with the permit limitations using
the same basis for establishing calculated wmass values, This method would be more
consistent with the basis for the proposed linairs.

Suggested modifications fo the permit are ag follows:
Add fooinote 10 to all mass based limirations for BOD and {55 1o read as follows:

“10. The permittee shall use the annual average fiow ai shall be rqum'ted each monih
(see foomote 1) and corresponding weekly or mombifv average concemtrations in
calculating compliance with all mass based limirations, ™

EPA Response:

“MADEP adopted a policy establishing flow limpits in POTW permits &s an annual
average in order to account for seasonal flow variations, particularly those associated
with high flow and high groundwater which commonly occur in the spring time. See
Tune 12, 2000, MADEP-DWM NPDES Permit Program Policies Related to Flow and
Nutrients in NPDES Permits (“Flow Palicy™). The calcuiation of the Belchertown flow
is based on annual average flow tather than the mombly average flow caleulation
employed in the prior permit. Cousistent with the Flow Policy, the Agencies have
imposed weekly and monthly mass limirs in order to tmainfdin approximate overall
pollutant Toadings of BOD and TSS in the receiving water

Mass limits are reasonable in light of the continuing severe impairment of the receiving
waters — Lampscen Brock, Weston Brook and Forge Puad - caused by Belcherown
WRF effluent discharges and other inpuis, Each of the receiving waters is each Ysted
on the Massachusetts Year 2002 List of Ympaired Waters under Category.5 as water
quality limited segments requiring the calenlation of a total maximum daily load of
pollutants in erder to implement water quality standards. Lampson Brook and Weston
Brook are impaired by unionized ammonia, chloerine, ncessive murrients and organic
enrichment/low DO, while Forge Pond i impaired by mutrients and noxious aquatic
plants. As the Agencies explained in the Fact Sheet, the use of the annual average flow
w caleulae weekly and monthly mass loading limits will 1end w offset any increase in

-10-
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Appeal; The Town of Eclchertown appeals a) the inclusion of niass based limits for five-day
Biochemical Oxygen Demand (BODS) and Toral Suspended Solid:. (TSS) and b) the method used
1o caleulate the limits and ¢} the policy used by U.5. EPA Region I o establish such limitations.
This appeal s based on the use of incorrect assumprions nsed by EPA in developing such
limitations, inconsistent application of such limitations, and the following errors made by EPA
andfor MADEP in establishing such limitations end denying r:vision of the draft permit as
requested by the Town.

1. EPA and MADEP incorrectly Interpreted requirements for anti-backsliding and anti-
degradation iu estublishing the weekly mass-based limitations.

In the response to comments on the draft permir EPA grgues thay the use of the annma! aversge
flow w calculate weekly and monthly mass loading Limirs will wend to off-ser any increase in
Inading that might ctherwise be cconr as a result of the new definition of the flow limit. While
this may be true for monthly average loadings, where the previous permit included 2 flow Jamit
for monthly flow, there bas never been any limitation on weekly {low limit, and this argument is
nor applicable to limitatiens for weekly discharge loadings. Estiblishing a weekly based mass
discharge lmitation is nor necessary to address anti-back sliding nnd amil-degradation provistons
as the previous discharge permit was not more Stringent with rerpect to weekly BOD and TSS
discharge Tequirements,

2. EPA incorrectly interpreted Massachusetts Wider Quality Certification
Requirements.

Tha Massachuserts Water Quality Certificarion anached vo the Final Permit requires mass based
monthly limits for BOD and TS5 to meet the Massachusets Warter Quality Standards
Antidegradation Provisions, The Water Quality Certification doe: not include any discussion or
requirements with regard to establishing” weekly discharge Hmitadens for BOD and TSS. Weekly
massed based limitations for BOD and TSS are not necessary for Water Quality Certification.

3. FPA incorrectly applies a draft Massachnsetts nutriemt control policy for control of
aon-puirient parameters.

The response to comments on the draft permit references a Juoe 12, 2000 MADEP-DWM
NPDES Permit Program Policies Relared to Flow and Nutrient in NPDES Permiis as the basis
far imposing weekly and monthly mass-based BOD and TSS Hmtations. This pelicy appears
ter have been issued as a draft only. MADEP was contacted ¢m July 7, 2005 and no final
policy was idenrified {$¢¢ Appendix I). Paul Hogan of MADEP said that It is an "operarive
policy”, meaning that it describes how DEP staffers write NFDES permits but it is not a
formal policy that has been adopred for the public. It is not availible through the web site.

The use of the referenced draft policy as a basis for establishing finul NPDES permir limitations is
nor justified on four grounds. I) The policy does not provide guidance on the flow valuse to be
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used for establishing mass hased limitations for moathly average and weekly average BOD and
TSS limitations, contrary w EPA's response comment. 2 The policy s a draft policy and has not
been finalized and thevefore is an inappropriate basis for establisting final enforceable NPDES
Permit limitarions. 3) The policy has not been released for any puhblic review or comment. 4)
Neither EPA nor the Massachusetts Department of Environmental Protection have performed an
analysis of the potential adverse impacts of the policy as drafted. Based on these considerarions,
the draft policy shoukd be disallowed as a basis for establishing emforceable final NPDES
discharge limitatons.

The MADEP policy cited by EPA does not reference establishment of weekly or monthly based
limitations. The policy discusses thar flow Limits should be base:l on annual average values (as
presented in the permit) and then goes on in the samg sentence in which anmual flow limits are
diseugsed 1o state that BOD and TSS limits should be expressed m both concentration and mass
units. There is no mention of establisking weekly or monthly Bi¥D or TSS limits. It does ner
follow from this draft policy that e annual average flow rate should be used for establishing -
monthly or weekly mass-based limits, especially given that the araft policy establishes that the
intent of using zn annual averags flow rare is to address the vaability inherent in wastewater
treatment plant flows. There is nothing in the draft pelicy that addresses the need for or the
meéthod vo be used to eswblish monthly or weekly mags limits. EPA i8 incorrect in applying the
draft policy langnage developed for amnual average limitations for establishing ummecessarily
siringent weekly or monthly mass- based limivations and facwally errs when refezencing this
policy as fonming the basis for any decision to apply annual averaye flow limits to calculation of
monthly or weekly mass-based limits,

The drafi MADEP policy cited by EPA is intended to address comrol of numients 2s indicated in
the title. The draft policy discusses only flow, wial phosphorus and nitrogen. BOI» and TSS are
not generally considered to be nutrients and the policy dees not indicate that they are considered
as such for the context of the policy. The only reference to BOD und TSS in the draft policy is in
relationship to determination of annnal flow limits, The fact that the language of the policy lists
BOD and TSS as separate from notrients (*...BOD,TSS, and mutrients,..”} further indicates that
BOD and TSS are not considered murients for the purposes of the Jraft policy.

Use of this drafi policy as the basis for establishing mass based permit limits for BOD and TSS is
inappropriate and any permit limits for BOD and TSS establishey based on this use of the draft
policy should be elimipated from the permit.

4. EPA may have falled to include documents elted in the response o camnments in the
administrative record as specified inder Section 124.17.

Section 124,17 requires that EPA include documenrs cited in cesponse to comments in the
administrative record. No publicly available copies of the draft lune 12, 2000 MADEP-DWM
NPDES Permit Program Policies Related o Flow and Nutrient in NPDES Permits cited by EPA
were idenrified by Tighe & Bond or the Town, MADEP employces indicated by telephone that
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or contribute to further impairment of the recefving wauters or result in the lowering
of water guality.

EPA and DEP have previcusly been provided with documentation Jemonsmating that downstream
Disselved Oxyzen (DO) concenrrations are not impacted by the tischarge from the POTW, but
are directly related 1o rhe presence of large weiland areas through which Lamson Book flows
which reduce oxygen levels due to the presence of namrally occuaing anoxic soils. A copy of
this information with cut attackimenis is provided in Appendix J, Downsmeam dissolved oxygen
concentrations are virwally the same as chserved for a conrol werland system rthat receives no
wastewater discharges and is protected as a water supply avea. -

Burephicarion rates ave controlled by nutrient availability rather than availability of orgamics
measured by BOD. There is no technical justification to place ¢xmemely burdensome weekly
mass based BOD limits in the permit when the concentration Jimiw: are as low as 5.0 mg/L for a
monthly average and 7.5 mg/L for a weekly averape.

9, EPA is inconsistent in {ts application of requirements for weekly mass-based BOD
andl TSS permit limitations.

Tighe & Bond and the Town of Belchertown are aware of at least one other Massachusemns
NPDES Permits for POTW issued within the last year that conwins weekly and maximom daily
concentration limitetions for BOD and TSS, but does not contaiiy weekly or daily mass based
limnitations for BOD and TSS, While specifics of raceiving warer yuality are different, there is no
established requirement for EPA to express weekly BOD and T)S limitations in terms of both
concentration and mass,

10. Methods used by EPA to establish limitations are inconsistent with methods required
to be used by the Town for compliance monitoring.

The Town requesied that the draft penmit be modified so that the methods used 1o demoensirate
compliance with the permir limits be equivalent to methods used w establish the limie, ¥ is
inapprepeiate for EPA o require & different and more stringem standard for enforcement of a
Himit than for establishing the limit. To use an analogy, this has the same effect as establishing a
speed limit in miles per hour and enforcing that limit by measvring kilometers per hour, While
that would epsure compliance with the lonitaton, it is clearly not justified and is unduly
burdensome and legally indefensible. If the annual average flow is used for the development of 2
limit, the same paramewic should be used for demonsmaring compliance with the Limitatiom,
EPA has fafled to provide amy justificaion for denying the reguest to allow equivalency in
calenlation of permit compliance, and the permit conditions sboula be removed.

11.  Agency comments disregarding the Facilities Planning I'rocess are cause for concern
for any publicly funded facility.
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Agency comments distegarding the Facilities Planning Process .re cause for concera for any
publicly funded facility. It has been only 8 years since the faciliiy planning process completed.
There are no new conditions in the receiving warers rhat warrant conditions more siringent rhan
included in the 1997 permit and accoumted for in the design of the facility. The commenis
regarding use of peaking factars is also inconsistent, as the Agem s disallow consideration of a
peaking factor for weekly limits, bur indicate that the Town may use daily peaking factors ar its
discretion.

In surnmary, EPA Region I and the Massachusetts Department of Environmenral Protection have
issued incorrect findings of fact in staring that the proposed mass based limits represent no change
w the previous permit, 'We believe that the conclusions thar the mass based limits are required
gither for anridegradation / antibacksliding concerns or based on the requirements of 40 CFR
122,45 (D (1) are also incorrect. The inclusion of the mass based limiws is based on an un-
reviewed draft pelicy which represents an imporrane discyetionary policy which wartants review
by the Environmenral Appeals Board and the Office of Adminisnutive Appeals, not only for its
impact on the Town of Belcheriown but 2lso as it relates to impace:, 10 a wider commumty and the
failure 10 provide adeguate public notice and opportunity for coninent and failure to adequarely
consider potential adverse impacts of sueh policy. We urge the Environmental Appeal Board and
the Office of Administrarive Appeals to review not only the cootent of the contested permit
conditions bur also the process by which EPA Reglon I and Massachusetts Deparmment of
Environmental Protection derived said conditions.

Conclusion:  Pursuant to this appeal, on behalf of the Town of Bulchertown, we request that the
Environmental Appeals Board and the Office of Administrative Appeals direct U.S.EPA Region 1
and the Massachuseris Deparment of Environmental Protection remove the mass based limitations
for weekly BOD and TSS included in the NPDES Permit. We also request that if mass based
limirations are not removed, thar the permit be modified o stipulan: that the same flow paramerer
wsed for developing the limirs (i.e. annual flow) be used for the pucposes of demonstrating permit
compliance.

Appeal Item 3 ~ Part LA.1- Page 3 of 9 ~ Phosphorus Limits

Tighe & Bond Comment of Draft Permi:

“As with BOD and TSS, the monthly avérage mass based limit for phosphorus has been
calculated by EPA using the anmal averape flow permit lieit. Ciring the same concerns
as noted above, permit compliance calculations should be 1nade on the same basis as used
for establishing the permit limit.

Snggested modifications to the permit are as follows:

Add footnote 10 to mass based limiwrions for phosphorus to read as follows:
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“10, The permitiee shall use the annual qverage flow ar shall be reporied each month
N (see foomore 1) and corvesponding weekly or monthly average concemtrafions in
calculating complionee with gll mass based limirations. "

T EPA Response:

“Masg based limits for phosphorus have been added o e permir in order to maintajn
loadings to the Teceiving water and to ensure complianve with Massachusens WOS,
Please see Response #1 above. Given ffiat a major cause of impairment of the receiving
water is phosphors-driven cultural eurrophication, the Agencies believe that it is
appropriale to minimize the risk of increased phosphorus loading by opting for a limit
based on the annual average flow rather than the less conservative alternatives set forth
by the Permittee."

Appeal: The Town of Belchertown appeals &) the inclusion of mass based limfs for phosphorus
and b) the methad used to determine mass-based phosphorus limitaiions,

The Town appeals the inclusion of a mass based limit on the basis that the Agencies have
improperly denied the requested permis modification to allow usa of the annval average flow for
permit compliance consistenr with its use for permir caleulation,

The recently rebuilt tertiary treament facility was designed to meet a phosphorus limitation of
0.25 mg/l during warm weather condions when the faciliy is also required o meet very low
BOD and TSS limitariops. Meering this limir on a year round basis, especially during cold
. weather will impase additlonal reswrictions on the wastewater weatmen: facility, 1.5, EPA and
the Massachuserts Deparrment of Envirenmental Protection have already indicated vhat it is
appropriate to relax BOD and TSS resirictions during cold weather conditions. Use of an anoual
average value for flow for permit compliance would allow appropriate latitude in cooler months
when phosphorus removals are mare difficulr to achieve and flows ¢an be higher. The Agencies
have failed to demensirate a need for monthly phosphorus loading limits. Annual loadings are
g more meaningfil in terms of downsiream cultural ewirophication.

The second issue vnder appeal s the procedure irself used for determining mass based limits and
compliance with those limits, As argued earlier for BOD and TS8S limits as discussed above, the
practice of developing limits by one set of standards and enforcing compliance through a separate
set of standards is not legally defensible.

EPA, in their response 10 comments on an carlier draft permit acknowledges that the modification
to the flow limir is a correction. They stare that the purposs for corcecting the flow limit is to *...
allow varjation in flows at WWTPs, particularly during the spring tme rngff evens.” ‘The
method wsed wo calewlare a' monthly average phosphorus mass limit Is inconsistent with the
correction of the flow limit to an annual average Limit, and does not allow variation in flow as
stated by U.S. EPA Region I.
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Conclusions: On behalf of the Tewn of Relehertown, we request that the Enviroamentsl
Appeals Board and the Office of Administrative Appeals dirert U.S.EPA Region [ and the
Massschusets Department of Environmental Protection 1o deleu: the mass based limitations for
phosphonis from the permit or require that the permit be revised 10 indicate thar compliance with
the linair is to be detenmined using annual average flow.

Appeal Ttem 4 - Part | A.1 - Page 3 of 9 - Copper Limit

Tighe & Bond Comment of Drafi Permit:

“In 1999 EPA made modifications to the water qoality oriteria for copper. The new
limits for copper have been calculared at lower values than contained in the 2000 dratt
and the 1997 permit.  The proposed limits of 6.4 ug/l 43 a monthly average and 9.2
ueg/l as a maxiraum daily limit are significantly below thie range of values rsported in
the lasi two years of data reviewed.

Iu comwnents presenied 1o EPA on the Sepiember 2000 draft permit it was noted that the
copper limit proposed at that time was extemely stringent and may be techmically
unachievable, In addition, there are pumerons techmical 1o asons why the need for copper
limits remains in question including, the reduction of copper toxicity due to decreased
copper bicavailability associated with complex formatiom with other materials, the
lisnitations of commereial laboratory testing and the merhods used for development of the
Gold Book standards,  For a number of years EPA has been working with Warer
Environment Federation (WEF) to develop a biote ligani medel for copper oxicity 1o
account for the infiuences of wastewater characteristics with the reduction in copper
toxicity, However, to dare, EPA has not used the results of this research 1o address che
problems minmerous communities are facing in regard o extremely stringent copper
limirations. For this reason, the Town of Belehertown requested that copper limits not be
included in the previous draft permit until these issues were resolved,

While it appears unlikely that EPA will soon modify the ¢ riteria values for copper based
on the bigtic ligand moedel, the calewlation of the copper limit as currently presented hy
EPA in the Fact Sheet is a function of hardness. The higher the hardness, the less foxic
copper is and rhe higher the allowable discharge limit. EPA has used 3 hardeess value of
60 mg/l for calenlating copper limits. The Fact Sheet does not provide z statement of
bagis for this value and we believe that it is inappropriately low. The dam included in the
Toxieity tests from 2002 and 2003 indicate thar this value is not reflective of typical in-
stream hardness afier mixing with the discharge. The average outfall hardness was 94.5
mg/l and the average in stream hardoess above the ourfall was 72,9 mg/l. Based on the
7Q10 dilutien rato of 1.065, the calculated hardness down sweam of the outfall (the
locarion used as the basis for calenlaring compliance with State Warer Quality Standards)
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is 93.2 mg/l. If the in stream hardness is assumed to be 93 2 mg/l, the calculated monthly
average limit for copper would be 9.0 ug/l rather than 6.4 ug!l and the caleulated
maximum daily Timir wounld be 13.4 ug/l rather than 9.2 ugsl.

While recaleulating the copper limits based on the observed average hardness of 03.2
mg/l will not by jrself bring the facility into complianc: with the proposed limirs, it
would make a significant difference in the potential gbility to comply with the limit,

Becanse hardness so sirongly effects the theozerical toxicivy values used for establishing
copper discharge limitations, and because hardness is a parameter the POTW has the
potential to centrol, we believe that POTWs should be allowed to comtrol hardness
through chemical addition as part of the weamment process in order to allow a higher
discharge copper Limits, much as alkalinity is allowed to be added in order to achleve
pH Iimitatons. For facilities that add sodium hydroside for conmol of pH, an
operational change ro a magnesium hydroxide, for exaraple, could be used to both
contro! pH aod add hardness 1o the effluenr.

Given the latge porential additional cost 1o provide treamnt to Temove copper through
other forms of chemical additon, such as polyaluminum chloride to achieve the low
Yimits inchided in the drafi permit, & would be preferable to develop more flexible
alternative permit limits that are expressed in the permir as a function of hardness,
using the sawe equations used by EPA 10 develop the proposed discharge limitations,
While the limitation could be expressed in the permit directly in the form of the
equarions used by EPA o develop the proposed limitations, for compliance menitoring
and for operarional evaluation, it may be simpler to expiess the limirs in rabular form
based directly upon EPA's equarions as presented in the aiached table 1.

While this may be a new approach for expressing copper discharge limitarions In
NPDES permits, the propesed method is based on establishing limitations using the
seme numeric methods used by EPA in the draft permit. hut addresses the acmal site
specific discharge hardness art the time of permit complience menitering.

This approach will, necessarily require collection of addiional discharge hardness data
10 determine compliance, and it is recoramended that haniness data be collected ar the
same frequency and time as effluent copper discharg- monitoring 1c allow direct
evalnation of allowable copper discharges at the tme of discharge. This appreach
reraing 2 significant level of protective conservarism in thar the limits are still based
assuming annual average flow occurring ar a time of mindwm (7Q10) siream flow.

Furthermote, addition of hardness to the weamment process is expected 1o provide an
incremental improvement {n copper removal efficlency, While this alons is not
expected to be sufficient 10 bring the facility into compliance with the limits currently
confained in the draft permit, combined with the proposed mechanism for hardness
based permit limits as discussed above, additon of hirdoess may be sufficient w
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achieve permtit compliance without the addition of further amounts of chemicals such as
polyaluminum chloride which are knows to cause probleius with sludge processing and
may also interfere with achicving the very low solids limits imposed on the
Relchertown POTW. Use of polyaluminum chloride for copper control may also have
an undesirabie side effect of increasing aluminimm concentrations in the final weated
effluent.

Supgested modifications to the permit are as follows:
On page 3 of 10, replace the line beginning Total Recoverahle Copper with the following:
“Yoral Recoverable Copper  ug/l.

See atrached Table 1 for Bmits Hmomth 24-hour composite®,
Hardness mp/l  Report Himonth 24-hour composite®,”
Mnsert anached Table 1,

Tighe & Bond and the Town of Belchertown recognize that vhe inclusion of bardness
based limitations for copper expressed directly in the permit may be a new concept. We
are unaware of other similar discharge limirs. However, we are aware that in other
permits, specific limitations for pellutant paramerers have lieen expressed as a unction of
other discharge parameters, such as if the flow is above a given velee, a pollutant
discharge limitarion may be one vahie and if the flow  below the given value, rhe
pollurant discharge Iimitation is ancther value. Thert-{ore, there is precedem for
establishing differsnt permit Lmits e be complied wah under differemr discharge
conditions.

All of the modifications 1o the permit proposed in this lemer are consisient with (he specific
methods used by EPA to determine the limirs included in |ive draft permit. There are no
adjustments or modifications to State Water Quality Standards used for developmenr of the
proposed revised limitarions,

The expression of the limirations for copper is consisten with EPA’s reqnirement to -
express limitations for toxic merals in terms of concentration Hmits.

While the development apd fnclusion of permit limications are expressed as a function of
hardness may presemt e minor additional level of effort for both the POTW and EPA to
moniter and verify permir compliance, the poteatial benefits to the Town, mcludmg
fmancial benefits, significantly ourweigh this potential drawhack.
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(iven the high level of importance in reaching agreement on the proposed modifications
) prior 1o finalizing the NPDES permit, on behalf of the Town of Belchertown, Tighe &
Bond requests thar a meeting be set up o discuss these istues directly with EPA prior to
issuing the final permit. Please notify the undersigned of dates yon may be available 1o
mneet 1o discuss these issues.

60 6.4 0.2
a0 7.9 11.56
100 9.3 14.3
i 120 11.1 17.0
140 12.7 19.7
- 160 14.3 2.5
180 15.8 4.9
- 200 17.2 7.5
220 18,7 50.1
240 202 2.7
) 260 21.6 45,2
280 23.0 7.3
- 300 2%.4 40.3
Notes: '
- Based on a receiving sweam dilution factor of 1.063
) Hardness used for determining limit shall be equal to or
greater than stated value,
i Hardness analyses must be performed on the same collecred
for copper menitoring,
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EPA Response:

“The copper limit 8 based on national crireria recommendations promulgated by EPA
under Section 304(a) of the Clean Water Act and adopred by Massachusens as a pazt of
its water quality standards. See EPA National Recommended Water Quality Criteria
{2002 and 314 C.M.R. § 4.05(5){e), Massactusens WS require that EPA criteria

\ established pursuant to Seetion 304(a) be used for toxic <onsttvents