BEFORE THE ENVIRCNMENTAL AFFEALS
UNITED STATES ENVIRONMENWNTAL PROTECTION
WASHINGTCOHN, D.C.

In re: Consent Agresemant and
Final Crder
CAA-HQ-2005-xx
CERCLA-HQ-2005-xx

EPCRA-HO-2005-xx

Consent Agreements and FProposed
Final Oxders for Animal Feeding

Cperations

Tt M et et e o

ORDER DIRECTING OECA TO SUBMIT A
EEFORMUTATED FTNAT, QORDER

In order for the Board to have a better understanding of
OBECA’s positien on the scope of the final orders in the above-
gaptioned matters, the Board hereby directs OECA to aubmit a
reformulated proposed final order congistent with QECA‘g3
repregentations made in its briefs supporting the consent
agraemants and during the December 13, 2005 hearing.®! OECA has
congigtently maintained that the proposed agreements are
administrative penalty orders only, and that they deo not inelude
any enforceable compliance aspecta.? COECA maintaing that the

only enforceable requirement in the consent agreements is the

' See Supplemental Memorandum in Support of the Consent
Agreements and Proposed Final Orderg for Animal Feeding
Operations (“Supplemental Memorandum*} at 5-7, 11; Complainant’s
Brief in REesponge to the Non-Party Brief Filed on December 20,
2005 by the Azzociation of Irritated Residents, Et Al {“CECA’s
Regpenge to AIR'z Brief*) at 7; Hearing Transcript at 9.

!gupplemental Memoranduom at 5; Hearing Transcript at 9, 16-
1&.



2
requirement to pay the assessed civil penalty within 30 days of
the receipt by Respondents of an executed copy of the consent
agreement .®* Other substantive provisicns of the order, including
all of the provisionzs relating to the funding and carrying out of
the monitoring program, are part of the covenant not to sue that
ig not intended to be an enforceable part of the order.t
However, the atructure of the current proposed final order doss

not clearly reflect this formulation.

When questioned by the Board on thisa point, QECA has on two
necasions offered to submit a revised proposgsed order that would
only cover the enforceable aspects of the agreements. See

Supplemental Meworandum at 7 n.4; Hearing Transcript at 18.

The Board believez it would help in its understanding of
OECA's ponition if OECA did submit the proposed refoxmulation of

the proposed final order as it offered to do.® Therefore, the

OBECA’s Response to AIR's Brief at 7.

1 gee Supplemental Memorandum at 5, 11; Hearing Trangcript at
15-18.

* The request in this Order is intended to aid the Board in
its understanding of OECA’s positicon and its review of thesme
congent agreements. This Order should not be interpreted to
guggest that the Board has made any determination on whether
ratification of the conzsent agreements in any form is appropriate
in this case.
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Board hereby orders OECA to file a revised proposed final order

by no later than Wednesday, January 25, 2006.°

S0 ordered.

Dated: l/f?’/t? 6

ENVIRONMENTAL APPEALS BOARD

By : &?f’_{/‘ﬁ_—»&ﬁ_

Edward E. Reich
Envircnmental Appeals Judge

‘Documents are *filed” with the Board on the date they are

received.



CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing Order
Directing CECA to Submit a Reformulated Final Order, were sent to
the following persons in the manner indicated:

By Intercffice Mail Robert 2. Kaplan

{and copy by facsimile;: Bruce Fergusson
Special Litigation & Projects
Division

Office of Civil Enforcement {2248-3)
1.3, Environmental Protection
Agency

1200 Pennsylvania Ave., NW
Washington, DC 20450

202-554-0010 FAX

By U.S. First Class Mail: Lae Poeppe
F & W Eags
2313 Hilltop
Anita, Iowa 50020

Steven A, Nichols

MCM Poultryy Farm

E&11 Peck Road
Aromadia, CA 9100&6-5851

Mike Csterholt
Water Works

2104 E 300 Ecuth
Fortland, IN 47371

Kim Wendel

Bob Wendel & Son’'s Poultry
14830 Cochran Road

HNew Wezton, OH 45348

K-Brand Farms

715 Glen wWild Road
E.Q. Box 119
Woodridge, NY 12789

Henningsen Foods, Inc.
Shell Egg Division
851 Third Street

F.Q. Box 7O

David City, NE 68632




Lennartz Farms
3178 S8t, Peter R4,
Ft. Recovery, Ohioc 45846

Center Fresh Egg Farm, LLP
546 3™ Ave. East
Oakalooaa, Towa BE2R77

Steven C. Badgett

Badgatt Enterprises LTD

743 Mercer Darke County Line Rd.Ft.
Recovery, OH 45848

Greg B. Nelson
8690 Quall Circle
Manhattan, KS &6502

Falrway Farms
328 Monterey Rd.
Franklin, FY 42134

William EBrenton

Brenton Brothers, Inc,

E.O. Box 190

balles Center, Iowa S50063-0150

Fuszszl]l ERoe

RFoe Farms, Inc.
72368 110 St.
LeRoy, MN 55851

Terry Finnerty
10347 W. B8R 24
Dunkirk, IN 47336

Jerry and Ruth Warren
6873 E. 625 N
Union City, IN 47350

Fonald Evans

E & 5§ Swine, Inc.

2492 Mobleys Bridge Rd,
Grimeeland, W.C. 27837

Kenneth Carroll

C & C Farm=

4201 Hayez Mill Rd.
Godwin, W.C., 28344



Dated:

JAN 13 2006

Williamson Swine Farms
1225 Lisbon Street
Clinton, N.C. 28328

James A, Zoltenko
ER1, Box 10&
Courtland, KS &6323%

¥ober Farms LLC
8990 Peach Rid
Spaxrta, MI 45345

WL

Annette
SE ary



