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UNITED ENVIRONMENTAL AGENCY 


WASHINGTON, D.C. 20460 


ENVIRONMENTAL APPEALS BOARD 

APR 20 2012 

David Allnutt, Regional 
Office 
U.S. Environmental Protection Agency, Region 10 
1 Avenue 
Seattle, WA 98101 

99220-3528 

West Boise Wastewater v""""v.,,,, Facility 
Permit ID 0023981 

Appeal Number: 12-02 

Dear 

("Board") initiated a alternative U."UWLv 

resolution program to parties resolving disputes before the 
Participation is completely voluntary. to the Pilot Dispute 
Resolution Program Information Sheet for more information on the Board's pilot ADR program. 

Ifyou would to participate in the Board's 
the Board no than May 11, Because 

all parties, 
notifying notification 

As stated 
ADR pilot program, the matter will be stayed 

required to submit written summaries ofthe 
Board that use the ADR pilot program is not appropriate. 

Board not receive a to 

Board's 

parties, either 
or individually, by May 11, 's docket 

resolution. You inform the filing 

Intemet Address (URl) • 

Recycled/Recyclable. Printed with Vegetable Oil Based Inks on 


t1!1n'//WV</W.soa 

issues. limited circumstances, the 



at (202) 233-0121, or by filed with Clerk of the by the 
deadline. 
system, I by ....""e"u"" 

Please note this letter not extend any existing deadlines for submissions to 
Board. 

Sincerely, 

J~~ 
C Eurika Durr 
Clerk the Board 

Enclosure 

cc: 	 Michael Bussell, Director 
Office of Water 
U.S. Environmental Protection Agency, Region 10 

1200 Sixth Avenue 

Seattle, WA 98101 


the Board's website for instructions on electronic 



ENVIRONMENTAL APPEALS BOARD 

PILOT ALTERNA TIVE DISPUTE RESOLUT10N PROGRAM 


INFORMAT10N 


use 
(including 
techniques 

conflict 

or "Board") 
in resolving disputes before 

of the many benefits 
,"v'c"",",;:' and 

ADR 

•

•

• 


a pilot 
dispute 
Board 
with federal courts 

to voluntary 
Agency 

a EPA, 
stakeholders, 

• Improved working 


• Increased likelihood 

regulations; 

stakeholder support Agency and• 
environmental outcomes. • 

27,2000).EPA's Policy on 1Jtc'/./UCt:; Resolution, 65 Fed. 

parties the option in ADR with the 
as a neutral evaluator/mediator. An EAB Attorney, as 

primary purpose of this ...w"",."...., is to provide a 
of cases before the Board. As further 

In some cases, or the 
use of the pilot program would be 

parties are not precluded outside the 



Procedures 

all parties agree to participate, ADR will nrc,""""''' following manner: 

An Appeals Judge" and serve 
evaluator/mediator. Judge may by a Board 

as an "EAB Settlement Counsel," who will also serve as a neutral party. Upon 
""O"I",'U"'C'H of the and the EAB Counsel, the Board an 

assignment and staying the proceedings days to 
to proceed. In filed under Part 22, however, this stay will not 
any other a notice of appeal section 22.30(a). 

circumstances, 
Board's resolution this 

matter. 

the EAB Settlement 
Counsel during which the will 

a date will be set an initial ADR 
meeting. 

following the status each party will with 
submission (no more 15 double-spaced 

positions on In addition to 
submissions must 

The 

not be shared with any 
submissions, the Judge determines would be 

ADR Pilot Program, parties will be so 
docket. circumstances, are not precluded 

ADR pilot When a matter is 
Judge nor the Settlement Counsel will 

resolution. 
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D. 

the initial the Counsel 
will begin by explaining the Board's ADR The 
parties as as the neutrals will then to nrn,{'p,'fj 

As directed by Judge, the be required to make oral presentations and 
may respond to of other participant(s). ADR to be the 
participants must have authority to matter or have ready access to an individual 

authority. . as well as their may participate. 

E. 

to in direct discussions without 
Judge or the EAB Settlement ~vy~",V and attempt to fashion a 

resolution. 

It is important to note that the above-mentioned oral assessment, while informed by the 
Judge's knowledge and experience, has no binding on decision of Board 

the event issues are not resolved through ADR and the matter is returned to the Board's 
docket. assessment is based solely on the the parties provided the ADR 

should not used as a definitive predictor the outcome should 
called upon to render a decision on the matter. 

the ADR will be the matter 
will active docket resolution: (1) the Judge, in his/her 
discretion, that the ADR not made substantial within 60-day 
stay period; (2) Settlement Judge, in discretion, that ADR is no 
appropriate; or (3) any party determines that it no longer wishes to participate ADR. When a 
matter is returned to the docket, neither Settlement Judge nor the 

Counsel will participate in any way in Board's resolution. 



H. 

Any not resolved through ADR whole or in will be to the EAB 
for resolution by the Board. Again, should the matter be returned to the 

docket, Settlement nor the Settlement will participate in 
in the 

I. =-'-=== 

of the process, all, some or none of the issues were 
Conflict Prevention and 

and document their with the pilot 

The confidentiality of during ADR is 
the Administrative Dispute ("ADRA"), 5 

following is a 

or other vV'''IJ''''''''Jl 


communication or any communication 

unless: 


(1) 	 to the resolution p[()Ceedlng and 
in writing; 

(2) dispute resolution communication has already been made 
public; 
(3) the dispute resolution communication is by statute to 
be public; or 



(4) a court detennines that disclosure is necessary to prevent manifest 
injustice, help establish a violation of law, or prevent serious harm to 
public health or safety, after taking into account the integrity of dispute 
resolution proceedings in general. 

The ADRA also states that a party to a dispute resolution proceeding shall not 
voluntarily disclose or be required to disclose (through discovery or other 
compulsory process) dispute resolution communications unless: 

(I) the party prepared the communication; 
(2) all parties agree in writing to the disclosure; 
(3) the communication has alfeady been made public; 
(4) the communication is required by statute to be made public; 
(5) a court detennines that disclosure is necessary to prevent 
manifest injustice, help establish a violation of law, or prevent 
serious hann to public health or safety, after taking into account the 
integrity of dispute resolution proceedings in general; 
(6) the communication is relevant to detennining the existence or 
meaning of a settlement agreement resulting from the dispute 
resolution proceeding or to enforce such an agreement; or 
(7) except for dispute resolution communications generated by the 
neutral, the dispute resolution communication was provided to or 
was available to all parties to the dispute resolution proceed :ng. 

The parties may agree among themselves to confidentiality protections beyond 
those provided for by the ADRA. For example, parties may agree in writing to 
keep statements they make, or documents they share with all of the other parties, 
confidential. This agreement for additional confidentiality protection, however, 
does not prevent communications not specifically protected under the ADRA 
from being required to be disclosed through discovery or other compulsory 
process or in response to infonnation requests under federal statutes, such as the 
Freedom oflnformation Act (FOIA) The ADRA does protect communications 
between a party(ies) and a neutral from being disclosed pursuant to a FOlA 
request. 

In furtherance of the requirements of the ADRA, the EAB has established internal 
procedures to ensure that dispute resolution communications by, or taking place in the presence 
of, a Settlement Judge and/or the EAB Settlement Counsel will not be disclosed to other EAB 
Judges or Counsel to the Board or Board staff who will participate in the resolution of the matter 
should the issues are not resolved through ADR. Upon agreement of all parties to participate in 
the Board's pilot ADR program, the Settlement Judge and/or the EAB Settlement Coun~el will 
establish a separate ADR file for use during the ADR process. Any written materials generated by 
or provided to the Settlement Judge during ADR will be placed in the ADR file and will be 
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maintained as confidential. Only the Settlement Judge and the EAB Settlement Counsel will be 
authorized to review material in the ADR file. The Settlement Judge and the EAB Settlement 
Couns~l will protect the confidentiality of the ADR proceedings and will not communicate with 
other EAB staff about what transpires during the ADR process. However, as specified in the 
ADRA, the parties should be aware that documents otherwise admissible in a proceeding before 
the Board are not rendered inadmissible because of their use in the ADR process. 

Neither these EAB procedures nor the provisions of the ADRA are intended to preclude 
disclosure of the appeals that are chosen for AD R, nor are they meant to prevent dissemination of 
infonnation about the types of appeals going through the EAB's ADR pilot program or about 
overall program results. Generic infonnation about those cases entering ADR will be available to 
the public . In addition, the Board may generate reports on the pilot program for evaluation and 
analysis that may include generic infonnation about the cases selected for ADR and the outcome 
of ADR process in these cases, without identification of the parties or the specific issues in 
controversy. Cases resolved through ADR, as wei! as written settlement agreements, may be 
publically identified. 
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