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BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C.
)
In the Matter of: )
)
Elementis Chromium Inc., ) Docket No. TSCA-HQ-2010-5022
f/k/a Elementis Chromium, L.P., )
)
Respondent. )
)

REQUEST FOR ORAL ARGUMENT

Respondent, Elementis Chromium, Inc. (“Elementis”), through its undersigned counsel,
hereby requests oral argument on the appeal in this matter. In support of this request, Elementis
states:

1. On November 25, 2013, Elementis filed a Notice of Appeal of the Initial Decision
of Chief Administrative Law Judge Susan Biro dated November 12, 2013. On January 15, 2014,
Elementis filed its Appeal Brief. On February 24, 2014, Complainant, the United States
Environmental Protection Agency (“EPA™), filed its Brief in Opposition to Elementis’s Appeal
(“Response Brief”). On April 8, 2014, Elementis filed a Reply Brief, and EPA filed a Surreply
Brief on April 22, 2014. The briefing, plus Chief Judge Biro’s decision (which alone totaled 96
pages of single-spaced type), totals close to 150 pages of facts and argument. In addition, the
hearing in the matter lasted three full days, producing a very sizeable original record.

2. In addition, through the briefing provided to the Board, it appears that EPA has
changed or abandoned several of its arguments. For instance, in its Response Brief, EPA argues

that its view of whether Congress intended for violations Section 8(e) of TSCA should be




afforded deference. See Response Brief p. 18 (“EPA’s longstanding interpretation that Section
8(e) requirements are continuing violations is entitled to deference.”). However, in its Surreply
Brief, EPA appears to recant that position and to no longer rest its claims on deference owed to
the Agency, acknowledging that “instead, [the Board] perform[s] [its] own ‘independent review
and analysis of the issue”) (citing In re Mobil Oil Com., 5 E.A.D. 490, 508-09, n. 30 (EAB
1994).” The Agency further goes on to state that rather than resting on claims of deference owed
on ambiguous language, it instead is contending that “[t]he language of the statute is clear.” See
Surreply Brief, p. 8.

3. Similarly, in the Response Brief, EPA cites to the Supreme Court decision
Toussie v. United States, 397 U.S. 112, 90 S. Ct. 858 (1970) in support of its statement that
“[t]he doctrine of continuing violations is a distinct doctrine, long recognized by the Supreme
Court and applied in numerous decisions by federal courts and the EAB in cases much like this
one.” See Response Brief, p. 23 (emphasis added). Yet, in its Surreply Brief, EPA claims that it
cited Toussie for the proposition that it is proper to consult legislative history and purpose to
determine Congressional intent, but that Toussie is otherwise “distinguishable.” See Surreply, p.
5. Oral argument will allow the Board the opportunity to clarify EPA’s positions on these and
other issues. It will also allow Elementis to address such modifications of EPA’s position, which
Elementis has not been able to do through written briefing because the changes emerged only in
the Agency’s final brief.

4. In light of this record, Elementis believes that oral argument will greatly assist the
Board because it will allow the parties to concisely present their positions, address all issues as
finally presented, and provide the Board with the opportunity to question the parties on issues

raised in their respective arguments.




5. Elementis sought EPA’s concurrence with this request. Counsel for the EPA
indicated it opposes this request for oral argument.
WHEREFORE, Elementis respectively requests that the Environmental Appeals Board

set this matter for Oral Argument.

Respectfully submitted,

/sl
John J. McAleese, III
McCarter & English, LLP
1735 Market Street, Suite 700
Philadelphia, PA 19103
Ph: (215) 979-3892
Fax: (215) 979-3899
jmcaleese@mccarter.com

Ronald J. Tenpas

Morgan, Lewis & Bockius, LLP
1111 Pennsylvania Ave., NW
Washington, DC 20004-2541
Ph: (202) 739-5435

Fax: (202) 739-3001
rtenpas@morganlewis.com

Attorneys for Respondent,
Elementis Chromium, Inc.




CERTIFICATE OF SERVICE

I, John J. McAleese, 111, hereby certify that on this 9th day of May, 2014, I served a copy

of the foregoing Request for Oral Argument via e-mail and Federal Express on the following:

Sybil Anderson

U.S. Environmental Protection Agency
Office of Administrative Law Judges
Ronald Reagan Building, Room M1200
1300 Pennsylvania Avenue NW
Washington, DC 20460

Mark A. R. Chalfant, Esquire

Waste and Chemical Enforcement Division
Office of Civil Enforcement

U.S. Environmental Protection Agency
1595 Wynkoop Street (Mailstop: 8ENF-L)
Denver, CO 80202-1129

Erin K. Saylor, Esquire

Waste and Chemical Enforcement Division
Office of Civil Enforcement

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue

Washington, DC 20460

/s/
John J. McAleese, 111




