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NPDES Permit No. DC0000221
Issuance Date: August 19, 2004
Effective Date: August 19, 2004

AUTHORIZATION TO DISCHARGE UNDER THE
~ NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM
MUNICIPAL SEPARATE STORM WATER SEWER SYSTEM PERMIT NO. DC0000221

AMENDMENT NO. 1
In compliance with the provisions of the Clean Water Act, 33 U.S.C. 1251 et seq.
Govemment of the District of Columbia
The John A. Wilson Building

1350 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

is authorized to discharge from all portioné of the municipal separate storm sewer system owned
and operated by the District of Columbia to receiving waters named

Potomac River, Anacostia River, Rock Creek,
’ And Tributaries

_ in accordance with the approved Storm Water Managemient(s), effluent limitations, monitoring

requirements, and other conditions set forth in this Amendment No. 1 herein to Parts ], III, V11,
IX, and X of Parts I through X of the previously issued Permit.

The effective issuance date of this Amendment No. 1 is %o( oty /% 2004

This Amendment No. 1 to the Permit and the authorization to discharge shall expire at midnight,
on August (8, 2009. '

Yy
Signed this /3" day of MW/\/ , 2006.

1% )/’V et —
n M. Caﬁxacagf, Director
Water Protection Division
United States Environmental Protection Agency

Region III
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PART L. DISCHARGES AUTHORIZED UNDER THIS PERMIT

C. Limitations to Coverage (Prohibitions) [Replace existing language of C including Title with
this]

Section 402(p)(3)(B)(ii) of the Clean Water Act specifically prohibits non-storm water
entering the MS-4. The Permit does not authorize the Permittee to discharge pollutants from the

MS4 as described herein:

1. Non-Stonn Water and Phase I and Phase I Storm Water

Discharges of non-storm water (other than those listed in Part LB. of this permit) are
prohibited except where such discharges comply with all other terms and conditions of this
permit and are: '

a. Regulated with a General NPDES permit for Phase I or Phase II storm water discharges, or
b. Regulated with a individual NPDES permit.
2. All discharges of pollutants to or from the MS4 system, not regulated by a general or an

individual NPDES permit, that cause or contribute to the lowering of water quality from current
conditions within the District of Columbia are prohibited. ,

D. Effluent Limits
[replace existing Subpart D with the following]

1. MEP Effluent Limit - The permittee shall implement the controls, Best Management Practices
(BMPs), and other activities necessary to reduce pollutants as set forth in the Upgraded Storm
Water Management Plan dated QOctober 19, 2002. Unless and until modified consistent with Part
VILP (Reopener Clause for Permits) of this Permit, the Upgraded Storm Water Management
Plan requirements expressed in the form of BMPs, represent the controls necessary to reduce the
discharge of pollutants to the Maximum Extent Practicable (MEP) in accordance with 40 CFR

Part 122.44(k)(2)..

2. WOBEL Limit - The permittee shall implement the controls, Best Management Practices
(BMPs), and other activities necessary to reduce pollutants to the Maximum Extent Practicable
as set forth in the Upgraded Storm Water Management Plan dated October 19, 2002, and all
other requirements of this Permit (including but not limited to the narrative prohibitions on
discharge of pollutants from the MS4 set forth in LC. of this Permit). EPA reserves the authority
to modify this effluent limit as described below in Part VILP (Reopener Clause for Permits) of

this Permit.

3. Effluent Limits Consistent with TMDL WLA - The permittee shall implement controls, Best
Management Practices (BMPs), and other activities necessary to reduce pollutants to the
Maximum Extent Practicable as set forth in the Upgraded Storm Water Management Plan dated




October 19, 2002, and to comply with all other requirements of this Permit (including but not
limited to the narrative prohibitions on discharge of pollutants from the MS4 set forth in L.C. of
this Permit), As further described in Part IX.B. of this Permit, in addition to complying with the
effluent limits LC. and 1D. of this Permit, the Permittee is required to submit and, unless
instructed otherwise by EPA, implement the recommendations of implementation plans specific
to the Anacostia River Total Maximum Daily Load (TMDL) wasteload allocations (WLAs) and
Rock Creek TMDL WLASs in accordance with the schedule set forth in Part IIT.A. Table 1 of this -

Permit,

PART III. STORM WATER MANAGEMENT PLAN (SWMP)

C. Annual SWMP Reporting
The [Annual] Report shall include the following separate sections:

6. [keep existing part and add the following - remember this is cross referenced to Part ITLD first
paragraph] this identification shall include but not be limited to the permittee’s calculation of
pollutant loads and reductions from the MS4 system in those watershed(s) for which there are
applicable TMDL WLAs using the methods described in Part IX.B.

PART VII. STANDARD PERMIT CONDITIONS FOR NPDES PERMITS

P Reopener Clause forE its

c. [replace first sentence of existing language with the following; concluding sentence of VIL.P
unchanged)] The Permit may be modified in accordance with 40 C.F.R. Part 124.5, or revoked
and reissued to incorporate additional controls in the event that EPA determines that further
controls, under the iterative approach, are necessary to (1) ensure that the effluent limits are
sufficient to prevent a further lowering of water quality from current conditions and/or (2) to
ensure that the effluent limits are consistent with any apphcable TMDL WLA allocated to

discharge of pollutants from the MS4.

- PARTIX OTHER APPLICABLE PROVISIONS

A. Waijvers and Exemptions

- [unchanged, but add additional sentence] As part of its Annual Report to EPA under Part III.C.

of this Permit, the permittee shall describe each and every instance in which the District
authorized such an exemption and/or granted such a waiver, the nature and location of the
activity for which each exemption or waiver was granted, the justification for each exemption or
waiver, and the District’s basis for finding that the exemption or waiver was consistent with the
Federal Clean Water Act and other pertinent guidance, policies, and regulations.

B. TMDL WLA Implementation Plans and Compliance Monitoring




(replace first paragraph of 2004 Permit with the following]

In addition to the duty to comply with the narrative effluent limits in Part I of this Permit, the
permittee shall demonstrate compliance as described in this Part and in Part IV (Monitoring and
Reporting Requirements). In accordance with the schedule identified in Part I A. (Compliance
Schedule) and Table 1 and below, Permittee shall further submit implementation plans to reduce
discharges consistent with any applicable EP A-approved waste load allocation (WLA)
component of any established Total Maximum Daily Loadings (TMDL). An applicable TMDL
WLA for this Permit means any MS4 WLA established on or before the effective date of this
Permit for areceiving stream, segment of a stream, or other waterbody within the District of

Columbia as described below.

[next 2 paragraphs, identifying applicable WLAs and associated reductions left unchanged)
[the following paragraph to replace the third paragraph of Part IX.B in 2004 permit]

Demonstration of compliance (as specified in Parts IV and VIII of the Permit ) will be calculated
using the procedures (i.e., Simple Method) identified in the Upgraded SWMP dated October 19,
2002 (or other procedures approved by EPA via permit modification and shown to be
scientifically sound and reliable in estimating actual load reductions), and will be reported by
comparing the calculated load for each pollutant to the approved pollutant specific WLAs and its
associated storm water load reductions for the receiving waterbody as specified in the Fact Sheet.

[the following two paragraphs to repiace the last paragraph of Part IX.B. in 2004 permit]

The TMDL Implementation Plans shall consist of documenting all previous and on-going efforts
at achieving the specific pollutant reductions identified in the TMDL WLA and further
demonstrating additional controls sufficient to achieve those reductions through an established
performance based benchmark. This benchmark shall be applied against annual projected
performance standards for purposes of achievement of adequate reductions.

The Permittee shall submit to EPA the applicable TMDL Implementation Plans for the Anacostia

River TMDLs within six months of the effective date of this permit and shall implement such
Plan. The Permittee shall submit to EPA the applicable TMDL Implementation Plan for the
Rock Creek TMDLs within twelve months after the effective issuance date of thls Permit and

‘shall implement such Plan.
PART X. PERMIT DEFINITIONS

[Add new definitions]

“Benchmark™ or “measurable performance standard”- The term when used in Parts H1.C.6.
(Annual SWMP Reporting), III.D. (Annual SWMP Implementation Plan) and IX.B (TMDL
WLA Implementation Plans and Compliance Monitoring) of the Permit refers to a criteria-based
management evaluation tool described in Part IX.B (including but not limited to the Simple
Method) for the purpose of making the determination each year as required in Part III.C.6 and




Part IIL.D. during the term of the Permit.

“Current Conditions™- Refers to a trend analysis which compares existing or baseline data to
future data collected through the MS4 monitoring program as described in Part IV (Monitoring
and Reporting Requirements) of the Permit to assess the overall performance (i.e., selection of
BMPs/LID projects, setting of narrative/numeric effluent limits to MEP and/or water quality
based standards) of the Storm Water Management Program within the District of Columbia.



Natural Resources Defense Council ¢ Earthjustice ¢ Friends of the Earth
Anacostia Watershed Society e Washington Parks & People
Sierra Club e Audubon Naturalist Society e DC Greenworks
DC Appleseed Center for Law and Justice ¢ RiverSides Stewardship Alliance
 Potomac Riverkeeper e The Religious Partnership for the Anacostia River
Clean Water Action e Defenders of Wildlife ¢ Chesapeake Climate Action Network
Kingman Park Civic Association e Anacostia Riverkeeper
DC Environmental Network -

August 17, 2005

Garrison Milier

(3WP13) MD/DC/VA Branch Office

Office of Watersheds

U.S. Environmental Protection Agency, Region 11l
1650 Arch Street

Philadelphia, Pennsylvania 19104-2029

Re: Draft Amendment No. 1 to National Poliution Discharge Elimination System (“NPDES")

Permit for the District of Columbia's Municipal Separate Storm Water System (MS4): Draft Permit
No. DC0000221 . )

. Dear Ms. Bekele:

On behalf of the undersigned organizations, we submit these comments on the District of
Columbia’s (DC) amended MS4 draft permit. We appreC|ate the opportunity to comment on the

_ amended permit.

- We commend the Environmental Protection Agency (EPA) for the amendments to the DC
MS4 draft permit that bring it more in line with the Ciean Water Act (CWA) water quality standards
requirements. EPA has amended Part 1, Sections C and D, of the permit to require compliance
with water quality standards, including the following language:

All discharges of pollutants to or from the MS4 system that cause or contribute to
the exceedancs of the District of Columbia water quality standards are
prohibited.

The amendment helps to effectuate CWA §301(b)(1)(C) and 40 CFR §122.4(d), which
mandate without qualification that NPDES permits ensure compliance with water quality
standards in accordance with Federal rules and regulations. Statutory mandates to ensure
compliance with water quality standards are separate from, and additional to, technology-based
requirements calling for the reduction of pollutants to the “maximum extent practicable.”
Requiring municipal dischargers to comply with water quality-based standards is in keeping with
the best reading of the relevant sections of the CWA and with the Act as a whole. The purpose
and intent of the CWA is to restore the chemical, physical, and biological integrity of the nation’s
waters, and in order to prevent further degradation of the receiving waterways, effiuent
discharges must comply with existing water quality limits and standards. .

Congress passed the Clean Water Act with the intent to make all of the nation'’s
waterways swimmable and fishable. Yet, 30 years later, we have fallen short of that goal, and
rivers running through the heart of the nation’s capital are not clean enough for their intended
uses.. Although the Anacostia River, Potomac River, and Rock Creek are all legally designated
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Class A for primary contact recreation, including swimming and wading, swimming in them is -
often unsafe due to violations of the bacteria standards. Violations of the bacteria standards
indicate an increased risk to swimmers of getting sick. The city also lists fishing and fish
consumption as designated uses of the waterways, and the Potomac River, a “surface water
source,” supplies the District with its-drinking water. Implementation of strict and effective storm
water controls in DC is crucial to the long-term rehabilitation and revitalization of these

waterways, as storm water poliution is one of the most significant contributors to decreased water

quality in the District's rivers, streams, and creeks. Storm water runoff can carry with it oil,
grease, pesticides, trash, and other pollution that flows directly into storm sewers and,
subsequently, into DC's waterways. By requiring the permittee to comply with quality-based

standards under the MS4 permit, EPA has taken an important step toward making the waterways
in the nation's capital safe for their intended uses.

Thank you for the opportunity to provide comments on the proposed permit amendments.

We hope that you will take these comments into consideration as you move to finalize them.

Sincerely yours,

Nancy Stoner
Director, Clean Water Project
Natural Resources Defense Council

David Baron
Staff Attorney
Earthjustice

Brent Blackwelder
President
Friends of the Earth

Robert Boone
President
Anacostia Watershed Society

Steve Coleman
Director
Washington Parks & People

Jim Dougherty
Director
Sierra Club

Neil Fitzpatrick
Executive Director
Audubon Naturalist Society

Dawn Gifford
Executive Director
DC Greenworks

Mary Jane Goodrick

Director, Anacostia Watershed and

River Restoration Project

DC Appleseed Center for Law and Justice

Kevin Mercer
Executive Director
RiverSides Stewardship Alliance

Ed Merrifield
Potomac Riverkeeper/Executive Director
Potomac Riverkeeper

Jane Osborme

Coordinator

The Religious Partnership for the Anacostia
River

Paut Schwartz
National Policy Coordinator
Clean Water Action

Michael Senatore _
Vice President, Conservation Litigation
Defenders of Wildlife

Mike Tidwell
Executive Director -
Chesapeake Climate Action Network

Frazer Walton
Kingman Park Civic Association

Brian Van Wye
Anacostia Riverkeeper
Earth Conservation Corps

Chris Weiss
Director
DC Environmental Network




ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In the Matter of:

Government of the District of Columbia,
. Municipal Separate Storm Sewer System,
NPDES permit No. DC 0000221,
reissued effective August 19, 2004

Docket No:
NPDES Appeal No.

Friends of the Earth and
Defenders of Wildlife,

Petitioners,

U.S. Environmental Protection _Agency,
Region I,

_ Réspondent.

UVVVVVV\/VVVVV\_{VVVV

PETITION FOR REViEW ,

Pursuant to 40 C.F.R. §124.19, Friends of the Earth (FOE) and Défendcrs of
Wi_ldlife (Defeﬁders) hereby pétition the Environmental Appeals Board to review the
final decision of the Regional Administrator, U.S. Environmental Protection Agency
Régién IIT (the Region) to reissue NPDES permit No. DC 0000221 (the permit) for the
District of Columbia municipal separate storm sewer system (MS4). Exhibit 1. The '
reissued pefmit was signed by the Regional Administrator's delegee. on Augusi 17%, 2004
with an effective date of August 19, 2004. FOE and Defenders were served w1th notice
of the permit reissuance by letter from the Region dated August 19, 2004. |

I Interests of Petitioners

Friends of fhe Earth is a nonprofit corporation with its offices at: 1717

Massachusetts Avenue NW, #600, Washington, DC 20036-2002, Phone: (202) 783-7400.
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FOE is a national conservation organizatidn with members residing throughout the
United States, including the District of Columbia, Maryland, and Virginia. FOE is
dediqated. to the protection and enhancement of the natural reéources of this country,

including air, water, and land.

Defenders of Wildlife is a nonprofit corporation with offices at: 1130 17th Street,

NW, Washington, DC 20036, Phone: (202) 682-9400. Defenders is a national
conservation organization with mexnl;e'rs residing throughout the United States, including
| the District of Columbia, Maryland, and Virginia.' Defenders is dedicated to the
preservation of wildlife and wildlife eéosystems, and the promotion of public appreciation |
- of wildlife,

Actions by FOE and Defenders to protect #nd enhance the environment include
administrative advocacy and litigation to enforce enviroﬁmental laws. Both orgenizations
have a long history of involvement in water qﬁality-related aétivities, and memberé of

both are greatly concerned about water quality. Members of FOE and Defenders use,

enjoy; live adjacent to or near, and otherwise benefit from waters and riparian areas that are’

adversely 1mpacted by the Dlstnct's MS4 discharges. Members of both organizations use

and enjoy such waters and npanan areas for a variety of purposes, including, but not lumted '-

to, boating, sightseeing, hiking, wildlife watching, aesthetic enj oyment,'and other
recreational pursults | | |

Discharges from the District's MS4 system cause or contribute to pollution
levels in waters used by FOE and Defenders members that are injurious to human
health, wildlife, the aesthetic qualities of those waters, and fo uses pursued and |

enjoyed by such members. Such discharges; and EPA's failure to adequately limit




them in the permit as further described below, threaten the health and welfare of FOE
and befenders members, impair and threaten their use and enjoyment of the above-
mentioned waters, and deny them the level of water quality to which they are entitled
under the Clean Water Act (“CWA” or “the Act”). The permit also deprives FOE,
Defenders, and their members of procedural rights and prbtections provided under the
Clean Water Act as furth& described below. Defenders and FOE have commented
extensively on proposed versions of the permit, and intend to comment on future
modifications of the permit as they are put forth for public comment. The failure of
the permit to provide for public noticé and comment opportunities on changes in
permit requirements, as further described below, therefore substantially impairs the
public notice and comment rights of Defenders and FOE.

Earthjustice is a nonprofit, public interest law firm that is representing FOE é_nd
Defenders in this matter. Its address is 1625 Massachusetts Avenue, NW, Suite 702,
Washington, D.C. 20036-2212, Pﬁone: (2Q2) 667-4500. _The undersigned is the
Earthjustice staff attorney who is handling this matter. |

~ Onbehalf of FOE and Defenders (hereinafter, 'bouecti{/ely referred to as
"Petitioners"), Earthjustice ﬁied timély comments with EPA during the public comment
period on the permit reissuance. The comments were made by letter dated December 15,
2003 and are a part of the administrative record in this matter. Exhibit 2 . Peﬁﬁonérs
incorporate thosei commeﬁts herein by reference, as well as all items referenced in those
comments. The issues presented below were raiséd in Petitior_xers‘.December 15, 2003

comments, and other documents referenced therein.



Il Grounds for Reviéw

A. Background

The NPDES permit at issue in this petition governs the discharge of polluted
stormwater runoff from the District of Columbia municipal separate storm sewer system
to the Potomac River, the Anacostia River, Rock Creék and their tributaries. Theée
discharges occur from hundreds of storm sewer outfalls during and after rainfall events.
As further detailed below; pollution levels in these dischiarges routinely exceed D.C.
water quality standards for bacteria and other contaminants, and have been identified by
the District itself as major causes of water quality impairment in D.C. waters.

The Clean Water Act (CWA) prohibits the discharge of any pollutant to waters of
the United States from a point source unless the dlschargc is authorized by an NPDES |
permit. 42 U S.C. §1311(a), 1342(a)(1). Such permits must specify technology-based

" effluent limitations, plus any more stringent limitations necessary to assure compliance
with water quality standards in the receiving waters. 33 US.C. §1311(b)(1). In 1987,
Congress set a 1990 deadline fof?perators of large MS4s (such as the District of |
Columbia) to apply for NPDES permits, and a 1991 deadline for issuance or denial of
such permits. 1d. §1342(p)(4)(A). The CWA required these permits to provide for
compliance as expeditiousiy as practicable, but in no event later than 3 y;:ars after the
date of issuance of such permit. Thus, the CWA mandated that MS4 systems be in
'comphance w1th apphcable CW A requirements no later than 1994.

Neither the District nor the Region followed this legally mandated path. The
District did not complete it§ MS4 permit application until 1998, and the Region did not

issue an MS4 permit to the District until 2000 — nearly 2 decade behind the statutory




schedule. The permit directed the District to continue a number of existing management
practices that had stormwater related benefits (e.g., street sweeping, catch basin
cleaning), but did not contain water-quality bésed effluent limits to assufe compliance
with water quality standards in the receiving waters (except for one small tributary of the

Anacostia — Hickey Run). Defenders and FOE timely petitioned this Board for review of

A  that permit, arguing that it was deficient in 2 number of major respects. On February 20,

2002, the Board granted the petition in part, holding that the permit was deficient
because, infer alia: a) the Region failed to show the management practices required by
the permit would be adequate to eMe compliance with.wate'r quality standaids; b) the
permit improperly allowed certain modifications without formal permit revision; and c)
the District’s stormwater program (incorporated by reference into the permit) allowed for
waivers and exemptions that 1apjxaared inconsistent with féderal léw. ‘The Board
remanded thg permit to the Region for further proceedmgs consistent with its opinion, In -
re Gai)ernment of the Dz"strict of Columbia Municipal Separate Storm Sewer System, 10 |
EAD. 223, NPDES Appeal Nos. 00-14 & 01-09 (2002)(hereinafter DCMS4 J), motion |
for parﬁal reconsideration 'grantéd May 9, 2002.

On remand, ﬂ‘xe Region did not propose a revised permit until November 15,
2003. Defenders, FOE and others ﬁled comments on the.proposal in December 2003, but
the Regipn did not issue a final permit until August 19, 2003; —a full 2 ¥ years after this
Board’s decision in DCMS4 1. For reasons further explained below, the revised permit
suffers from several of the same major deficiencies as the initial permit, anci from other
deﬁcieﬁcies as well. Accordingly, Defenders and FOE ask the Board to direct the Regic;n

to correct these deficiencies forthwith.,




B. Iésues

1. Entities covered: The permit names fne “Government of the District of
Columbia” as the sole permittee.. In cominents on the proposed permit, Defenders, FOE and
others argued that the District of Columbia Water and Sewer Authority (WASA) must be
added as a co-permitiee. WASA is in fact the operator of the Diétn'ct’s system of separate
storm sewér lines, pumps, and outfalls that convey the District’s stormwater to waters of

the United States. See

bttp://www.dcwasa com/education/ms4/separate_storm sewer.cfim;
- http://www.dewasa.com/about/facilities.cfm#stormwatercollection. (cited in Petitioners’

comments). Further, WASA has been designated under District of Columbia law as the
agency r-esponsiBlé for storm water management, and is in fact an operator of the
District’s MS4 system. DC Code § 34-2202. Pursuant to 40 C.F.R. §122.26(a)(3)(iii),
WASA is an “operator” of discha;ges‘ﬁ'on; the DC MS4 system, and therefore must
_citﬁcr be listed as a co-permittee or must obtain its own NPDES stormwater permit.

The Region rejected Petitioners’ argument that WASA must be included as a co-
permittee. The Region cited a letter from District officials purportedly claiming that
under D.C. law the District was the appropriate permittee, and that tl‘ie District |
Government holds ali Districft agencies including WASA reéponsible for implezﬁentatioxi
. of stormwater requirements. Response to Comments (Exhibit 4) at 5 .. The Region |
further stated that to further clarify the matter, it was modifying the permit’s definition of
.the “Permittee” to read as foﬂoﬁs: “‘Permittee’ refers to the _Go,vemnient of the District
of Columbia and all subordinate District and independent ;agencies directly accountable

and responsible to the City Council and Mayor as authorized under the Storm Water:




Permit Compliance Amendment Act of 2000 and any subsequent amendments for
administrating, coordinating, ﬁnplemenﬁng, and managing storm water for MS4 activities
within the bouxlxdaries'of the District of Columbia.”

The Region’s response does not justify its failure to include WASA as a co-
permittee. As noted above, WASA is plainly an “operator” that must be listéd as a co-
permittee under federal rules. It i; not merely a part of the D.C. Government, but an
independent a’gency with its own Board of Directors. D.C. Code § 43-1672. Moreover,

WASA is not “directly accountable and responsible to the City Council and Mayor,” but

is run by a General Manager who is accountable to the WASA Board —not the Council or

the Mayor D.C. Code §§43 1661 to —1691. Thus, the definition of * ‘permxttee” in the

final penmt does not ensure that WASA will be accountable under penmt as requu'ed by

~ EPA rules.

2, Compliance with water quality standards: An NPDES permit must inclu_de
effluent limitations adequate to assure compliance with applicable water quality standards
in the receiving waters. 33 U.S.C. §§13‘1 1(b)(1)(C), 1342; 40 C.F.R. §122.4(d). EPA

has stated that this requirement applies to MS4 permits.. See, e.g., DCMS41, 10EAD

~at 329 335-43; EPA, NPDES Storm Water Phase II Fact Sheet 2-4 (1998)(incorporated

* herein by reference); Memorandum from E. Donald Elliott, General Counsel, re:

Compliance with Water Quality Standards in NPDES Permits Issued to Municipal
Separate Storm Sewer Systems (Jan. 9, 1991). Further, 40 C.F.R. §122.44(d) requires
each NPDES permit to contain limitations on all pollutants or pollutant parameteis that
are or may be discharged ﬁt a level that will cause, have a reasonable potential to cause,

or contribute to an excursion above any water quality standard. The permit here does not



meet these basic requirements. Although the bistrict’s MS4 discharges undeniably cause
and c;,ontribute to violations of water quality standards, the permit does not contain
effluent limitations or other requirements adequate to ensure that such violations will be
remedied and prevented.

2. MS4 discharges cause and contribute to violations of DC water quality
standards: The fact that the District’s MS4 discharges cause and contribute to water
quality standards violations is shbwn by the Dfstrict’g own reports and 2002 Storm Water
Management Plan (2002 SWI\/‘JI:’.).l The District’s §305(b) Water Qﬁality Reports (2002
and prior years — all incorporated by reference into Petitioners’ comments to the Region)
speciﬁcally identify storm v»;ater discharges as known or suspected contributors to
violations of water quality standards for speciﬁc pollutants in waters throughout the B
District. For a number of waters, the feport lists urban mnoff )stqnn sewers as the only
source of impairment. Id.- Iﬁdeed, because réceiving waters in the District already
violate the District’s standards for conventional and toxic pollutants, ény effluent thﬁ |

_exceeds those standards n‘ecessarily conin‘butes to in-stream excursidns.

Monitoring data submitted with the D.C.’s initial Part 2 MS4 application confirms

that such discharges repeatedly exceed the District’s water quality standards for fecal
_ coliforrﬁ bacteria, which are 200/100 mL max. 30-day mean for Clas.s A watefs, and
‘ 1,000/100 mL for Class B w#ters. 21 DCMR 1104.6. In almost all. of the storm water

sampling reported in the Part 2 application, fecal coliform counts exceeded one or both of

these standards, often by wide margins. Part 2 application, Tables 4.3.4-3,-5,-7, -9, -11.

In some samples fecal coliform counts were greater than 16,000/100 mL.. The Part 2

Application also showed that MS4 discharges repeatedly exceeded water quality

! Government of the District of Cqumbia_, Storm Water Management Plan, October 19, 2002.
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standards for mercury, copper, and oil & grease. Id., tables 4.3.4-3 to -14; 21 DCMR

- 1104.6. At least one discharge also exceeded arsenic criteria for fisheries. Id., Part2

application, table 4.3.4-10. Data in the record also suggests potential cyanide violations.

Inre Governn;ent of. District of C‘olumbia Municipal .S;eparate Storm Sewe;r System,

NPDES Appeal Nos. 00-14 & 01-09 (EAB) Record Exhibit 14, Run Summary Sheets.?
The District's 2002 SWMP further demonstrates that MS4 discharges violate

water quality standards. Monitoring data reported in Appendix E of the 2002 SWMP

. shows virtually all fecal coliform counts exceeding one or both of the District’s

standards, often by wide margins. In some samples fecal coliform coiuits reached as high
as 110,000/100 mL. Table 4.4.1-1 of 2002 SWMP further shows event mean

concentrations of copper, lead and zinc that exceed D.C. water quality standards by

. significant margins. For example, the District’s acute water qudlity criteria for copper in

fisheries is 13 ug/l and the chronic criteria is 9 ug/l (assuming a water hardness of 100 '_
mg/l). 21 DCMR 1104.7. All of the event mean concentrations for copper repdrted in
Table 4.4.1-;1 of the 2002 SWMP exceeded one or both of these criteria, with some mean
concentrations as high as 82, 96, and 125 ppb.® For zinc, the Dish'ict5s.x acute and chronic
criteﬁa are 120 ﬁg/l. Eventmean concentmﬁons exceeded this level at four qf the

monitoring cites. SWMP Table 4.4.1-1.

2 The record contains sampling data indicating fotal cyanide levels as high as 113 ug/l., and other readings
of 111, 67, and 73 ug/l. Record Exhibit 14, run summaries of 9/2/94, 3/29/95, and 5/3/95. The District’s
aquatic life standards for cyanide are 5.2 ug/] chronic and 22 ug/l acute, expressed as free cyanide. 21
DCMR 1104.6 Table 2. _

* The criteria cited in the text are for dissolved metals. Table 4.4.1-1 does not indicate whether the
monitored values reported for metals reflect dissolved fraction or total metals, Even assuming the numbers
reflect total metals, they would substantielly exceed the comparable total metal criteria, derived by using
the conversion factor cited in the District’s rules, 21 DCMR 1106.11.
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Exceedances of water quality standards in MS4 discharges equate to water quality
standard‘s violations because, in the absence of mixing zones for these discharges (and
. none have been established), compliance with stapdards is measured af-thé point of |
discharge. See Puerto Rico Sun Oil Company v. EPA, 8 F.3d 73, 75 (1st Cir. 1993); In re
Broward County, Florida, NPDES Permit No. FL0031771 ,HE.AD. 535. (August 27,
1996). Ses also, EPA, Office of Water Regulations and Standards, "Mixing Zones -
Water quality Standards Criteria Summaries: A Compilation of State/Federal Criteria” at
2, EPA 440/5-88/015 (September 1998). |

The fact that DC MS4 discharges cause or contribute to water quality standards
exceedances is further confirmed by the District’s final Total Maximum Daily Loads
(TMi)Ls) for the Anacostia River and if(s tributaries for Biochemical Oxygen Demand,
Suspended Solids, Fecal Coliform, and Organics and Metals. As A;ppendix A to the Fact
Sheet documents, these TMDLs all require substantial percentage reductions in pollutant
loadings from MS4 discharges. Exhibit 3,. App A. The TMDLs and supporting
documentation submitted by the District to EPA (incorporated into Petitioners’ comments
by reference), as well as EPA’s decision documents approving these TMDLs | :
'(incorporated into Petitioners’ comments by reference), are all premised on the
conclusion that these percentage reductions are necessary to attain and maintain water
quality standafds in the receiving waters. The reductions plainly h'ave not yet beeﬂ
achieved—indeed, the TMDLs were only recently adopted and the District has yet to

document any actual reductions in MS4 pollutant discharges - let alone the percentages

of the magnitudes mandated by the TMDLs.
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All of the foregoing was set forth in Petitioners’ comments on the proposed
permit, and was undisputed by the Region.
b. The permit does not contain effluent limits adequate to assure éompliance

with water quality standards: The permit provisions do not assure compliance with

- standards and in fact conflict with the Act’s requirements for compliance with standards.

First of all, the permit contaiﬂs no numeric, parameter-specific limitations for discharges
from any MS4 outfall. Not only are such pollutant specific, ﬁumeric limits
presumptively required by the Act (33 U.S.C. §§1311(b)(1)(C), 40 C.F.R. §§122.4(d),
122.44(d), 122.44(1()(35), but they must be outfall specific unless infeasible. 40 C.F.R.
122.44(R)G)(1), 122.45(a). |

The Fact Sheet indicates that EPA is relying on Best Managemgnt Pfactiqes

(BMPs) to achieve the poliutant reductions necessary to meet standards. Pursuant to 40

CFR. §122.44(k)(3), however, EPA may rely on BMPs in lieu of numeric effluent

limitations only where numeric limits are “infeasible.”* Here, the Region did not even

attempt to develop numeric, outfall-specific efﬂuent.limits, let alone show they are

. infeasible. Moreover, any claim of infeasibility would be meritless on its face. As noted

above, because neither the District nor EPA have established mixing zones for discharges

from the D.C. municipal separate storm sewer systen, effluent limits must be set to
assure compliance with water quality standards at the point of discharge —i.e., the

effluents limits must mirror the receiving water quality standards themselves. See Puerto

* The Board has previously noted that BMPs are also authorized by 40 C.F.R. §122.44(k)(2), which
provides for permits to specify BMPs where authorized under section 402(p) of the CWA for the control of
stonm water discharges. This provision, however, does not authorize the use of BMPs in lieu of numeric
limits. - The other provisions of the CWA and EPA rules cited above require numeric effluent limitations, &
requirement that can be overcome only where numeric liniits are shown to be infeasible and other types of
limitations are shown to be sufficient to assure compliance with water quality standards.
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Rico Sun Oil Company v. EPA, 8 F.3d 73, 75 (1st Cir. 1993); In re Broward County,

Florida, NPDES Permit No. FL0031771, 6 B.A.D. 535 (August 27, 1996). Seg also

EPA, Office of Water Regulations and Standards, "Mixing Zones - Water quality
Standards Criteria Summaries: A Compxlatlon of State/Federal Cntena" at 2 EPA
440/5- 88/01 5 (September 1998). Thls is not an exercise requmng any information
beyond the water quality criteria set in D.C.'s published water quality standards. EPA '
cannot rationally claim ‘that it is infeasible to simply apply the District’s numeric water
quality criteria as outfall-specific effluent limitations.

Second, regardless of whether numeric effluent limits are expressly required by
the CWA and EPA nﬂes, the Region must still demonstrate that whatever effluent
limitations it chooses to use in the permit (e.g., BMPs) will be sufficient to assure
compliance with water quality_standards. 33 U.S.C. §1311(b)(1)(C); 40 C.F.R.
§122.4(d). This Board explicitly so held in DC MS41. 10 EAD. at 341-43. The
Region has failed to dc.> so here. Alth'oixgh the Fact Sheet and the Permit itself contains
bare assertibns that the District’s storm water management programs are sufﬁcieﬁt to
ensure compliance with applicable water quality standards, there are no facts or analyses
in fhe record to support that claim. To the contrary, the cfaim is refuted by the record.
As notgd above, discharges from MS4 outfalls exceed DC water quality standards by
wide margins for a variety of pollutants, and the Dltstrict’s own repbrté identify MS4
discharges as ﬁxajor causes of water quality standards violations m D.C. waters. The
District’s approved TMDLs reqﬁire that - to meet water quality stanglards — pollution
loadings form MS4 discharges to the Anacostia and its tribut#ries must be cut by

percentages ranging from 50% to 98% depending on the pollutant. There is no evidence
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that the District’s SWMP will cut MS4 pollutant dischérges at qll, let alone by.
percentages of this magnitude. Neither the Distric; nor Regibn are able to quantify any
pollutant.reductions that will or may occur as a result of the District’s current or planned
storm wat’er management programs. Indeed, the 2002 SWMP qontdins almost nothiﬂg in
the way of new BMPs beyond those in the pre-existing SWMP,

The Region’s finding that the 2002 SWMP was su.ﬁicieﬁt to assure compliance
with water quality standards is therefore arbitrary and capricious because that finding
lacks any faétual support and conﬂ_icté with the facts before the agency, and because the
Region has failed to articulate any rational explanation of the facts that would support ifs
conélusion. Motor Vehicle Mfys. Ass'n'v. State Farr;z Mut. Auto. Ins. Co., 463 U.S. 29, 43
(1983)(agency must show rational connection betweén facts found and choice made).
Agency action must t;e based on faéts,- not mere assertion. Cement Kiln Recycling
Coalition v. EPA, 255 F.3d 855, 866 (D.C. Cir. 2001). |

c. Water quality standards !anguage in the permit does not satisfy thé
reqﬁirements of the Act and EPA rules: The water quality standards language that
does appear.in the permit is not a substitute for outfall specific, numeric; limits, and is
wholly inadequate to assure compliance with standards as explained below:

i. Part L.C of the permit purports to implement section 402(p)(3)(B)(ii) of the

CWA, which requires the permittee to effectivély prohibit non-stormwater from entering

the MS4. Part L.C.1 states a general prohibition on discharges of non-storm water, with
some exceptions. Part I.C;2- states that: “All other discharges of pollutants to the MS4
system that cause or contribute to the exceedance of the District of Columbia water

quality standards are prohibited and not authorized by this Penﬁit.” This provision does
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not aséure compliance with water quality sta.ﬁdards in the receiving W_aters.because: ‘a)' It
- only governs discharges fo the MS4 system - not d.ischarges to the District’s waters,

| Under the CWA and EPA fulcs, the permit must contain water quality based “efffuent
limitations” — a term defined as a restriction on pollutant discharges fo waters of the
United Sté,tes. 40 C.F.R. §§ 122.2, 122.44(d). b) The provision appears within a pé.rt of
the permit that is by its terms limited to the prohibition of noﬁ-storm water dischargeé to
the MS4 system. Yet such discharges are not the sole or even the primary cause of water
quality standards violations due to MS4 discharges. Indeed, the District claims to bé
effectively prohibiting non-storm water discharges to the Mé4 system, yet the data cited

. above shows that storm water discharges are nonetheless causing and contribﬁting to
water quality sfandards violations; Thus, a prohibition on non-storm water or similar
discharges to the MS4 system is patently insufﬁcieﬁt to assure water qualit}; standards
compliance; c) Because tﬁe District Government is the only party bound by this penﬁit,
the prohibition applies only to the Distn'ct_ itself. Yet ﬁo where does EPA show that '
discharges by the District to the MS4 system are the only cause of water qqality standards
violations that MS4 discharges cause or t.:ontri.bute to in D.C. waters. To the contrary, the
record shows that a host of aétivitiés by iz;diﬁduals, businesses, federal agencies, and
other non-District entities also cause or contribute to elevated pollutant levels in the
District’s MS4 discharges; d) It is unenforceable as a practicﬂ matter, because it would
require BPA or a citizen to first prove that a specific ﬁsch&ge to the MS4 system is
causing or contributing to an in-stream violation -- yet requires no monitoring or tracking

by the permittee (or anyone else) to establish such causation.
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ii. Part LD.2 of the permit, entitled “WQBEL Effluent Limit”, provides as
follows:.

The permittee shall implement the controls, Best Management Practices (BMPs),
and other activities necessary to reduce pollutants as set forth in the Upgraded
Storm Water Management Plan dated October 19, 2002, and all other
requirements of this Permit (including but not limited to the narrative prohibition
on discharge of pollutants from the MS4 set forth in L.C. of this Permit). Unless
‘and until modified consistent with Part VILP (Reopener Clause for Permits) of
this Permit, EPA has determined that these controls are sufficient to achieve
compliance with applicable water quality standards in accordance with existing
Federal rules and regulations. .

This language does not assure compliance with water quality standards. To the contrary,

it states EPA’s belief that the District’s existing stormwater management activities are

sufficient to assure compliance with standards, despite the lack of any factual showing to
this effect, and despite the overwhelming record evidence to the co'ntrary:s Rather than
assuring compliance with standards, this language would doubtless be cited by the
District in oﬁposin'g any enforcement action seeking to require stronger measures to
achieve compliance with water qﬁa.iity standards. | ’

The situation would be different if: a) the language in Part 1.C.2 was changed to -
clarifylthat it applies to more than just non-storm water discharges, and changéd to
prohibit any discharges from (not “t0”) the MS4 system that cause or contribute to the
exceedance of District of Columbia water quality standards; and b) the second sentence
of Part 1.D.2 of the permit was deleted. Although not a substitute for numeric water

quality based effluent limits, and not a substitute for requiring a showing that the

District’s SWMP is in fact sufficient to assure compliance with standards, these changes

- would at Jeast impose an obligation on the District to assure that discharges from its MS4

5 As noted above, this EPA “ﬁndmg” 1§ therefore arbxt'ary and capricious and cannot stand under well
settled principles of administrative law. .
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do not cause or contribute standards violations, and that the permit is not read as some
sort of ﬁnding that the District’s existing SWMP provides such assurance.

iiiv. Part 1.D.3 of the permit, entitled “Effluent Limits Consistent with TMDL
WLA,” starts with the same first sentence as Part L.D.2 (requiring implementation of the

2002 SWMP and compliance with Part 1.C.2), and then states:

Based on limited information, and until and unless this Permit is modified in
accordance with the Reopener Clause of Part VILP of this Permit, EPA has
determined that these controls are appropriate effluent limits consistent with the
assumptions and requirements of the approved waste load allocations (WLAs)_ :
established in various total maximum daﬂy loads specifically descnbed and
dlscussed in the MS4 Fact Sheet.

. The paragraph then goes on to state that EPA will recdnsider whether the District’s
controls are consistent with applicable standards and WLAs after reviewing TMDL
ﬁnplementation plans required under Part IX.B of the Permit. Part 1D.3 is flawed for the
same reasons as Part 1.D.2. As discussed above, there is absolutely no basis in the record
for concluding that the Disn'ict’s existing SWMP will be sufficient to produce thé very

" substantial reductions in stormwater pollutent loadings required to conform with fhe

adopted WLAs. Indeed, there is no evidence in the record that that the District’s

programs will reduce pollutant loadings from the MS4 system at all, The above-quoted
language from Part 1.D.3 of the permit is therefore arbitrary and capricious, and Warrants
reversal by the Board. Further, Part .D.3’s x;efcrence to Part 1.C.2 of the permit is
insufficient to assure protection of water quality standards for all the reasons discussed
above with respect to Part 1.D.2. ‘

EPA rules explicitly require EPA to assure that the effluent limits in this permit

“are consistent with the assumption and requirements of any available wasteload

allocation for the discha.rge.” 40 C.F.R. § 122.44(d)(1)(vii)(B). EPA itself acknowledges
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that the available WLAs here reqﬁire significant reductions in existing pollutant loadings
from the MS4 system. For example, on the Lower Anacostia river, the WLAs require

reductions in MS4 loadings of 90% for fecal coliform, 50% for BOD, 77% in TSS, and

'98% in PAHS. Fact Sheet Attachment A. No where in the record does the District

e;cplain how it will achieve these reductions. Accordingly, the permit plainly doeé not
assﬁre compliance with water quality standards and is not consistent v?ith the
requirements of applicable WLAs as required by the CWA and EPA rules.

Part LD.3. .cross referénces Part IX of the permit, which directs the District to
conduct further monitoring and submit an implementation plan later for complying with
the WLAs if the Disirict “concludes” that the MS4 discharge of a specific pollutant is
causing or contributing to “an exccedan@:e of the criteria” under the approved WLA.
Such a deferral of requirements to comply with. the WLASs is contrary to the CWA and |
EPA rules, and is combletely unjustified in this case. The record currently before the
Region already shows that substantial reductions in MS4 pollutant loadings are required
to comply with the WLAs. Under ihe above-cited provisions of the CWA and EPA rules,
the pemﬁ't must thérefore specify efﬂueﬁt limits fo assure compliance with those WLAs.
Theré is no legal justification for allowing the District to put off corrective action:
Instead, the corrective action requirements must be specified in this permit. The CWA
required the Distfict té obtain this permit more than 10 years ago, and the permit was to
réquire compliance as expeditiously as practicable, but not later than 3 years from the
date of permit issuance (i.e., by 1994). 33 U.S.C. 1342(p)(4)(A). EPA carinot lawfully

authorize further delays in this statutorily maﬁdated schedule. See also 40 C.F.R.
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122.26(d)(2). See also 55 Fed. Reg. at 48044 (“permit condmons should do more than
plan for conu'ols during the term of the permit”).

Nor is there any justification for interposing a requirement that the District must
“conclude” that an MS4 discharge is causing or contributing to an exceedance before
being obligated to develop corrective measures.® Determination of compliance or
honcompliance with TMDLs and WLAs'is an objective matter: It is not a matter to be
based on the judgment of the permittee. Id. Moréo'ver, the permit as written would
allow the District to Aavoid compliance simply by refusing to “conclude” that a violation
has occurred, thereby nnlawfully undermining the Act’s_I'l\/ﬂ)L requirements. 33 U.S.C,
1313(d); 40 C.F.R§ 122.44(d)(1)(vii)(B). thn, Part IX.B uses legally incorrect
terminology in describing what triggers a violation: “If the analysis concludes the MS4
d1schargc monitored for that specific pollutant is causing or contributing to an

A exceedance of the criteria under the approved pollutant specific WLAs...” The legal
requirement is that permit assufe consistency with the WLA itself, not some undefined -
“criteria”. Id.; 40 C.F.R. §122.44(d)(vii)(B). | |

Even if EPA could alloQ the District to defer adoption and/or implementation of
measures to méet the relevant WLAs, the permit would have to require the plan to
produce full compliance with the WLAs within 3 years 33 U.S.C. §§ 1311(b)(1)(C),

1342(p)(4)(A), 40 C.F.R. §§122.4(d), 122.44(d). The permit does not meet this

. ® The permit goes on to specifically direct the District to submit TMDL implementation plans for the
Anacostia River within six months and for Rock Creek within twelve months after the effective date of the
Permit, Part IX.B. Neither the Permit nor the Fact Shest explains whether this means that the Region or
the District has already determined that additional controls are needed to comply with the Anacostia and
Rock Creek WLAs, and that implementation plans must therefore specify the additional controls within the
gix and twelve month time frames. Bven if the Board could allow deferral of additional controls, the
Region must be directed to clarify that no additional study is needed to determine that the District must
adopt additional controls to comply with the Anacostia and Rock Creek WLAs, and that those controls
must be adopted forthwith.
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' requirement, and indeed contains no deadline at all for compliance with the WLAs.

Indeed, the permit requires EPA’s review and approval of any implementation plan, and

sets no deadlines for that actidq either. Further, to the extent that the permit allows EPA
to approve an implementation plan without going through the permit modification |
process, the permit violates EPA .n.ﬂw which require public notice and comment prior to
EPA decisions of that magnitude. 40 C.F.R. §§ 122.62, 122.63. o

" Finally, Petitioners note that the Permit not only fails to specify numeric effluent -

limits to assure compliance with water quality standards and the adopted WLAs, but also
fails to speéify daily 1oads as mandated by the CWA., The Anacostia and Rock Creek -
TMDLs are all expressed as annual or seasonal average load limits, rather than daily load
hmlts Petitioners’ comments to the Region incorporated by ref&mce comments filed by
Earthjustice on these TMDLs, in which the point was made repeétedly that average
annual or seasonal loads do not meet the Act’s mandate for daily loads, and do not assure
qomﬁliance with water quaiity standards. The Region’s response to these comments has
been to assert that the permit writer can assure that the loads are properly distribﬁted
among the days of the year. However, the ﬁnal Permit here fails to make any such-
Idistﬁbutions, and fails to specify any daily loads. As aresult, the pérmit fails to assure
protection of water quality standards as feqm'red by the CWA and EPA rules. For
example, a requirement to cut only the annual ~lc;ading of fecal coliform by a fixed
percentage does not pfevent exceedances of fecal coliform numeric criteria on numerous
days and months throughout the year. Nor does a fixed perceﬂtage cut in annual average
loads protect the District’s narrative cﬁteﬁa or designated uses on days when high fecal

coliform peaks render receiving waters unsafe for swimming, kayaking, canoeing,
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wading, anid other recreation. E.g 21 DCMR 1101.1, 1101.2,1102.1, 1104.1,1104.3, |
1104.4, 1104.7, |

3. Reductions to the maximum extent practicable: The District has not
demonstrated that its SWMP will reduce storm water pollutant discharges to the
maximuz;m extent practicable as required by 33 U.S.C. 1341(p) (3)(iii)(“MEP”
.requirement). Indegi the District is unable to quantify any reductions in pollutant
discharges under the 2002 SWMP. The leve! of control provided under the 2002 SWMP
is virtually unchanged from the prior SWMP. According to estima_tés in the Part 2

application, the prior SWMP was not expected to pfoduce any reductions in cadmium

discharges to the Potomac, Anacostia, or Rock Creek watersheds. The program was also

not expected to produce reductions in discharges of dissolved phosphorus, copper, and
lead to the Rock Creek watershed; or in discharges of d;'ssolved phosphorus to the
Potomac watershed. For other pollutants, predicted reductions were negligible. The
program was expected to reduce MS4 discharges of total suspended solids in the District
by less than one-half of one percent. BOb discharges_will be cut by 0.7%, COD by
0.6%. total nitrogen by 0.4%, and total phésphor_us by 0;5%. Part 2 application, Table
4.4.5-1. EPA cannot rationally or lawfully find that the SWMP or the draft permit will
reduce storm water pollutant discharges to the mé.ximum extent practicable, when the
SWMP will in fact produce no reductions at all for some pollutants, and at best negligible
reduétions for others.” Moreover, neither the Distript’s nor EPA’s analyses purport‘ to
show, or corroborate, that greater redué,tions are not practicable, and any such claim

would be farfetched. Further, the permit does not contain conditions to ensure reduction

7 Petitioners are aware that the Board rejected a similar argument in DCMSY 1. They raise the issue again
because they respectfully disagree with the Board’s prior decision and wish to preserve the issue for
possible future judicial review in this matter should the Board decline to reconsider its prior decision.
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of pollutants in discharges' to the maximum extent practicable. 40 CFR.
122.26(d)(2)(iv).

Indee’i the permit does not even require the level of effort that EPA rules require -

for small MS4 systems, Such systeras must at least establish measurable goals and

ensure they are met, 'No suéh requireﬁlents are included in this permit.

~ 4. Waivers and exemptions: 'fhe District’s water quality and storm water
regulations require the granting ofa variance from any water quality and siomi wﬁter
requirement upon 2 finding that compliance “would result in‘exceptional or undue |
_hardship by feason of excessive structural or mechanical difficulty, or impracticability of
bringing the operation into full compliance.” 21 DCMR 514.1. The Dist;ict_also
exempts from storm water regulation any construction or grading operation covering
5,000 square feet or less, unless part of an vapprovved subdivision plan. Id. 527.1(g). In
addiﬁon, there are provisibns ﬁat allow for waivers of storm water mandgement
requirements, and for variances where compliance “will result in unnecessary hardship or
practical difficulty.” Id. 528. These exémption, waiver, and variance pro.visions conflict
with thé Act and EPA rules, which réquire that all storm water discharges be regulated by
an NPDES permit. 33 U.S.C. 1311(a), 1342(a)(1 ); (p)(é)’(C), (P)(3)(B), 55 Fed. Reg. at
48009. See also NRDC v. EPA, 966 F.2d 1292, 1305-06 (9th Cir. 1992)(EPA does not
have authority to create exemptions from ﬂomw&er regulatory program); Moreover,
these provisions could be used to allow non-stormwater dischargés into storm sewers -~
di_scharges that the CWA reqm:r&c the MS4 permit t6 ‘prohibit. 33 U.S.C. 1342(p)(B)(ii).
Finally, the exemption, waiver and variance provisions conflict with the Act’s mandate

that SWMPs ensure pollutant reductions to the maximum extent practicable. Id.
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§1342(p)(3)(BXN(iii). A facility or activity that is exempt does not have to reduce
dischérges at all, let alone to }he meaximum extent practicable. Indeed, the Region cannot
rationally conclude that the District’s SWMP provides for reductions to the maximum

. extent practicable when it &oes not know the nature and extenf of waivers that the District
may grant. .

This Boargi remanded the prior permit in part because of the Regipn’s failure to
address this very _issue, and the reissued permit does not correct the error. Instead, it |
repeats the approach of the prior permjt of allowing the waiver and exemption provisions
to remain in the District’s SWMP and allowin'glthc District to decide on an ad hoc basis
(without public notice and comment) whether individual exemptions are allowable. This
error is not corrected by permit language directing the District not to iss'u.é any
“exemption, waiver, or variance that would violate the Cleah Water Act or EPA

regulati_oné{’ and stating that the permit “does not authorize any discharge based on such

exemption, waiver, or variance.” Permit Part II.B. This language is virtually identical to

the language in the prior permit, and is plainly indefensible. EPA does not satisfy its
permit writing duties imdcr the Act by simply directing the permittes in the most general

terms not to violate the law. A-key purpose of an NPDES permit is to translate general

requirements of the Act into source specific requirements. The Region must specify what

constitutes compliance or non-compliance in the context of the specific discharge at

issue. Here, the Region is obligated by the Act to detcrmme whether the District's wavier

and exemptlon provisions are cons1stent with the Act (including the MEP standard) and
. EPArules. If they are not (as we argue above), the Agency must exclude them from the

SWMP that is incorporated into the permit. The Agency cannot allow the District to
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* make that determination on an ad hoc basis. With no guidance whatsoever from the

| Region, the District will undoubtedly feel ﬁ'ee to grant waivers and exemptions without
limitation unless and until the Region objects. And because the pérmit does not require
any notice to the Region or the public of wﬁivers and exemptions, the Agency aﬁd the

public will have no way of lmowing when to o‘bj ect. Further, the waiver and exemption

provisions in the District's program effectively authorize amendment of the SWMP, and

. therefore the permit, without going through the required procedures for permit

modification in 40 C.F.R.§§ 122.62 - .63.°

These deficiencies are not. corrected by language in the reissued permit directing
the District tb provide an explanation of how procedures for regulating cénstruction siteé
with regard to waivers and exemptions “will moet the requirements of the Clean Water
Act.” The waiver and exemption provisions do not meet the requirements of the Act for
the reasons set forth above, and EPA cannot brush that illegality under the rué by letting
the District merely offer some unknown explanation in the ﬁlture. This is hardly a
éituati_on in the District as not had sufficient time to address the xﬁdtter — the Board’s
decision invalidating these waiver provisions was issued more than 2 }; years ago. |

Nor are the above-described deﬁciencies cureci by the.following language in the
reissuea permit: | _

This permit does not authorize the discharge of any pollutant from the MS4
which arises from or is based on any of the various existing ‘waivers and
exemptions’ that may otherwise apply and are not consistent with the Federal

Clean Water Act and other pertinent guidance, policies, and regulations. This
narrative prohibition on the applicability of such waivers and exemptions extends

"% For all the foregoing reasons, the above-described deficiency is not corrected by language in Part VILH of

the permit providing that “[i]n cases of ‘exemptions and waivers' under District law, Federal law and
regulation shall be applicable.” As with the above-quoted permit language, this provision unlawfully
allows the District to make ad hoc waiver determinations without federal oversight and without public
notice,
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to any activity that would otherwise be authorized under District law but which
impedes the reduction or control of pollutants through the use of BMPs to the.
-maximum extent practicable and/or prevents compliance with the narrative
effluent limits of this Permit. Any such discharge not otherwise authorized may
constitute a violation of this permit.

Permit Part IX.A. This language is merely a more verbose formulation of the language in

Part IIL.B., and is deficient for all of the same reasons stated above. If anything, the Part

IX.A. languége weakens the permit even further by indicating that dis'chafées allowed'
pursuant to Waivers and exemptions that are inconsistent with the CWA “may” (not
“will”) violate the permit. .
For all the foregoing reasons, the waiver and exemption provisions incorporated
_into the draft permit violate the Clean Water Act and applicable EPA regulations. To
correct this deficiency, the peimit must be amended to state that the District's waiver and
exemption provisioné are not a part of the approved SWMP and therefore such waivers
and exemptions are préhibited by the permit. If the District wants to provide waivers or
exemptions, it must either: a) adopt narrowly tailored waiver rules that enable EPA to
determine up front that any waivers granted pursuant thereto would not conflict with
MEP and other CWA requirements; or b) seek amendment of the permit prior to'
authorizing any specific waiver or exemption. '
5. Monitoring: EPA rules for adnnmstenng the NPDES program explicitly
.requ‘ire monitoring “the volmﬁé of effluent discharged from each outfall.” 40 C.F.R.

§122.24(i)(1)(1i) (emphasis added); see. also 40 C.F.R. §122.48. The final permit does not

meet this requiremént. Instead, it allows the District to monitor only three times a year at

only a handful of outfalls in one subwatershed in any given year. It then allows the

District to estimate annual cumulative pollutant loadings and event mean concentrations -




for the enti_re subwatershcd based on this extremely limited data set. It further allows the
District to merely estimate (rather than measure) the volume discharged from the
monitored outfalls, in direct contravention of the above cited rules. Peﬁmt Pért IV.A2,
Further, the peﬁnit does n§t specify the methods for deriving such estimates, or require
that whatever estimation methods used be -shc;wn to be reliable and baséd on s.ound
science. _

The permit cites 40 C.F.R. §122.26(d)(2)(iii), but that provision specifies

monitoring requirements for the permit applicatibn. Moreover, even if applicable, that

provision requires_"represéntative"- monitoring. 40 C.F.R. §§122.26(d)(2)(iii)(D). See

also id.122.41()(1). The agency's permit writer's manual likewise requires permits to
specify monitoring locations "that are representative of the expected wastewater 4

discharge." EPA, NPDES Permit Writers' Manual 118 (1996). Monitoring of

* discharges to one subwatershed - e.g., Rock Creek -- is not representative of discharges

to the Anacostia and the Potomac. The Region has offered no evidence or analysis to
suggest disc]_;arges to Rock Creek are the same as those to the Anacostia and the
Potomac, and any claim to that effect would be indefensible. As shown by the District's
SWMP, there are literally hundreds of MS4 outfalls on these rivers. Some discharge
runoff from predominantly residential areas, while ‘others discharge runoff from
commercial or industrial areas. Runoff from residential, parkland, and limited
commercial areas into Rock Creek is hardly representative of runoff from the downtown
DC business district or from the Anacéstia waterfront at locations such as the Navy Yard

and Southeast Federal Center.

25




In response to Petitioners’ comments on this issue, the Region asserted that the
permit’s monitoring provisions were permissible because they “maximize[d] the limited
resources a\./ailablle to provide for increased data,” and were consistent with EPA |
guidance, Exhibit 4 at 15. The Region does not have suthority, however, to disregard
EPA regulations in order to advénée oﬂ;er policy goals. Nor can an EPA guidance
_ document amend or repeal a lawfully adopted regulation. EPA rules explicitly reciuire
monitoring of effluent volume from each outfall, and further reqm'rc that monitoring be
' representative of the monitored activity. 40 C.F.R. §§ 122.24()(1)(ii); 40 C.FR.

§122.48((a). The final permit does not require r;_aorﬁtoring of effluent volume from each
MS4 outfall, and the Region has not shown (or-even claimed) that monitoﬁng of only. |
watershed is representative of all other watersheds, Moreover, the Region’s response
fails to explain how the very limited monitoring required by the permit will be sufficient
to assure compliance with the adopted WLAs for each of the receiving rivers, or with
BMP rcqtﬁrerﬂmts. For éxample, monitoring of load reductions on Rock Creek does not.
assure that comparable load reductions are occurring on all of the othér waters of the
Di#tri&:t.

| For all the foregoing reasons, the permit monitoring provisions ére legally
insufﬁcient:é.nd not rationally justified.

Relief Reqn_lested

Petitioners respectfully requést that the Region be directed to correct the above-
descrii:ed deficiencies within 120 days. The setting of a &eadh‘né is warranted in the light
.of the extraordinary delays by the Disﬁct and the Region in addressing this maﬁer. As

 noted above, the District did not complete its MS4 permit application until 1998 (eight
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years late), and the Region did not issue an MS4 permit to the District until 2000 —knearly
a decade behind the ;tatutory schedule, After this Board found deficiencies ini that
permit m February 2002, the Region took andther 2% years to respond, and — as fuily
discussed above — stil} failed to correct key deficiencies identified in the Board’s .
decision. Unlesé the Region is directed to correct (not mérely reconsider) these
deficiencies by a spe(‘;iﬁc, near term deadline, this process could go on ad infinitum. In
fhe process, the CWA’s expliocit dead]ine;s for issuam_:e of adéquate MS4 permits and for
compliance with their terms will be effecuvely pullified. -
The 120-day schedule proposed by Petitioners would allow the Reglon ample

time to draft proposed permit langnage for the matters at issue, accept public comments,

. and sign a final permit mddiﬁcation. For exarnple, the Region could take 45 days to draft

a proposal, 30 days for public comment, and 45 days to consider public comment and
issue the ﬁné.l permit language. The issues raised here have been before the Region for -
years, a.nd addressing them in a manner consistent with the CWA will hardly require the
Region to remvent the wheel

" DATED this 20 day of September, 2004,

David S Baron
Attorney
Earthjustice
1625 Massachusetts Avenue, N.W., Ste. 702
Washington, D.C. 20036

(202) 667-4500

27



CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing Petition for Review were served by
first class mail, postage prepaid, this 20® day of September, 2004 on:

- Christopher Day
Office of Regional Counsel
EPA Region III
1650 Arch Street _
Philadelphia, PA 19103-2029

Govemnment of the District of Columbia

- The John A. Wilson Building

1350 Pennsylvania Avenue, N.-W.
Washington, D.C. 20004




NPDES Permit No. DC0000221 'DRAFT
Issuance Date: August 19, 2004 '
Effective Date: August 19, 2004

_ AUTHORIZATION TO DISCHARGE UNDER THE .
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM |
MUNICIPAL SEPARATE STORM WATER SEWER SYSTEM PERMIT NO. DC0000221
AMENDMENT NO. 1
In compliance with the provisions of the Clean Water Act, 33 U.S.C. 1251 et seq.
Government of the District of Columbia
The John A. Wilson Building
1350 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

is authorized to discharge from all portions of the municipal separate storm sewer system owned

. and operated by the District of Columbia to receiving waters named

Potomac River, Anacostia River, Rock Creek,
And Tributaries

in accordance with the approved Storm Water Management(s), effluent limitations, monitoring
requirements, and other conditions set forth in this Amendment No. 1 herem to Parts I 111, VII,
IX, and X of Parts I through X of the previously issued Permit.

The effective issuance date of this Amendment No. 1 is

This Amendment No. 1 to the Permlt and the authorization to dlscharge shall expire at mldmght
on August 18, 2009.

Signed this day of

Jon M. Capacasa, Director -

Water Protection Division

United States Environmental Protection Agency
Reglon I

“Exhibit Y —




PART I. DISCHARGES AUTHORIZED UNDER THIS PERMIT

C. Limitations to Coverage (Prohibitions) [Replace existing language of C including Title with
this]

Section 402(p)(3)(B)(ii) of the Clean Water Act specifically prohibits non-storm water
entering the MS-4. The Permit does not authorize the Permittee to dlscharge pollutants from the
MS4 as described herein:

1. Non-Storm Water and Phase I and Phase II Storm Water

- Discharges of non-storm water (other than those listed in Part I.B. of this permit) are
prohibited except where such discharges comply with all other terms and conditions of this
permit and are:

a. Regulated with a General NPDES permit for Phase I or Phase II storm water discharges, or
b. Regulated with a individual NPDES permit.

2. All discharges of pollutants to or from the MS4 system that cause or contribute to the
exceedance of the District of Columbia water quality standards are prohibited.

D. Effluent Limits

[replace existing Subpart D with the following]

1. MEP Effluent Limit - The permittee shall implement the controls, Best Management Practices
(BMPs), and other activities necessary to reduce pollutants as set forth in the Upgraded Storm
Water Management Plan dated October 19, 2002. Unless and until modified consistent with Part
VIIL.P (Reopener Clause for Permits) of this Permit, the Upgraded Storm Water Management
Plan requirements expressed in the form of BMPs, represent the controls necessary to reduce the
discharge of pollutants to the Maximum Extent Practicable in accordance with 40 CFR Part
122.44(k)(2). '

2. WOBEL Effluent Limit - The permittee shall implement the controls, Best Management
Practices (BMPs), and other activities necessary to reduce pollutants as set forth in the Upgraded
Storm Water Management Plan dated October 19, 2002, and all other requirements of this Permit
(including but not limited to the narrative prohibitions on discharge of pollutants from the MS4
set forth in I.C. of this Permit). EPA reserves the authority to modify this effluent limit as
described below in Part VIL.P (Reopener Clause for Permits) of this Permit.

3. Effluent Limits Consistent with TMDL WLA - The permittee shall implement controls, Best
Management Practices (BMPs), and other activities necessary to reduce pollutants as set forth in
the Upgraded Storm Water Management Plan dated October 19, 2002, and to comply with all
other requirements of this Permit (including but not limited to the narrative prohibitions on
discharge of pollutants from the MS4 set forth in I.C. of this Permit). As further described in -




Part IX.B. of this Permit, in addition to complying with the effluent limits I.C. and 1.D. of this
Permit, the Permittee is required to submit and implement implementation plans specific to the
Anacostia River Total Maximum Daily Load (TMDL) wasteload allocations (WLAs) and Rock
Creek TMDL WLAs in accordance with the schedule set forth in Part III.A. Table 1 of this
Permit.

PART III. STORM WATER MANAGEMENT PLAN (SWMP)

C. Annual SWMP Reporting

- The [Annual] Report shall include the following separate sections:

6. [keep existing part and add the following - remember this is cross referenced to Part IT1L.D first
paragraph] this identification shall include but not be limited to the permittee’s calculation of
pollutant loads and reductions from the MS4 system in those watershed(s) for which there are
applicable TMDL WLAs using the methods described in Part IX.B.

PART VII. STANDARD PERMIT CONDITIONS FOR NPDES PERMITS

P. Reopener Clause for Permits

c. [replace first sentence of existing language with the following; concluding sentence of VII.P
unchanged] The Permit may be modified, or revoked and reissued to incorporate additional
controls in the event that EPA determines that further controls are necessary to (1) ensure that the
effluent limits are sufficient to prevent an exceedance of water quality standards and/or (2) to
ensure that the effluent limits are consistent with any appllcable TMDL WLA allocated to
discharge of pollutants from the MS4.

PART IX OTHER APPLICABLE PROVISIONS
A. Waivérs and Exemptions

[unchanged, but add additional sentence] As part of its Annual Report to EPA under Part II1.C.
of this Permit, the permittee shall describe each and every instance in which the District
authorized such an exemption and/or granted such a waiver, the nature and location of the
activity for which each exemption or waiver was granted, the justification for each exemption or -
waiver, and the District’s basis for ﬁndmg that the exemption or waiver was consistent with the
Federal Clean Water Act and other pertinent guldance, policies, and regulations.

- B. TMDL WLA Imnlementatlon Plans and Compliance Monitoring

[replace first paragraph of 2004 Permit with the following]



In addition to the duty to comply with the narrative effluent limits in Part I of this Permit, the
permittee shall demonstrate compliance as described in this Part and in Part IV (Monitoring and
Reporting Requirements). In accordance with the schedule identified in Part ITII.A. (Compliance
Schedule) and Table 1 and below, Permittee shall further submit implementation plans to reduce
discharges consistent with any applicable EPA-approved waste load allocation (WLA)
component of any established Total Maximum Daily Loadings (TMDL). An applicable TMDL
WLA for this Permit means any MS4 WLA established on or before the effective date of this
Permit for a receiving stream, segment of a stream, or other waterbody within the District of
Columbia as described below.

[next 2 paragraphs, identifying applicable WLAs and associated reductions left unchanged]
[the following paragraph to replace the third paragraph of Part IX.B in 2004 permit]

Demonstration of compliance (as specified in Parts IV and VIII of the Permit ) will be calculated
using the procedures (i.e., Simple Method) identified in the Upgraded SWMP dated October 19,
2002(or other procedures approved by EPA via permit modification and shown to be
scientifically sound and reliable in estimating actual load reductions), and will be reported by
comparing the calculated load for each pollutant to the approved pollutant specific WLAs and its
associated storm water load reductions for the receiving waterbody as specified in the Fact Sheet.

[the following two paragraphs to replace the last paragraph of Part IX.B. in 2004 permit]

The TMDL Implementation Plans shall consist of documenting all previous and on-going efforts
at achieving the specific pollutant reductions identified in the TMDL WLA and further '
demonstrating additional controls sufficient to achieve those reductions through an established
performance based benchmark. This benchmark shall be applied against annual projected
performance standards for purposes of achievement of adequate reductions.

The Permittee shall submit to EPA the applicable TMDL Implementation Plans for the Anacostia
River TMDLs within six months of the effective date of this permit and shall implement such
Plan. The Permittee shall submit to EPA the applicable TMDL Implementation Plan for the
Rock Creek TMDLs within twelve months after the effective issuance date of this Permit and
shall implement such Plan.

PART X. PERMIT DEFINITIONS
[Add new definition]

“Benchmark” or “measurable performance standard”- The term when used in Parts I11.C.6.
(Annual SWMP Reporting), II1.D. (Annual SWMP Implementation Plan) and IX.B (TMDL
WLA Implementation Plans and Compliance Monitoring) of the Permit refers to a criteria-based
management evaluation tool described in Part IX.B (including but not limited to the Simple
Method) for the purpose of making the determination each year as requlred in Part IT1.C.6 and
Part II1.D. during the term of the Permit.




Re: Fact Sheet (To be Supplemented with Final Fact Sheet from DCMS4 NPDES Permit
No. DC0000221 Dated August 19, 2004)
National Pollutant Discharge Elimination System (NPDES)
Proposed Amendment No. | to NPDES Permit No. DC0000221

NPDES PERMIT NUMBER: DC0000221, AMENDMENT NO. 1
FACILITY NAME AND MAILING ADDRESS:

Government of the District of Columbia’
The John A. Wilson Building

1350 Pennsylvania Avenue, N.W.
Washington, D.C. 20004 .

FACILITY LOCATION:

District of Columbia’s
Municipal Separate Storm Sewcr System (MS4)

RECEIVING WATERS

Potomac River, Anacostia River,
Rock Creek, and Tributaries

FACILITY BACKGROUND AND DESCRIPTION:

The Government of the District of Columbia (the District) owns and operates a Municipal
Separate Storm Sewer System (MS4) which discharges storm water during wet weather events
from various outfall locations throughout the District into its waterways. On April 19, 2000, the
United States Environmental Protection Agency Region Il (EPA) issued the District its first
Storm Water Phase I National Pollutant Discharge Elimination System (NPDES) Permit for the
control and management of storm water discharges originating from these outfalls. (The
collective permit for these various outfalls is known as an “MS4" permit). The Permit was
issued for a three-year period and administratively extended from April 19, 2003, until
August 19, 2004. (The Permit is hereafter referred to as the 2000 MS4 Permit). On August 19,
2004, EPA issued the District its second Storm Water Phase ] NPDES Permit, which is valid for
a five-year period and covers all discharges within the corporate boundaries of the District. This
service area includes discharges served by, or otherwise contributing to, discharges from the MS4
system. The MS4 Permit does not cover the District’s combined or sanitary sewer systems.

Since EPA first issued the Phase I MS4 Permit to the District in 2000, the District has made
a number of accomplishments, including: (1) establishment of an infrastructure for addressing
storm water activities, (2) development of a watershed-based rotating monitoring program to
evaluate the chemical parameters and physical characteristics of the municipal storm water being
discharged from representative outfalls in the MS4 system, (3) performance of assessments of
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existing MS4 activities which contribute to the runoff being discharged into the MS4 system,

(4) development of implementation measures for managing and enforcing MS4 activities within
the District, and (5) upgrading its previous Storm Water Management Program (S WMP) based
on these findings. The District’s upgraded SWMP (which EPA approved in October 2003, and
which was used as the basis for the MS4 Permit issued in August 2004) sets forth a framework
for a long-term storm water management control program for determining compliance with
applicable water quality standards to the maximum extent practlcable through the use of best
management practices (BMPs).

Thc current MS4 Permit requires a combination of narrative and BMP controls for
addressing storm water at its sources. These mechanisms are also used to characterize storm
water because of its indiscriminate nature. In general, EPA views the MS4 NPDES permit
program as an iterative process requiring reexamination of ongoing controls and continued
improvements to the respective storm water management programs while continuing to
adequately protect the water quality of the receiving stream. The MS4 Permit builds on existing
MS4 inventories, databases, baseline monitoring data, partnerships, pilot projects, and increased
MS4 activity implementation as the upgraded SWMP approach for managing the quantity and
enhancing the quality of storm water throughout the District. Moreover, the Permit requires
measurable performance standards to be developed and assessed, and implementation plans for
reducmg the storm water components of waste load allocations of Total Maximum Daily Loads
to be implemented, all of which are mtended to evaluate the effectiveness of the District’s

_programs.
PROPOSED ACTION TO BE TAKEN:

On July 21, 2005, EPA proposed to issue an amendment, hereafler referred to as
Amendment No. 1, to the District’s MS4 Permit which became effective on August 19, 2004.
This action is being taken in part in response to issues raised by a permit appeal filed by
petitioners Earthjustice on behalf of the Friends of the Earth and Defenders of Wildlife with the
Environmental Appeals Board (EAB) on September 20, 2004, In that appeal, the petitioners
argued that the District of Columbia Water and Sewer Authority (WASA or the Authority),
which has been given responsibility for storm water management under the MS4 system, should
be identified as a co-permittee along with the Government of the District of Columbia in the
Permit. The petitioners” argument for making WASA a co-permittee was based on the fact that
the WASA Board is not “directly accountable and responsible to the City Council and Mayor”
and to ensure that the Authority is held legally accountable for its actions under the Permit. The
petitioners also argued that the “maximum extent practicable” standard, the water quality-based
effluent limits, and the total maximum daily waste load allocation narrative effluent limits
specified in the MS4 Permit were not sufficient to adequately assure compliance with applicable
water quality standards, let alone demonstrate that MS4 activities under the District’s storm
water management program will account for and reduce poliutant loadings from the MS4 system.




Furthermore, the petitioners went on to explain in the petition that the waiver, exemption,
and variance provisions in the District’s water quality standards and storm water regulations
conflicted with the Clean Water Act and EPA rules, and that the provisions could undermine the
integrity of the MS4 Permit and the District’s storm water management program. Finally, the
petitioners raised concerns that the monitoring program in the MS4 Permit violates EPA rules in
that the program does not explicitly require monitoring from each MS4 outfall and does not
require that the monitoring be representative of the monitored MS4 activity.

In October 2004, Earthjustice and EPA, Region III, began to discuss between themselves the
issues on appeal, many of which had been raised during the petitioners’ previous appeal of the
.2000 MS4 Permit (which resulted in a decision by the EPA Environmental Appeals Board
(EAB)); see Order Denying Review in Part and Remanding in Part at

http://www.epa.gov/eab/disk | 1/dcms4.pdf (Feb. 20, 2002) and Order Grantmg Motion for
Partial Reconsideration at http://www.epa.gov/eab/orders/dcms4recon.pdf (May 10, 2002). The

parties® discussions immediately began to prove beneficial and they therefore jointly requested
that the EAB defer action on the appeal to give them time to work through their differences on
the issues. After several additional extensions of time, the parties reached settlement in principle
on the issues on May 10, 2005, whereby the Region would propose and public notice
Amendment No.1 to the current MS4 Permit and consider any comments received during the
public review penod before making the document final, That Permit Amendment was therefore
public noticed in July 2005.

Concusrent with the review and comment period of draft Amendment No. 1 to the MS4
Permit, EPA Region III will be requesting that the District of Columbia’s Department of Health
certify the amendment under Section 401 of the Clean Water Act, 33 U.S.C. § 134]. EPA also

“has requested that the offices of the Fish and Wildlife Service (part of the Department of Interior)

and the National Marine Fisheries Service (part of the National Ocean and Atmospheric
Administration) review the document for compliance W1th the Federal Endangered Species Act,

42 U.S.C. §§ 460 et seq.

The proposed modifications to the August 19, 2004 MS4 Permit is summarized in the Table
below: -

Table 1. (Modifications to August 19, 2004, DC MS4 Permit)
Permit Part and Title Effect of Amendment No.1

Part 1.C (antat:ons to | Emphasizes that the limitations to coverage are actually prohibitions
Coverage) and expands on the typés of discharges that are permitted to occur
from the MS4 system;




‘Part L.D (Effluent Clarifies the types of effluent limits to be addressed through the
Limits) MS4 Permit, how these limits will be implemented through the
upgraded SWMP, and the authority on which EPA will rely in
implementing potential permit modifications to ensure that these
limits result in an effective program as well as linking the
appropriate parts of the MS4 Permit back to these limits;

Part [11.C (Annual Describes annual reporting requirements for calculating pollutant
SWMP Reporting) loads and reductions from the MS4 system in those watersheds with
- | approved total maximum daily loadings;

Part VILP (Reopener | Describes additional requirements for opening the MS4 Permit
Clause for Permits) through modifications; ,

Part IX.A (Waivers and | Requires accountability and reporting of waivers and exerhptions; '
Exemptions)

Part IX.B (TMDL Describes how the total maximum daily loadings methodologies for
WLA Implementation | complying with the effluent limits of the MS4 Permit and
Plans and Compliance | demonstration of compliance to ensure successful achievement of

Monitoring) waste load reductions will be addressed;
Part X (Permit Adds a “measurable performance standard” deﬁnmon for evaluating
Definitions) | the effectiveness of the District’s MS4 activities under their storm

‘ water management program.

During the public review period, EPA Region [II received four comment letters regarding
proposed Amendment No.1.- The Region considered these comments, when issuing the final
document, by making modifications to account for exlstmg ambient water quality conditions,
placing emphasis on reducing pollutants to the maximum extent practicable, and by adding a
clarifying definition. A summary of the comments along with the EPA response is contained in
the responsive summary which supplements this fact sheet. The Region received comments from
the District of Columbia Department of Health through its Section 401 certification letter which
is addressed in the responsiveness summary. The United States Fish and Wildlife Service and
the National Ocean and Atmospheric Administration’s National Marine Fisheries Service both
concurred with the Region’s Biological Evaluation which concluded that Amendment No, 1
would not adversely affect endangered or threatened species that reside within the District of
Columbia by letters dated August 18, 2005, and October 6, 2005. The draft documents along

with the final documents now complete the administrative record for the project and are available -

to the public for review at the Martin Luther King, Jr. Public Library which is located at 901 G
Street, N.W. in Washington, D.C..

For additional information, contact Mr. Garrison D. Miller, Mail Code 3WP13, District of
Columbia/Maryland/Virginia Branch, Office of Watersheds, EPA Region III, United States
Environmental Protection Agency, 1650 Arch Street, Philadelphia, Pennsylvania 19103-2029.
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BOZEMAN, MONTANA  DENVER, COLORADO  HONOLULY, HAWAH)

E A RT H U S T I C E JUNEAU,ALASKA  NEW ORLEANS, LOVISIANA  OAKLAND, CALIFORNIA
SEATTLE, WASHINGTON  TALLAHASSEE, FLORIDA WASHINGTON, D.C.

) ENVIRONMENTAL LAW CLINIC AT UNIVEREITY OF DENVER

December 15, 2003 , ENVIRONMENTAL LAW CLINIC AT STANFORD UNIVERSITY

BY FAX (215) 814-2301
BY B-MAIL: miller.garriso amail.epa.gov

Garrison Miller
Mzil Code 3WPI13
~ Office of Watersheds
- EPARegion Il
-, 1650 Arch Street _
Philadelphiz, PA. 19103-2029

BY FAX: 202-535-1362
BY E-MA]L: jbekele‘@dchealth.com

Jerusalem Bekele, Program Manager
Water Quality Division

Environmental health Administration
sttnct of Columbia Department of health
51 N Street, NE

Washington, DC 20002

RE:  Proposed reissuance of D.C. Municipal Separate Storm Sewer NFDES permit,
Public Notice No. GM 32, November 14, 2003, 2000 '

We have the following comments on the' above-referenced proposal. We incorporate
by reference the administrative records for issuance and modification of the pre-existing
versions of the above-referenced permit:

. 1. Entities and discharges covered: The District of Columbia Water and Sewer
Authority (WASA) must be added as a co-permittee on this permit. 'WASA is in fact the
operator of the District’s system of separate storm sewer lines, pumps, and outfalls that
convey the District’s stormwater to waters of the United States. See

http://www.dcwasa.com/education/ms4/separate_storm_sewer.cfm;

, J/Hwww.dewasa.com/about/facilities.cim#stormwatercollection. Further, WASA has

°  been designated under District of Columbia law as the agency responsible for storm
water management, and is in fact an operator of the District’s MS4 system. D.C. Code §
34-2202. Nevertheless, the draft permit does not include WASA as a co-permittee.
Instead, it names the District government as the sole permittee. This approach is contrary
to EPA rules. Pursuant to 40 C.F.R. §122.26(2)(3)(iii), WASA is an “operator” of
discharges from the DC MS4 system, and therefore must either be listed as a co-permittee
or must obtain its own NPDES stormwater permit. WASA is an independent agency
with its own Board of Directors, and therefore warrants separate accountability under the
permit. Indeed, WASA is already named as the permittee for NPDES permit DC0021199

. 1625 MASSACHUSETTS AVE. NW, SUITE 702 WASHINGTON. DC 20036-2212
T: 202.667.4500 F: 202.667.2356 E:ezjusdc@earthjustice.org W: www.earthfustice.org

: f. | -
HON WOQD PIRERS + POST CONSUMER PAPER » PROCESSED Y ® )
| Etht‘\’ b —




(incorporated herein by reference), issued by EPA, which governs discharges from the
District’s combined sewer system and the Blue Plains wastewater treatment plan.
Inclusion 6f WASA as co-permittee will ensure that the legal responsibility for storm

Wate: management under the federal Clean Water Act reflects the reality of WASA’s key

role in operating in the MS4 system, and tracks WASA’s legal responsibility under the
District statute. In addition, part LA. of the permit must be revised to include WASA-
owned and opcrated storm sewers. .

The District’s Storm Water Management Plan (October 19, 2002)(“SWMP*)
indicates that the 1998 Plan noted a total of 1,131 major outfalls identified in the District.
The 2002 SWMP states that the District has been able to locate 447 of these major storm
water outfalls, but that 627 “‘other” outfalls still require further study and field
verification, The failure to identify the location of these 627 major outfalls violates 40
C.F.R. §122 26(d)(2)(ii). Commenters raised a similar concern when EPA proposed the
initial version of this permit in 1999. Although EPA responded that this deficiency would
be corrected in the following permit cycle, the District has in fact made no progress

whatsoever in identifying and characterizing the majority of MS4 outfalls in the District.  ~

The existence of 627 outfalls of unidentified character also shows that the permit
is almost certainly hot addressing all MS4 discharges within the District. EPA and the
District must ensure that the District’s MS4 permit identifies and regulates all MS4

"discharges within the District’s boundaries. 40 C.F.R. §122.26(a)(3), (b)(4), (b)(8), 55
Fed. Reg. 47990, 48040 (1990). .

Part I.C.2 of the draft permit states that “[a]ll other discharges of pollutants to the
MS4 system that intentionally cause or contribute to the exceedance of the District of
- Columbia water quality standards are prohibited and not authorized by this Permit.” The
word “intentionally” must be deleted from this sentence. The Clean Water Act and EPA
rules require NPDES permits to assure compliance with water quality standards, and do
not allow such permits to authorize “non-intentional” violations of standards. 33 U.S.C.
§1331(b)(1)(C); 40 C.F.R. §122.4(d). EPA thus has no authority to allow discharges of
pollutants that cause or conmbute to violations of standards, regardless of the intent of
the discharger.

2 Compliance with water quality standards: An NPDES permit must include

effluent limitations adequate to assure compliance with applicable water quality standards *

in the receiving waters. 33 U.S.C. §§1311(b)(1)(C), 1342; 40 C.F.R. §122.4(d). EPA
has stated that this requirement applies to MS4 permits. See, e.g., EPA, NPDES Storm
Water Phase II Fact Sheet 2-4 (1998)(incorporated herein by reference); Memorandum
from E. Donald Elliott, General Counsel, re: Compliance with Water Quality Standards
in NPDES Permits Issued to Municipal Separate Storm Sewer Systems (Jan. 9, 1991).
Further, 40 C.F.R. §122.44(d) requires each NPDES permit to contain limitations on all
pollutants or pollutant parameters that are or may be discharged at a level that will cause,
have a reasonable potential to cause, or contribute to an excursion above any water
quality standard. The draft permit here does not meet these basic requirements. Although
the District’s MS4 discharges undeniably cause and contribute to violations of water



. quality standards, the permit does not contam effluent hmxtahons or other requirements

adequate to ensure that such violations will be remedled and prevented.

a. MS4 discharges cause and contribute to violations of DC water quality
standards: The fact that the District’s MS4 discharges cause and contribute to water
quality standards violations is shown by the District’s own reports and the SWMP itself.
The District’s §305(b) Water Quality Reports (2002 and prior years — all incorporated
herein by reference) specifically identify storm water discharges as known or suspected
contributors to violations of water quality standards for specific pollutants in waters
throughout the District. For a number of. waters, the report lists wrban runoff /storm
sewers as the only source of impairment. Id. Indeed, because receiving waters in the .
District already violate the District’s standards for conventional and toxic pollutants.
any effluent that exceeds those standards necessarily contributes to in-stream excursions,

Monitoring data submitted with the D.C.’s initial Part 2 MS4 application confirms
that such discharges repeatedly exceed the District’s water quality standards for fecal
coliform bacteria, which are 200/100 mL. max. 30-day mean for Class A waters, and
1,000/100 mL for Class B waters. 21 DCMR 1104.6. In almost all of the storm water
sampling reported in the Part 2 application, fecal coliform counts exceeded one or both of
these standards, often by wide margins. Part 2 application, Tables 4.3.4-3, -5, -7, -9, -11.
In some samples fecal coliform counts were greater than 16,000/100 mL. The Part 2

- Application also showed that MS4 discharges repeatedly exceeded water quality

standards for mercury, copper, énd oil & grease. Id., tables 4.3.4-3 to -14; 21 DCMR
1104.6. At least one discharge also exceeded arsenic criteria for fisheries. Id., Part 2
application, table 4.3.4-10. Data in the record also suggests potential cyanide violations.
In re Government of District of Columbia Municipal Separate Storm Sewer System, .
NPDES Appeal Nos. 00-14 & 01-09 (RAB) Record Exhibit 14, Run Summary Sheets.'

The District’s 2002 SWMP further demonstrates that MS4 discharges violate

_water quality standards. Monitoring data reported in Appendix E of the 2002 SWMP
- shows virtually all fecal coliform counts exceeding one or both of the District’s

standards, often by wide margins. In some samples fecal coliform counts reached as high
as 110,000/100 mL. Table 4.4.1-1 of 2002 SWMP further shows event mean
concentrations of copper, lead and zinc that exceed D.C. water quality standards by
significant margins. For example, the District’s acute water quality criteria for copper in
fisheries is 13 ug/l and the chronic criteria is 9 ug/l (assuming a water hardness of 100
mg/l). 21 DCMR 1104.7. All of the event mean concentrations for copper reported in
Table 4.4.1-1 of the 2002 SWMP exceeded one or both of these criteria, with some mean
concentrations as high as 82, 96, and 125 ppb.2 For zin, the District’s acute and chronic

! The record contains sampling data indicating total cyanide levels as high as 113 ug/l,, and other readings
of 111, 67, and 73 ug/l. Record Exhibit 14, run summaries of 9/2/94, 3/29/95, and 5/3/95. The District’s
aquatic life standards for cyanide are 5.2 ug/l chronic and 22 ug/l acute, expressed as free cyanide. 21
DCMR 1104.6 Table 2.

® The criteria cited in the text ars for dissolved metals. Table 4.4.1-1 does not indicate whether the
monitored values reported for metals reflect dissolved fraction or total metals. Even assuming the numbers

~ reflect total metals, they would substantially exceed the comparable total metal criteria, derived by using

the conversion factor cited in the District’s rules, 21 DCMR 1106.11.




' criteria are 120 ug/l. - Event mean concentrations exceeded this level at four of the
monitoring cites. SWMP Table 4.4.1-1. »

Exceedances of water quality standards in MS4 discharges equate to water quality

~ standards violations because, in the absence of mixing zones for these discharges (and
none have been established), compliance with standards is measured at the point of

discharge. See Puerto Rico Sun Oil Company v. EPA, 8 F.3d 73, 75 (1st Cir. 1993); Inre .

Broward Flori DE it No. FL0031771, 6 B.A.D. 535 (August 27,
1996). See also, EPA, Office of Watet Regulations and Standards, "Mixing Zones -
Water quality Standards Criteria Summaries: A Compilation of State/Federal Criteria" at
2, EPA 440/5-88/015 (September 1998).

The fact that DC MS4 discharges cause or contribute to water quality standards -

exceedances is further confirmed by the District’s final Total Maximum Deily Loads
(TMDLs) for the Anacostia River and its tributaries for Biochemical Oxygen Demand,
Suspended Solids, Fecal Coliform, and Orgamcs and Metals, As the draft permit itself
states (part IX.2), these TMDLs all require substantial percentage reductions in pollutant
loadings from MS4 discharges. The TMDLs and supporting documentation submitted by
the District to EPA (incorporated herein by reference), as well as EPA’s decision
documnents approving these TMDLs (incorporated herein by reference), are all premised
on the conclusion that these percentage reductions are necessary to attain and maintain
water quality standards in the receiving waters. The reductions plainly have not yet been
achieved—indeed, the TMDLs were only recently adopted and the District has yet to
document any actual reductions in MS4 poliutant discharges — let alone the percentages
of the magnitudes mandated by the TMDLs.

b. The permit does not contain effluent limits adequate to assure compliance
with water quality standards: The permit provisions do not assure compliance with
standards and in fact conflict with Act’s reqmrements for compliance with standards.

First of all, the permit contains no numeric, parameter-specific limitations for discharges ‘

from any MS4 outfall. Not only are such pollutant specific, numeric limits
presumptively required by the Act (33 U.S8.C. §§1311(b)(1)(C), 40 C.F.R. §§122.4(d),
122.44(d), 122.44(k)(3)), but they must be outfall specific unless infeasible. 40 C.F.R.
122.44(h)(i)(1), 122.45(a). .

The fact sheet indicates that EPA is relying on Best Management Practices
(BMPs) to achieve the pollutant reductions necessary to meet standards. Pursuant to 40
C.F.R. §122.44(k)(3), however, EPA may rely on BMPs in lieu of numeric effluent
limitations only where numeric limits are “infeasible.” Here, the Region did not even
attempt to develop numeric, outfall-specific effluent limits, let alone show they are
infeasible. Moreover, any claim of infeasibility would be meritless on its face. As noted
above, because neither the District nor EPA have established mixing zones for discharges
from the D.C. municipal separate storm sewer system, effluent limits must be set to
assure compliance with water quahty standards at the point of discharge — i.e., the
effluents limits must mirror the receiving water quality standards themselves. See Puerto
Rico Sun Qil Company v. EPA, 8 F.3d 73, 75 (1st Cir, 1993); In re Broward County,




Florida, NPDES Permit No. FL.0031771, 6 E.A.D. 535 (August 27, 1996). Seg also,
'EPA, Office of Water Regulations and Standards, "Mixing Zones - Water quality

Standards Criteria Summaries: A Compilation of State/Federal Criteria" at 2, EPA
440/5-88/015 (September 1998). This is not an exercise requiring any information
beyond the water quality criteria set in D.C.'s published water quality standards. EPA
cannot rationally claim that it is infeasible to simply apply the District’s numeric water
guality criteria as outfall-specific effluent limitations.

Second, even if the Region could show that numeric effiuent limits are mfeas1ble,
it cannot use BMPs as a surrogate without showing that those BMPs assure compliance
with water quality standards. 33 U.S.C. §1311(b)(1)(C); 40 C.F.R. §122.4(d); Inre
Government of District of Columbia Municipal Separate Storm Sewer System, 10
EAD___, NPDES Appeal Nos. 00-14 & 01-09 (EAB 2-20-02) slip op. 25-28. The
Region has failed to do so here. Although the Fact Sheet contains a bare assertion that
the Region “feels that the Upgraded SWMP is sufficient to ensure compliance with
apphoable water quality standards,” there are no facts or analyses in the record to support
that claim.’ Indeed, the Region itself concedes that it has not gauged the potential
effectiveness of the SWMP. In reality, the ¢laim that the upgraded SWMP is sufficient to
ensure compliance with standards is refuted by the record. As noted above, discharges
from MS4 outfalls exceed DC water quality standards by wide margins for a variety of
pollutants. The District’s approved TMDLSs require that - to meet water quality standards
~ pollution loadings form MS4 discharges to the Anacostia and its tributaries must be cut -
by percentages ranging from 50% to 98% depending on the pollutant. There is no
evidence that the District’s SWMP will cut MS4 pollutant discharges at all, let alone by
percentages of this magnitude. Neither the District nor EPA are able to quantify any .
pollutant reductions that will or may occur as a result of the “upgraded” SWMP. Indeed,
the “upgraded” SWMP contains almost nothing in the way of new BMPs beyond those in
the pre-existing SWMP,

¢. Water quality standards language in the permit conflicts with the Act and
EPA rules: The water quality standards language that does appear in the draft permit is
not a substitute for outfall specific, numeric hmlts and is itself legally flawed, as
expla.med below: "

i. Part LD provides that the “outfall effluent limits, except when practicable or
feasible, to implement the Plan shall be non numeric effluent limits consistent with 40
CFR Part 122.44(k)(2) through the use of Best Management Practices to the maximum
Extent Practicable fo achieve compliance with applicable water quality standards in
accordance with existing Federal rules and regulations.” This language unlawfully
creates a presumption against numeric effluent limits, in contravention of the above-cited
statutory.and regulatory provisions. Pursuant to 40 C.F.R. §122:44(k)(3), BMPs are
authorized when numeric limits are infeasible: they are not mandated unless numeric
limits are feasible. Moreover, this language unlawfully assumes that the BMPs in the
SWMP will produce compliance with water quality standards, when — as shown above —
such an assumption is refuted by the record. Further, the language misstates and

* Part IILB. of the draft permit itself contains a similarly unfounded and inaccurate assertion,



undermines the relevant statutory requirements. The Act does not allow permittees to
merely implement BMPs *to the maximum extent practicable.” Rather, it requires MS4
permits to mandate controls to reduce the discharge of pollutants to the maximum
extent practicable. 42 U.S.C. §1342(p)(3)(B)(iii). Moreover, permits must mandate
more than just BMPs to accomplish these reductions: they must also require control
techniques and systems, design and engineering methods, and such other provisions as

EPA determines appropriate. Id. The language of Part D, is also unlawful to the extent

that it could be read as excusing the District from achieving compliance with water
quality standards as long as it is implementing BMPs to the maximum extent practicable.

ii. Part IX.2. of the permit states that the permittee  shall be required to
demonstrate compliance with any EPA approved waste load allocation (WLA)
component of any approved Total Maximum Daily Loadings . . . for purposes of
achieving compliance to the maximum extent practicable with applicable requirements
under the Clean Water Act.” Although the permittee must certainly be required to
comply with any applicable WLA, its duty to comply with that WLA, as well as its duty
to achieve compliance with other requirements of the Clean Water Act is absolute — not

_ merely “to the maximum extent practicable.” There are no “practicability” exceptions to
Clean Water Act requirements at issue here, and therefore the practicability language in
the part IX.2 ofthe drai’cpermit is unlawful,

ifi. We support the inclusion of specxﬁc TMDL percentage reduction

requirements in Part IX.2, but these provisions require strengthening to comply with the

Act and EPA rules. First of all the permit needs to specnfy the benchmark from the which
-the percentage reduction will be calculated, and the precise method for calculating the

quantity of reductions achieved. These are critical parts of the effluent limitation, and ~

under the Act and EPA rules - they cannot be left for determination later outside of the

permit process. The draft unlawfully leaves these crucial decisions to the District’s itself
- (“Ifthe analysis concludes...."”), contrary to the Act and EPA rules, which require the

- permit itself to specify the required effluent limitations. Second, the permit must require

achievement of the percentage reduction at every outfall. 33 U.S.C. §§1311(b)1)(C), 40
C.ER. §§122.4(d), 122.44(d), 122.44(k)(3)), 40 C.F.R. 122.44(h)(i)(1), 122.45(a).
Third, the draft unlawfully allows the permittee to put off both the determination of
compliance and correction of 2 violation with respect to the Anacostia TMDLs — which
have been in place for some time. The District already has recent and historic monitoring
data from which it can determine ~ as noted above — that the WLA’s have not been met
for the Anacostia TMDLs. There is no legal justification for allowing the District to put
off corrective action: Instead, the corrective action requirements must be specified.in this
permit. Nor is there any justification for interposing a requirement that the District must
“conclude” that an MS4 discharge is causing or contributing to an exceedance.
Determination of compliance or noncompliance with TMDLs and WLAs is an objective

matter: It is not a mattér to be based on the judgment of the permittee. Id. Moreover, the -

permit as written would allow the District t6 avoid compliance simply by refusing to
“conclude” that a violation has occurred, thereby unlawfully undermining the Act’s
TMDL requirements. 33 U.S.C. 1313(d); 40 C.F.R§ 122.44(d)(1)(vii)(B). Fourth, the
draft uses legally incorrect terminology in describing what triggers a violation: “If the

N .




analysis concludes the MS4 discharge monitored for that specific pollutant is causing or
contributing to an exceedance of the criteria under the approved pollutant specific
WLAS...” The legal requirement is that the discharge not cause or contribute to an
exceedance of the WLA itself, not some undefined “criteria”. Id. 40 CF.R.

§122.44(d)(vii)(B).

Fifth, even if EPA could allow the District to defer adoption of an implementation
plan to meet the relevant WLAs, the permit would have to require the plan to produce full
compliance with the WLAs within 3 years (i.e., within the term of the permit) ~ not
merely a plan for “reducing” exceedances “to the maximum extent practicable.” 33
U.S.C. §§ 1311(b)(1)(C), 1342(p)(4)(A), 40 C.F.R. §§122.4(d), 122.44(d). Sixth, the
permit states that EPA reserves the right to modify the permit for purposes of correcting
the exceedance, when necessary, either by separate numeric effluent limitation or by
establishing of additional BMPs with the goal of achieving compliance with the District’s

- current water quality standards to the maximum extent practicable. As noted above, there

is no justification for deferring separate numeric effluent limitations — they can and must
be included in the permit now. Moreover, compliance with the District’s water quality
‘standards is not a “goal”, but-a requirement of the Act, and such compliance must be total
— not merely to the “maximum extent practicable.” 33 U.S.C. §131 1(b)(1)(C); 40 C.F.R.
§122.4(d), 122.44(d). :

iv. The Anacostia and Hickey Run TMDLs are all expressed as annual or seasonal
average load limits, rather than daily load limits. We incorporate by reference all of the
coimments filed by Earthjustice on these TMDLSs, in which the point is made repeatedly
that average annual or seasonal loads do not meet the Act’s mandate for daily loads, and
do not assure compliance with water quality standards. EPA’s response to these
comments has been to agsert that the permit writer can assure that the loads are properly
distributed among the days of the year. The draft permit fails to make any such

* distributions, and fails to specify any daily loads. As a result, the permit fails to assure

protection of water quality standards as required by the' Act and EPA rules. For example,
a requirement to cut only the annual loading of fecal coliform by a fixed percentage does
not prevent exceedances of fecal coliform numeric criteria on numerous days and months
throughout the year. Nor does a fixed percentage cut in annual average loads protect the
District’s nariative criteria or designated uses on days when high fecal coliform peaks
render receiving waters unsafe for swimming, kayaking, canoeing, wading, and other
recreation. E.g. 21 DCMR 1101.1, 1101.2,1102:1, 1104.1,1104.3,1104.4, 1104.7,

v. Part IX.3 of the draft permit contains the following sentence: “The
permittee. ..shall not discharge any pollutant from its MS4 system at a level that causes or.
contributes to an exceedance above either the narrative or numeric criteria adopted as part
of the District of Columbia water quality standards which could otherwise prevent the

attainment of an existing or designated use within a particular waterbody.” (emphasis.

added). Although the first part of the sentence is appropriate to ensure compliance with
water quality standards, combining it with the italicized language produces a result
contrary to the Act and the District’s standards, Discharges that cause or contribute to
exceedances of narrative or numeric criteria necessarily cause or contribute to violations




of water quality standards — there is no requirement that such exceedances also be shown
to prevent attainment of an exlstmg or designated use. On the other hand, a violation of
standards would occur — even in the absence of a criteria exceedance ~ if the discharge
could interfere with attainment of an existing or designated use. Therefore, the above-
reference sentence must be changed to insert “or that” in place of “which”, so that it
reads: “The permittee. ..shall not discharge any pollutant from its MS4 system at a level
that causes or contributes to an exceedance above either the narrative or numeric criteria
adopted as part of the District of Columbia water quality standards, or that could
.otherwise prevent the attainment of an existing or designated use within a particular
waterbody.”

In addition, the third sentence of Part IX.3 is not a permit requirement, but merely
an undocumented assertion, and therefore does not belong in the permit. As shown
above, comparison of DC MS4 monitoring data with DC water quality standards shows
that the District’s existing SWMP measures are not sufficient to meet water quality
standards: nor is there any evidence that the 2002 SWMP will do any better. The
sentence also incorrectly suggests there is insufficient data to set numeric effluent permit
limits, when — as discussed above — the setting of such limits is perfectly feasible, based
both on adopted TMDLs and the standards themselves. Further, the last sentence of Part
IX.3 incorrectly and unlawfully suggests that the standard for judging the adequacy of
BMPs is whether they ensure compliance with water quality standards “to the maximum
extent practicable.” As discussed above, the Act requires permits to require full
compliance with water quality standards completely — not merely compliance to the
extent “practicable.”

¢. Hickey Run: The draft permit notes that a BMP is being negotiated
with the National Arboretum, but does not require implementation of the BMP by a date
certain (or ever). Based on prior permit proceedings on this matter (Public Notice ML28
(8/07/02) and related record, incorporated herein by reference), the “BMP” would consist
of an oil and grease removal unit and a trash trap facility downstream of the MS4 outfalls
on Hickey Run. Addition of these facilities makes sense, because they will help to
reduce pollutant loadings in Hickey Run. Moreover, because these facilities represent
available technology that is practicable at this site, they are required under the Clean -
Water Act's mandate to apply controls to reduce stormwater pollution to the maximum
extent practicable. 33 U.S.C. 1342(p)(3)(B)(iii). Accordingly, the permit must require
- implementation of this measure not later than 3 years from permit issuance.

The draft permit illegally deletes the existing Hickey Run effluent limit of 11.9
Ibs per day for oil and grease. The Fact Sheet seeks to justify such a rollback by asserting
that a [imit is no longer needed because no violations of oil and grease limits have been
measured in Hicky Run in the last 2 years. Sucha posmon is unlawful arbitrary and
capricious as follows:

i. Violation of remand order from EAB: The EAB directed the Region on .

remand to choose between aggregate or outfall-specific numeric limits:




[Wle hereby remand to the Reglon the condition setting an aggregate
numeric effluent limit for the four Hickey Run outfalls. On remand the

- Region may re-evaluate whether to set an aggregate limit, or whether to
set individual limits, and the Region shall fully explain its reasons for the
chosen limit(s) along with its explanation of the related monitoring
requirements and monitoring locations(s) that it establishes for the four
Hickey Run outfalls, '

Order Granting Motion fc;r Partial Reconsideration at 4, May 9, 2002, NPDES Appeal
Nos 00-14 & 01-09 (EAB). . A proposal to dispense with any numeric limit at a