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) DOCKET NO8, RCRA-06-2003-0912 &
} RCRA-02-2004-7102
APPELLANT )

HOWMET CORPORATION’S NOTICE OF APPEAL

COMES NOW, Appellant Howmet Corporation {“Appellans”) and files this notice of
appeal of the Administrative Law Tudge's (“4LJF’s™) Initial Decision in the ahove-captioned
matter. The ALJ's Initial Decision was issued on September 30, 2003, and incorporatcs by
reference the ALT's April 25, 2005 Order on Motions, in which the ALJ granted motions for
partial accelerated decision filed by Appellees U,S, Environmental Protection Agency (“EPA™)
Region 2 and Region 6 (collectively, “dppellecs”). As discussed more specifically below,
Appellant appeals the ALT’s legal determination of liahility, as set forth in the Order on Motions.

SUMMARY OF TIIE ORDER APPEALED FROM

In the Order on Motions, the ALT found Appellant liable for violations of the Solid Waste
Digposal Act, 42 T.8.C. §§ 6901-6992k, as amended by the 1976 Resource Conservation and
Recovery Act and the 1984 Hazardous and Solid Waste Amendments (commonly referred to as
“RCRA™, and the RCRA implementing regulations promulgated by EPA, Specifically, the ALJ
found that Appellant (1) sent shipments of hazardous waste to a facility that was not authorized
to receive such waste, in violation of 40 C.F.R, § 262.12(c); (2) transported those shipments via a
transporter that was not suthorized to tansport hazardous waste, in violation of 40 C.FR.
§ 262.12{c); (3) failed to prepare a hazardous waste manifest for the shipments, in violation of

40 C.F.R. § 262.20{a); and (4) failed to properly notify the facility to which the shipments were




sent, in violation of 40 CF.R. § 208.7(a)(2). The ALJ also struck Appellant’s affimmative
defenses and denicd Appellant’s claim that it was not given fair notice of Appellees’
interpretation of the applicable regulatory standard.

For the reasons set forth in the appellate brief accompanying this notice, Appellant
appeals fthe foregoing rulings and the legal determinations underlying those rulings and
respectfully requcsts that the ALT's findings be set aside and this matter dismissed in its entirety,

pursuant to 40 C.F.R. §§ 22.30(f} and 22,20(z), respectively.

Respectfully submitted,
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UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE ENVIRONMENTAL APPEALS BOARD

IN THE MATTER OF )
)
HOWMET CORPORATION }
} DOCKET Nos. RCRA-06-2003-0912 &
} RCRA-02-2004-7102
APPELLANT )

HOWMET CORPORATION’S BRIEF IN
SUPPORT OF NOTICE OF APPEAL

COMES NOW, Appellant Howmet Corporation (“Appellane’ or “Howmer™) and files
this brief in support of its notice of appeal of the Admitistrative Law Tudge’s (“ALJF’s™) Initial
Decision in the above-captioned matter. Appellant appeals the ALJI's legal determination of
Appellant’s liability for violations of the Solid Waste Disposal Act, 42 11.5.C. §§ 6901-6992k, as
amended by the 1976 Resource Conservation and Recovery Act and the 1984 Hazardous and
Solid Waste Amendments (commonly referred to as “RCRA™), and the RCRA implementing
regulations promulgated by the U.S. Environmental Protection Agency (“EPA™). For the
reasons set forth below, the ALIJ’s Initial Decigion shouid be set aside and this matter should be

dismissed in its entirety,

RCRA-06-2003-0912 & RCRA-02-2004-7102
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L
STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

The following two issues arc presented for review:

(1)

(2)

May EPA assert RCRA jurisdiction over a material where (i) the material was
produced for multiple uses; (#) although having been used in one application, the
material is still fit to be reused in another application for which the material was
produced to serve; (iff) the material can be reused in such application without
processing; and (#v} the applicable regulation limits EPA’s jurisdiction to a used
material that can no longer serve the purpose for which it was produced without
processing?

If the applicable regulation can be interpreted to extend EPA’s RCRA jurisdiction

to such materials, was Appellant given fair notice of that interpretation?

RCRA-(6-2003-0912 & RCRA-D2-2004-7102
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IL
STATEMENT OF THE NATURE OF THE CASE AN} RELEVANT FACTS

A. Relevant Facts

The undisputed material facts of this case are set forth in the parties’ joint stipulations,
attached hereto as Exhibits 4 and B, The facts relevant to this appeal are summarized below.

This case arose from Howmet’s shipment of a used liquid potassium hydroxide (“KOH™)
solution to Royster-Clark {“Reyster™) for use by Royster in manufacturing land-applied tobacco
fertilizer, At its facilities in Dover, New Jersey, and Wichita Falls, Texas, Howmet
manufactures precision investment castings for acrospace and industrial gas  turbine
applications.! In its manufacturing operations, Howmet utilizes a KOH solution to clean ceramic
core from the metal castings, and continvally uses or reuses the KOH sclution until the solution
can no longer effectively be emploved for this purpose without being reclaimed or otherwise
processed.? The used KOH solution is characteristically hazardeus, in that it is corrosive as
defined by EPA’s regulations, having a pH equal to or greater than 12.5.

For certain periods, Howmet would either ship the used KOH to an authorized hazardous
waste disposal facility or to Royster, depending solely upon Royster’s demand for KOH for use
in its fertilizer manufacturing process.’ In Royster's operations, the used KOH was a source of

potassium in, and controlled (7.¢., ncutralized) the pH of, Royster’s fertilizer mixture.” Royster

! See Ex. AT93, 4; Ex. B3, 4.
: SeaBx, ATJ 11, 12: Ex. B 10, 11.
3 Sez Ex. A 15, 26; Ex. B 14, 22; see afso 40 C.F.R. § 261.22(aX1).
4 See Ex. A 13, 14, Ex. B 12,13,
; See Bx. AY19; Ex. BY 18,
RCRA06-2003-0912 & RCRA-D2-2004-7102
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did not process or otherwisc treat or reclaim the used KOH prior to adding it to the fertilizer
mixture; Royster used the KXOH as received from Howmet,®

B, Applicable Law and Regulations

Pursuant to RCRA, EPA pronmlzated regulations defining what constitutes a “hazardous
waste.” Congistent with the statutory definition of hazardous waste, EPA’s regulations definc
hazardous waste as a subset of solid waste,” In essence, a material cannot be regulated ¢s a
hazardous waste unless it is first determined to be a solid waste,

RCRA defincs “solid waste” to include any “discarded materigl.”® EPA has, in turn,
promulgated a definition of “discarded material” which provides, in part, that discarded materials
inglude “spent materials” that are “[u)sed to produce products that are applied to or placed on the
land or are otherwise contained in products that are applied to or placed on the land.”™ Per
EPA’s regulations, a “spent material” is “any material that has been used and as a result of
2110

contamination can no longer serve the purpose for which it was produced without processing.

C. Summary of the Parties’ Contentions

Appellees, EPA Regions 2 and 6 (collectively, “dppelliees” or “EPA™}, contend that the
used KOH that Howmet sent to Royster was a hazardous waste subject to regulation under
RCRA, and that Howmet’s shipments of used KOH to Royster failed to comply with certain

RCRA regulations. The dispute in this case is focused on EPA’s waste determination — Howmet

§ See BEx. AT 18, 19: Ex. B 1Y 17, 18; see aleo Complainant U,S, EPA Region 2's Mem. of Law in
Supp. of Complainant’s Mot, for Partial Accelerated Decision (“Region 2 Mem.™) at 12 (discussing
Royster’s use of the used KOH).

’ See 42 US.C. § 6903(5), A0 C.F.R §261.3,
: 42 U.8.C. § 6903(27),
i 40 C.F.R. § 261.2(c)(1){B).
1 id §261.1{c)(1).
RCRA-06-2003-0912 & RCRA-02-2004-7102
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contends that the nsed KOH sent to Royster was not a solid waste and, therefore, not a hazardous
waste subject to EPA’s RCRA jurisdiction,

EPA’s position that Howmet’s used KOH was 3 hazardous waste follews from the
agency’s claim that Howmet's used KOH was a “spent material.” Because the used KOH was
used by Royster to produce a land-applied fertilizer, EPA contends that the used KOH was a
“discarded material” and, therefore, a solid waste. Because the used KOH exhibited the
characteristic of corrosivity, EPA contends that it was a hazardous waste, As noted above,
Howmet does not dispute that the used KOH was used to produce a Jand-applied product, or that
it was characteristically corrosive. Rather, Howmet disputes EFA's determination that the used
KOH was a spent material.

Relying upon the plain wording of the “spent material” definition in EPA’s regulations,
Appellant asserts that the focus in this case should be upon the purpose for which KOH is
produced to serve.) Relying upon the same definition, EPA claims that the “production”
process at issue in this case Is Howmet’s “production” of used KOH." Whereas EPA contends
that the “purpose for which"” a material “was produced” should be defined as the first #se that is
made of the material,'? Appellant takes the opposite position, arguing that one’s use of & material
cannot define or otherwise change the purpose for which the material was produced.' Appellant

maintains that a reasonable interpretation of the “spent material” definition mwst account for

. See Appellant’s Br. in Opp'n to Complainants’ Mot. for Partial Accelerated Decision and to

Strike Affirmative Defenses and in Supp. of Respondent’s Mot, to Dismiss (“Appeliant’s Brief”) at 5,

1 See Complainants’ Reply to Respondent’s Br, in Opp'n to Complainants’ Mot. for Partial
Accelerated Decision and to Sirike Affirmative Defenses and in Supp. of Respondent's Mot, to Dismiss
(“EPA’s Reply Brief”) at 4-5; Region 2 Mem. at 18; Complainant U.S. EPA Region 6's Mem, of Law in
Supp. of Mat, for Partial Accelerated Decision (“Region 6 Mem.”} at 13.

13 See, e,g., Region 2 Mem. at 8, 15, 17; Region 6 Mem. at 5, 12.

14 See Appellant’s Brief at 6.
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materials, like KOH, that are produced to serve multiple uses.'” On the other hand, EPA’s
interpretation of the same definition would hold that a multi-usc material is no longer fit for use
if it cannot continue to serve the purpose for which it was initially used, despite the fact that the
material may still be fit for one or more other purposes for which it was produced.'®
D. Summary of the ALJ’s Ruling
In his April 25, 2005 Order on Motions, the ALJ in the proceeding below granted EPA’s
motions for partial accelerated decision and to strike Appellant’s affirmative defenses. By virtue
of the rulings in the Order on Motions, the ALJ denied Appeliant’s motion to dismiss this matter.
The ALJ ruled that the used KOH that Howmet shipped to Royster was a spent material
“under a plain reading of the applicable regulations.”"” Additionatly, relying upon his reading of
varipus D.C. Cirguit decisions, the ALJ concluded that, to avoid regulation of Howmet’s used
KOH as a solid wastc, the used KOH would have to be used in an “ongoing, continuous process

ulb

of beneficial reuse by Howmet. For the reasons set forth below, Appellant respectfully

submits that the ALYs ruling is unsupportable and should be set aside.

I8 See id at 1D.

See, e.g., Region 2 Mem. at 8, 17; Region 6 Mem, at 5, 12.
1 Order on Motions at 21 {April 25, 2005),

12 fd
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IIL
ARGUMENT

A, The Material In Question Is Not A “Spent Material” Under The Plain Language Of
EPA’s Regulations

EPA’s construction of the term “spent material™ is plainly erroneous and inconsistent
with the regulatory definition of that term. As such, it is not entitled to deference and carries no
weight.'’ As EPA acknowledged i the proceedings before the ALJ below, “[t]he plain meaning
of words is ordinarily the guide to the definition of the regulatory term.”™ A court may not defer
to an agency’s interpretation if “an ‘alternative reading is compelied by the regulation’s plain
language.”! As set forth below, the plain language of the regulation defining “spent material”
simply does not permit the interpretation of the term put forth by EPA and adopted by the AL

As noted above, EPA’s RCRA regulations define a “spent tnaterial” as one that “has been
used and . . . can no longer scrve the purpose for which it was produced without processing.”™
Appellees atterapt to avoid application of the plain meaning of the controliing regulatory phrase
— “ourpose for which it was produced” — electing instead to focus on the specific uses of KOH by

Howmet and Royster. The relevant question under the regulation is not whether Howmet and

Royster used KOH for different applications, but rather whether the KOH that Royster obtained

r See Thomas Jefferson Univ. v. Shaiala, 512 U8, 504, 512 {19%4); Stingon v. United States, 508
U.S. 36, 45 (1993); see also Brock v. Cathedroal Biuffs Shale Oif Co., 796 F.2d 533, 536 (D.C. Cir. 1986)
{Scalia, 1.) ("It is axiomatic that an agency must adhere to its own regulations.™).

2” In re Harpoon P'ship, EPA Docket No. TSCA-05-2002-0004, 2004 WL 139918, at 11 n.9 (May
27, 2004y (quoting fr re Bill-Dyy Corp., RCRA (3008) Appeal No, 98-4, 9 E.AD. 575, 585 (EAR 2001))
aff’d, TSCA Apoeal No. 04-02, 2005 WL 1254975 (May 19, 2005); see also In re Strong Steel Prods.,
EPA Docket Nos. RCRA-5-2001-0016, CAA-5-2001-0020, MM-3-2001-006, 2003 WL 223534360 {Oct,
27, 2003) (“The interpretation starts with the plain language of the regulation . .. ."}.

2 Shalata, 512 U.S. at 512 (quoting Gardebring v. Jenkins, 485 U.S, 415, 430 {1588)): see also id
at 518 {Thomas, J., dissenting} (concluding that a agency’s interpretation “that runs afovl of the plain
meaning of the regulation , , ., is contrary to law, in viclation of the Administrative Procedurs Act™),

% 40 CF.R § 261.1(c)(1) (emphasis added).
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from Howmet was used by Royster for “the purpose for which [KOH is] produced.™
Specifically, did the nsed KOH, as employed in Royster’s manufacturing process, continue to
serve “the purpose for which®” KOH is produced to serve?

The interpretation put forward by EPA would effectively define the “purposc for which”
a material “was produccd” as the first use that is made of the material Such an interpretation
ignores the word “produced” and substitutes the word “used,” such that the regulation is revised
to read that a “spent material” is one that “has been nsed and . . . can no longer serve the purpose
for which it was wsed.” This reading of the regulation is different from and flatly inconsistent
with its plain meaning. The words “produced” and “used” are not synonyms and are not
interchangeable. Indeed, they are completely opposite concepts — Le., create vs. consume.
Given the indisputable distinction between creation and consumption, one’s use of a matetial
simply cannot define or otherwise change the purpose for which the material was produced.

EPA further confuses “production” and “wse” of KOH by mistakenly focusing on the
“production” of used KOH by Howmet, rather than the commergial production of unused or
“virgin” KOH and the purpose for which virgin KOH is produced to serve. In the proceedings
below, EPA asserted that the used KOH could no longer serve ““the [cleaning] purpose for which
it was produced’ by Howmet.™' A used material is not “produced” to serve any purpose,
Rather, the virgin material is used and, once the material “can no longer serve the purpose for
which it was produced without processing,” the used material is deemed a spent material

pursuant to EPA’s regulations and may then be subject to EPA’s RCRA jurisdiction.®

Id
u Region 2 Mem. at 18 {(emphagis added); Region 6 Mem, at 13 {emphasis added).
= 40 C.FR. § 261, 1{cHI).
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Appellant does not produce KOH, which is the relevant production process for purposes
of the “spent material” determination. Rather, Appellant purchases KOH commercially for nse
in its marmfacturing process. Howmet is not a producer of KOH, it is a manufacturer of metal
castings that employed KOH in its manufacturing process and, when the strength of the KOH
solution was no longer suitable for Howmet’s use, it was used by Royster in its manufacturing
process, without being reclaimed.”® Howmet's use of KOH is immaterial for purposes of
determining whether the KOH purchased and used by Howmet could “no longer serve the
purpose for which it was produced.™’

Appellees have wholly failed to address this question. EPA has made no attempt to
address the purpose for which KOH is produced. Appellees simply did not aliege in their
complaints, or discuss i their motions in the proceedings below, the commmercial purpose, or
multiple uses, for which the KOH purchased by Howmet was produced to serve, EPA asserts
that to do so would improperly shift the responsibility for determining when a material is a
harardous waste from the generator of the used material (e.g., Howmet) to the manufacturer of
the virgin material {e.g., the virgin KOH manufacturer). Here again, EPA fails to acknowledge
the process prescribed by its own regulations. Per EPA’s regulations, the generator of a solid
waste must determine if its waste is hazardous.”® However, the threshold determination that
must be made is whether the material is even a solid waste, which is the very determination at

issue in this case. Appeilant recognizes, and has never disputed, that it has the responsibility to

® See Ex. A 9 4, 11-13, 18, 19; Bx, B 1 4, 10-12, 17, 18; see also Region 2 Mem. at 12
(discussing Royster’s use of the nzed KOH),

x 40 CFR. § 261, 1{e)(1) .
28 See id § 262.11.
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determine whether its used KOH is a spent material — that is, whether the KOH sohztion could
contimue to serve the purpose for which it was produced without processing,

It is beyond dispute that KOH is manufactured for many uses, including use as a ¢leaner
{ie., Howmet's use) and as a source of potassium and neutralizing agent in the manufacture of
fertilizer (J.e., Royster's use).” KOH is a material with a single, clemental purpose and multiple
uses. The fundamental purpose of KOH is to provids a high concentration of hydroxide ions and
a concentratcd source of potassium, which in tum results in KOH being cffective in varions
different applications and for various different uses.”

Appellees atiempt to avoid the reality that both Howmst and Royster were using the
KOH in question for the purpose for which the material was produced. While the KOH could no
longer serve Howmet's needs, Royster continued to use it, without processing, for the purpose
for which it was produced — as a source of potassium and a neutralizing agent,” Neither of the
Appellges’ complaints allege any facts to the contrary. Accordingly, the KOH, as used by
Royster, does not constitute a “spent material” as that term is defined by the plain meaning of
EPA’s regulations.

For the foregoing reasons, Appellees failed to satisfy their burden of demonstrating that
they are entitled to judgment as a matter of law and their motions for accelerated decision should

have been denicd. Furthermore, as neither of the Appellees’ complaints even allege that the

# See Order ont Motions at ¢ n, 12,

® A simple search on the Internet reveals the many uses of KOE — to manufacture potassium

carbonete and other potassivm chemicals, fertilizers, phosphates, agrochemicals, alkaline batteties, and
dves. It ig also widely used in the soap and bleaching industry.

¥ See Region 2 Mem, at 12 (discussing Royster’s use of used KOH); Ex. A Y 18, 19; Ex. B[ 17,
18. KOH's alkaline value - it's high pH - is directly attributable to the presence of the high concentration
of hydroxide ioms in KOH. In its fertilizer manufactaring operations, Royster was wsing the high
concentration of hydroxide jons in the used KOH to neutralize or otherwige lower the pH of itz mixture.
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KOH was not produced for the purpose for which it was used by Royster, the complaints ate
insufficient to support the claimed viglations and, as a matter of law, Appellant’s Motion to
Dismiss shouid have been granted by the ALJ in the proceedings below.

B. Published EPA Statements And Administrative Materials Support Appellant’s
Application Of The Spent Materials Regulation

As set forth above, interpretation of 2 regulation begins with its plain meaning, In this
case, it ends therc as well. The regulation defining a “spent material” is unambiguous; there is
no need to look bevond the face of the regulation as thers is ne ambiguity to resolve. EPA
should not be allowed to transform by “interpretation” a regulation that is straightforward om its
face and requires nothing more than a plain reading. It is the “text of the regulation . , . which
must be given controlling effect.”® Accordingly, there was no cause for the ALJ to delve farther
into the meaning of the regulation — the plain language of the regulation controls.

1. EPA’s Statements In The Preamble To The Spent Materials Regulation
Support A Finding That Howmet’s Used KOH Is Not A Spent Material

Nevertheless, although there is no cause to move beyond the text of the regulation
defining “spent materials,” EPA’s and the ALJFs misconstruction of the preamble to the
regulation must be addressed. The proper analysis beging with the recognition that, in 1983,
EPA proposed to defing “spent material™ as “any material that has been vsed and has served its

original purpose.™* In 1985, EPA Gnalized the definition of “spent material” fo read as now

® Jee 40 C.FR. § 22.20(a) {providing for dismiszal of a procesding “on the basis of failure to
establish a prima facie case or other groomds which show no right to relief on the part of the
complainant™),

B Sholala, §12 U.S. at 526 (Thomas, J., dissenting) (citing Bowles v, Seminole Rock & Sand Co.,
325 U.S. 410, 414 (1945)).

¥ 48 Fed, Reg. 14,472, 14,508 (April 4, 1983) {emphasis added).
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provided in 40 C.F.R. §261.1(c)(1) — *any material that has been used and as a result of
contamination can ne longer serve the purpose for which it was produced”™
in the preamble o the 1985 final rule — the preamble relied upon below by Appeliegs —
EPA explained its reasoning for revising the wording of the proposed definition;
We are continning to define spent materials as those which have been used and are no
fonger fit for use without being regenerated, reclaimed, or otherwise re-procesged, . . .
The Agency’s reference to original purpose was ambiguous when applied to situations

where a material can be forther used without being reclaimed, but the further use is not
identical to the initial use.®®

EPA’s clarification makes clear that the definition of “spent material” in 40 C.F.R. § 261.1{c)(1}
was intentionally worded to allow for the exact scenario at issue here — further use of a material
that is not identical to the initial use of the material, but which is a use for which the material was
produeed.

In this case, the ALJ's and Appellees’ construction of the term “spent material”

¥ That construction does not

improperly requires rense of the material for the original wse.
squarc with the express regulatory definition of “spent material,” or with EPA’s clarification of
that definition in the preamble to its 1985 rulemaking — that a material may be rensed for any use
for which the material was produced to serve and is still fit to serve. Nowhere in the preamble to
the regulation does EPA state that the initial use and subsequent use or uses of the material must

be the same or similar. Indecd, EPA’s statements in the preamble make clzar that if the used

material is still “fit for use” — ary use for which it was produced ~ the material is not spent,”

3 50 Fed, Reg, 614, 663 (Jan, 4, 1985) {emphasis added),

3 50 Fed, Reg. at 624 {emphasis added),

7 See Order on Motions at 14-15; Region 2 Mem. at 17 (contending that a material becomes

“gpent” when “the original wse" of the material ceases); Region & Mem. at 12 (same).
3 50 Fed. Reg, at 624.
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In an effort to support their same or similar “continued vse™ consiruction of the spent
materials regulation, Appelices rely upon a single example provided by EPA in the rule’s
preamble — a cireuit board solvent being reused for metal degreasing. EPA makes no claim that
this single example is illustrative of all the scenarios under which a material can be reused
without being deemed spent.>® Moreover, the example neither supports Appellees’ interpretation
nor refutes the plain meaning of the regulation that a material may be reused for any purpose for
which it was produced, [If the solvent at issue was produced solely for use as a solvent, then
Appellant readily agrees that the solvent must continue to be used as a solvent to avoid
regulation as a spent material. In this scenario, where the material was produced for only one
specific nse, Appellees’ flawed construction of the spent materials regulation still produces the
proper result — the initial and subsequent use of the material must be the same or similar because
the material was produced solely for that nse.**

This single-use product scenario, however, is not the situation presented in this case.
This case concerns the subsequent use of a taterial that, as noted above, was produced for a
single purpose but multiple nses, As applied fo this situation, Appellees’ strained intcrpretation
of the spent materials regulation produces an erroneous result that is directly at odds with the

plain language of the reguiation. In the multiple-nse product scenario, suck as this one, the

® Regarding this example, the ALJ, in his Order on Muotions, opined that the example is not

“mdicative that a facility could only reuse the material as a solvent,” Order on Moticns at 15 .26, The
ALT further reasoned that “the same faciity could continue to employ material, even though its use was
not identical to its initial use, as long as it was not being reclaimed.” fd, (simphasis added). As set forth
below, limiting permissible rense of 3 material to rense at the same facility, ag required by thg ALJ, finds
no support in the spent materials regulation, EPA’s application of that regulation and the agency’s
position in this case, or the applicable case law,

b The foregoing reazoning and analysis apply equaily to the 1998 letter to Safety-Kleen that EPA

relied upon in the proceedings below, See Region 2 Mem., Declaration of Ton Moy, Ex. 3, Letter from
David Bussard, Waste Identification Division, Office of Solid Wasie, EPA, to Catherine A. McCord,
Manager, Environment and Business Integration, Safety-Kleen (Aug, 1998).
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interpretation put forth by Appellees would prohibit reuse of the material for any use other than
the initial use that was made of the product, regardless of whether the material is still £t fo serve
the purpose for which it was produced when employed in other applications and for other uses,”
This is an upacceptable interpretation of a regniation that, on its face, expressly aliows reuse of a
miaterial for any use, so long as the material is still serving “the purpose for which it was
produced.'™*

Furthermore, turning back to the 1985 preamble, the parenthetical sentenge immediately
proceeding the solvent example clarifies that the “continued use” theory is considerably broader
than the interpretation put forth by Appellees. The sentence in question explains that the
“continved use” theory “is analogous to usingfrensing a secondary material az an effective
substitute for commercial products.”® The regulatory concept of using or reusing secondary
materials as effective substitutes for commercial products {as promulgated in EPA’s RCRA
regulations at 40 C.F.R, § 261.2(e){1)(ii)) does not in any way restrict the subseguent use to only

those uses that are identical or similar to the initial use,

4l

To appreciate the difference between the single-use and multi-use product scemario, it is
instructive to compare an unformulated product, such as KOH, to a manufactured product, such as a
formulated cieaner. Whereas a formulated cleaner is a mixture of various ingredients, the opposite i3 true
of unformmlated products, which are often ingredients in variows foromlations. Whereas a forrmlated
product iz typically formulated for a single purpose (e.g., cleansing), an unformulated product, acting as
an ingredient, may have a number of uses, but the fundamental purpose of the product in each use remaing
the same,

i 40 CFR, § 261.1{cX1).
4 50 Fed. Reg, at 624.
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2. EPA’s Prior Construction Of The Spent Materials Regulation Is At Odds
With The Interpretation Put Farth By Appellees In This Case

Per the plain language of the spent materials regulation, and EPA’s own statements in the
preamble to that regulation, the used KOH that Howmet provided to Royster is not a spent
matecial. This outcome i not changed by the EPA guidance letters and adminjstrative materials
relied upon by Appellees in the proceedings below. As set forth above, it is the text of the
regulation that controls, not EPA’s erroneous interpretation of that regulation. Past repetition of
a migtaken interpretation cannot overcome the fondamental defect in the position that EPA has
taken in this matter,**

Furthermore, akthough offered by Appellees’ to support EPA’s position in this case,
certain of these materials actually demonstrate that, almost since the day the spent materials
regmlation was prommlgated in 1985, EPA has been applying the regulation in line with the
construction put forth by Appellant.

) The 1986 Leiters

Take, for example, the two 1986 letters discussed in EPA’s filings in the proceeding
below and attached hereto as Exhibit C (collectively, the “1986 letters).¥ One of the letters
was written by Steven Silverman, an EPA attorney, (the “Silverman letfer”); the other letter was

written by Matthew Straus, then Chief of EPA’s Waste Characterization Branch, Both letters

“ Moreover, to the extent that EPA or an ALY can be said to have applied Appellees’ interpretation

in any of these materials — which is not apparent from the face of the materials — Appellant respectfully
submits that such application was in etror, In any event, these materials are not binding in this case and
cannot compel application of a regulatory interpretation that is contrary to law,

a Letter from Steven E, Silverman, Attorney, Solid Waste and Emergency Response Division,

EPA, to Daniel McCaskill, Vice President, Distribution Systems and Environmental Affairs, Van Watels
and Rogers Division (June 4, 1986); Letter from Matthew A. Straus, Chief, Waste Characterization
Branch, EPA, to A. L. Horner, Environmental Specialist, Albright and Wilson, Inc. (Qct. 20, 1986). In
the proceedings before the ALJ below, the letters were attached to EPA's Reply Brief.
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expressly contradict EPA’s position in this case and support Appellant’s application of the spent
materials regulation.

The letters advise that used phosphoric acid from aluminum metal finishing operations
may be reused as an ingredient in fertilizer manufacture, The letters note that, in addition to
metai finishing applications, phosphoric acid, like KOH, is aiso used in fertilizer production,
Thus, phosphoric acid, like KOH, is 2 multi-use product. The Silverman letter also notes that the
used phosphoeric acid will not be reclaimed before being reused in the fertilizer manufacturing
process. Thus, the fertilizer manufacturer receiving the used phosphoric acid will employ the
used acid in its operations just as Royster employed Howmet's used KOH in its operations — as
is, without any reclamation or 1:-r«:-c;=:ssi11g.'Hs

It is readily apparent that EPA’s analysis in the 1986 letters is a stepwise application of
the spent materials regulation identical to the one put forth by Appellant in this case. EPA
analyzed the proposed subsequent use of the used material; determined that the subsequent use
was for the putpose for which the virgin material was produced to serve; determined that the
used material was still fit for that purpese; and determined that the used material could be reused
for that purpose without processing. Step by step, the analysis mitrors Appellant’s interpretation
of the spent materials regulation and reaches the same result. In both letters, EPA concludes that
a multi-use product, which has been uscd in industrial applications until it is no longer effective
for that use, may be reused as an ingredient in fertilizer mamifacturing without invoking EPA’s

RCRA jurisdiction. Moreover, the material at issue in the 1986 letters, an acid, would exhibii the

“ See Region 2 Mem. at 12 (discussing Royster's use of the used KOH); Ex. A7 18, 19; Ex, B
17, 18
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same hazardous characteristic as Howmet’s used KOH - both would be characteristically
COIosive.

There i3 no support for EPA’s disparate treatment of Howmet’s used KOH and the used
phosphorie acid at issue in the 1986 letters. There is no suppori for Appellees” position fhat
Howmet’s used KOH is a hazardous waste when EPA concluded nearly two decades ago that
used phosphoric acid “would not be congidered a solid or hazardous waste under RCRA when
used in the same manner as virgin phosphoric acid.” Howmet’s used KOH, when employed as a
source of potassinum and neutralizing agent in Royster’s fectilizer manufacturing operations, is
used in the same manner as virgin KOH and no differently than the used phosphoric acid at issue
in the 1986 letters.

Nevertheless, Appellees will attempt to distingmish the nsed phosphoric acid on the basis
that it was represented to the agency to be as pure or purer than virgin phosphoric acid, as noted
the 1986 letters. Even assuming the two used materials can be so distinguished, it is a distinction
without a difference, Under the facts as recounted in the 1986 letters, there is only one lepal
mechanism for excluding the used phosphoric acid from EPA's RCRA jurisdiction — application
of the spent materials regulation. Ifthe conclusions reached by the agency in the 1986 letters are
to have any Jegal merit, EPA had to apply the spent materials repuiation and find that the used
acid was not a spent material, and therefore was not discarded, becanse it could continue to be
used as phosphoric acid, “the purpose for which it was produced,” without processing,

Appellees, however, will attempt to distinguish EPA’s prior analysis by likening the nsed

phosphoric acid to virgin acid and claiming, as Appellees often did in the proceedings below,

7 40 C.FR §261,1{cK]).
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that the agency does not have authority to regulate virgin materials under RCRA.* Technically,
that iz a misstatement of the law. As noted above, a material st (1) first be discarded (2) in
order to be considered a solid waste (3) to in turn be regufated vnder RCRA as a hazardous
waste. EPA’s RCRA jurisdiction does not extend to materials that have not been discarded and,
thus, are not solid wastes capable of being classified as hazardous wastes, However, if a virgin
material that exhibits a hazardons characteristic, such as phosphoric acid, is discarded, EPA may
properly regulate it as a hazardous waste under RCRA, It is not the virgin or used nature of the
material that triggers EPA’s RCRA jurisdiction; whether virgin or used, the material must be
discarded before EPA can invoke its RCRA jurisdiction.®

In this case, as in the 1986 ietters, the question of whether a material has been discarded
hinges upon application of the spent materials regulation. Nearly twenty vears ago, under the
same set of facts as presented in this case, EPA conciuded that it did not have RCRA jurisdiction
over materials that are legally indistinguishable fron the material at issue ity this case. The facts
are the same and the applicable regulation has not change, thus the conclusion shoulkd not vary.
Just as EPA lacked jurisdiction over the used phosphoric acid at issue in the 1986 letters, the

agency lacks jurisdiction over Howmet’s used KOH.

A See, e.g., EPA’s Reply Brief at 7.

® See, e.g., American Mining Congress v. EPA, 824 F.2d 1177, 1150 (D.C. Cir, 1987) (“AMC I)
{finding “clear Congressional intent to extend EPA’s authority only to materials that are truly discarded,
disposed of, thrown away, ot abandoned™); see also 42 ULS.C. § 6903(27) (defining “solid waste” as any
“discarded material™); 40 C.F.R. § 261.2(a)(1} (same); 53 Fed. Reg. 519, 520 (Jan. 8, 1988) (noting that
AMC T “limited the Agency’s authority over hazardous secondary materials destined for recycling to
materials that are *discardad’™).
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ity The Brenntag Decision

EPA’s reliance upon Brenntag Great Lakes, LLC*® in the proccedings below was
similarly misplaced. Like the 1986 letters, the Brenmtag case affirms Appellant’s construction of
the spent materials regulation; the case offers no support for the interpretation put forth by
Appellees. The principle facts of Bremntag are largely inapplicable to this case becanse the
material at issue in Bremntag — isopropyl alcohol (“IPA™) ~ was ysed and then processed prior to
its reuse. Indeed, the ALTs decision notes that Milsolv's “treatment” of the used IPA was “the
focus of EPA’s enforcement action.™! Such processing prior to reuse is expressly prohibited by
the spent materials regulation.” There is no such allegation in this case that the used KOH at
issne was processed oF In any way treated prior to Royster's use of the material in its
manufacturing operations,*

To the extent that Brenntag has any relevance to the case at hand, it is illustrative of the
proper application of the spent materials regulation. In Milsolv’s hands, the aqugous IPA was a
spent material because Milsolv was processing it prior to its reuse, However, in Tradeo’s hands,
the same material was not spent because Tradco was reusing the aqueous IPA. without processing
it.”! This was true — in fact, this was EPA’s position in the case — despite the fact that the [PA

was first used by 3M in adhesive manufacturing operations until it was no longer fit for use in

au In the Matter of Brenntag Grear Lakes, LLC, EPA Docket No. RCRA-5-2002-0001, 2004 WL
1328663 (June 2, 2004},

3t Sea id. at 6.

52 See 40 CF.R. § 261({cX1); see alsp Brenntag at 6-7 (noting that the applicable state regulation
allowed “only Tor rense of the chemical ‘as is™).

‘3 Ser Region 2 Mem, at 12 (discussing Royster’s use of the used KOH); Ex, AT9 18, 19;:Ex. B
L7, I8,

* See Brenntag at 18-19 (noting that Tradco’s purchase and sale of the aqueous IPA “violated no
law™).
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those opcrations, then sold to a middleman, who then sold the used material to Tradco for use in
the “automotive after-market.””

Applying Brenntag to the case at hand, Howmet is akin to 3M and Royster is akin to
Tradco. Howinet employed KOH in its casting operations until the KOH was no longer fit for
use in those operations. Howmet's used KOH was then sold to Royster who employed the used
KOH in its fertilizer manufacturing operations “as is” without processing, As evidenced by the
hoMing in Brenntag, Howmet's used KOH was not 2 spent material — in Roystet’s operations, it

continued to serve the purpose for which KOH is produced,

C. The ALJ"s Ruling In His Order On Motions Is Contrary To The Plain Meaning Of
The Regulation And Any Reasonable Interpretation Of The Reguiation

As noted above, in his April 25, 2005 Order on Motions, the AL)J ruled that the used
KOH that Howmet shipped to Royster was a spent material “under a plain reading of the

*%  Additionally, relying upon his reading of various D.C. Circuit

applicable regulations.
decisions, the ALJ concluded that, te avoid regulation of Howmet’s used KOH as a solid waste,
the used KOH would have to be used in an “ongoing, continuous process of beneficial reuse by
Howmet.”’ For the reasons set forth below, Appellant respectfully submits that the ALT's

interpretation of the spent materials regulation and application of D.C. Citcuit case law are

flawed and cannot support the rulings in his Order on Motiens.

3 See id at4, 5, 18.
s Order on Mationa at 21,
&7 fd.
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1. The ALJ's Construction Of The Spent Materlals Regulation Improperly
Focuses On The Material’s Original Use Rather Than The Purpose For
Which It Was Praduced

In his Order on Motions, the ALJ maintained that Appellant’s framing of the issue — that
the relevant question is whether Howmet's used KOH was used by Royster for a “purpose for
which it was produced” — “mischaracterized the language employed in [the spent material]
definition in a manner that makes a difference,™® The ALJT contends that Appellant’s reference
in the proceedings below to *a purpose™ rather than “the purpose” for which KOH was produced
“makes a world of difference because the plain language of the regulation supports EPA’s
argument that the rule docs not speak in terms of the original purposes for which a taterial could
be used and therefore is not a hypathetical, potenfial uses, assessment but rather that is a reality-
based determination which examines how the material was originally used.”"?

For the reasons noted above, the AL)'s focus on the “original use” of the material is
misplaced - it effectively defines the “purpose for which” a material “was produced™ as the first
use that is made of the material. Furthermore, Appellant does not suggest an inquiry that focuses
on pefential uses of a matcrial; Appellant does not propose a “what could have been™ test but
rather a test that focuses on what “was.” Per the plain language of the spent materials regulation,
the analysis must focus on what purpose the material was produced to serve. As set forth above,
the regulation must be applied to account for materials like KOH that are produced for multiple
uses.

Now having received and reviewed the ALJ’s Order on Motions, Appellant realizes that

its use of “g purpose” rather than “tie purpose™ may have caused the AEJ to misunderstand

3 id at 14,

® 14 at 14-15 (emphasis in criginal).
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Appellant’s position. Appellant uscd the terms “use” and “purpose” interchangeably. To avoid
aty confusion, Appellant hasg distinguished those terms in this brief and clarified, as noted above,
that KOH has a single, eleraental purpose and multiple uses,

If EPA must limit KOH, a multi-use product, to one “purpose” for purposes of applying
the spent materials definition, then that purpose should be stated in terms of the fundamental
purpose of the product, not in terms of the product’s multiple uses. The elemental purpose of
KOH - the pumpose for which it is produced — is to provide a high concentration of hydroxide
ions and a concentrated source of potassium. As noted above, this purpese yields many and
varied uses, but each use is fondamentally similar in that each use relies upon KOH a3 a source
of hydroxide ions and potassium. Thus, used KOH would be a spent material when it has been
used and can no longer serve as a source of hydroxide ions and potassium without being
processed.

In the case of a multi-use product such as KOH, which is produced for 8 number of uses,
selecting one use from the list as *#he purpose™ for which the product was produced is inherently
an arbitrary determiination. In this ¢ase, EPA selected a use from the list of KOH uses that
subjects Howmet's used KOH to regulation under RCRA and defined that use as *vhe purposc
for which” the KOH used by Howmet was produced. Had EPA selected KOH’s use it the
manufacture of fertilizer as “the purpose,” thete would be no RCRA liability, Although in this
scenario, Howmet may be alleged to have used a preduct for a purpose for which it was nof
produced, RCRA liability would not attach because Howmet’s used KOH conid still serve “the

il

purpose for which it was produced.™ As noted above, Howmet's use of KOH is immaterial for

% 40 CFR. § 261.1{c)(1) (emphasis added).
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purposes of determining whether the KOH purchased and used by Howmet could “no longer
serve the purpose for which it was produced,”!

Such arbitrary application of the spent materials regulation should be aveoided, not
fostered, As set forth above, the spent materials regulation is properly applied to muitiple-use
products by examining the findamental purpose that the product was produced to serve. In the
case of KOH, that purpose is to provide 2 high concentration of hydroxide ions and a
¢oncentrated source of potassium.

2. The ALJ’s Application Of D.C. Circuit Case Law Has Been Rejected By The
D.C. Circuit And EPA

In his Order on Motions, the ALJ also relied upen his reading of varions D.C. Circuit
decisions to conclnde that Howmet's used KOH could not avoid regulation as a solid waste
unless the nsed KOH was used in an “ongoing, continuous process of beneficial reuse by
Howmet.” However, the cases relied upon by the ALJ do not support this conclusion. Those
cases provide only that a material that is reused within the same industry’s ongeing production
process cannot he considered 2 discarded material {i.e., cannot be considered a solid waste).%
The decisions do not require reuse by the same entity or industry, or an ongoing, continuous
process, 10 avoid regulation as a spent material. Neither these cases nor the applicable spent

materials definition preclude reuse of the material by another entity or industry, so long as the

M Id

o Order on Motions at 21; see afso id. (concluding that *“Howmet's material is solid waste, as it has

been “discarded’ in the sense that it is no longer being used by Howmet™).

& See id at 15-16; Safe Food and Fertilizer v. EPA, 350 F.3d 1263, 1268 (D.C. Cir. 2004)
{discussing the line of D.C. Circuit cases hoiding “that the term ‘discarded” cannot encompass materials
that ‘are destined for beneficial reuse or recycling in a contiomous process by the generating industey
itself™™) (queting AMC 1, 824 F.2d at 1186)
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material is rensed for “the purpose for which it was produced without processing.”™ EPA does
not dispute this point.**

Although his ruling in the Order on Motions appears to overlook this distinction, the ALJ
made passing reference to it in his analysiz of the case law. As noted in the ALJ’s analysis, the
D.C. Circuit, in a recent opinion regarding “discarded materials,” clarified the holding in the line
of cases relied upon by the ALL® In Safe Food and Fertilizer, the appellate court explained that
“materials destined for future recvcling by another industry may be considered discarded™ if the
materials meet one or more of the reguiatory conditions for “discarded materials,” such as the
spent materials regulation.”’ The court rejected the proposition that used material transferred
from one company to another, or from one industry to another, must always be considered
discarded: “[W]e have never said that RCRA cempels the conclusion that material destined for
recycling in another industry is necessarily ‘discarded.™*®

Accordingly, contrary to the ALY's conclusion in his Order on Motions, Howmet’s used
KOH did not become a discarded material simply because it was reused by another company in a
different industry.”” In Royster’s operations, the used KOH continued to be used for the purpose
for which KOH is produced. Therefore, despite its use by a different company in a different

industry, the nsed KOH was not a spent material subject to regulation under RCRA,

“  See Safe Food and Fertilizer, 350 F3d at 1268; 40 CF.R. § 261,1(cX1).

& See Region 2 Mem. at 29 (“[B]oth the [spent materials] regulation and EPA interpretation allow a
material to be used and re-vsed continually, even by different entivies, outside of the universe of RCRA
regulation, until it is deemed spent.™) {emphasis added).

o See Safe Food and Fertilizer, 350 F.3d at 1268, Order on Motions at 20 n.32.
& Safe Food and Fertilizer, 350 F.3d at 1268 {emphasis {n original).
. id

& See Region 2 Mem. at 29
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b, EPA Cannet Rewrlte The Spent Materials Regulation In This Proceeding

In this case, EPA essentially attempts to rewrite its own regulations because the agency
does not like the result yielded by application of the plain meaning of the language that the
agency promulgated. While EPA has the authority to rewrite its regulations, it can de so only
through notice and comment mlemaking; ad hoc attempts to rewrite regulations in the course of
litigation are unlawfiil.”

In the proceedings below, EPA claimed that if Appellant’s reading of the spent materials
regulation prevails, disastrous resulis will ensue. The ALJ was apparently swayed by the
doomsday picture painted by EPA.”' The simple response to BPA’s hyperbole is that if a plain
reading of the regulation will, in fact, yield a result that threatens human health or the
environment, EPA should promulgate revisions to the regulation through notice and comment
rulemaking, EPA is charged with promulgating regulations for the management of hazardous
waste; the agency is equally charged with enforcing its regulations as written.

In this case, EPA has attempted to advance its results-oriented approach by concocting a
hypothetical scenario of children playing in a sandbox of contaminated sand. EPA claims that if
Appellant’s reading of the spent materials regulation prevails, then a brass foundry could use
virgin sand as an abrasive until it is contaminated, at which point the sand could be used to fill
children’s sandboxes. While clzarly an emotional appeal, the leap to the conclusion that EPA is
comrectly interprefing the regulation is too great. Following EPA’s logic, the dramatic picture of
children playing in contaminated sand would be cut 0f EPA’s reach if the sandbox was lined and

the foundry sand was not land-applied.

w0 See, e.g., Brock v. Cathedral Biuffls Shale Oif Co., 796 at 536 (“Tt is axiomatic that an agency
must adhere to its own regulations.”).

M See Order on Motions at 20-21.
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The reality is that it must be recognized that EPA's RCRA regulations were not drafted io
account for every situation or protect against all possible scenarios, no mater how inconceivable.
Short of rewriting its spent materials regulation, if EPA has concerns about the reuse of used
KOH, or any other vsed material, EPA could undertake rulemaking to list the material as a
hazardous waste subject to EPA’s RCRA jurisdiction.”? As the agency charged with
implementation and enforcement of the RCRA statutory provisions and the regulations
promulgated thereunder, EPA has permissible, available administrative means at its disposal to
address any perceived threat to human health or the environment arising from the rense of ysed
KOH. The one thing that EPA is precluded from doing is the very thing the agency is attempting
to do in this case — rewrite i#ts regulations in the course of litigation.

E. Appellant Was Not Given Fair Notice Of The Interpretation Pat Forth By Appellees
In This Matter

As set forth above, there are no grounds for finding EPA’s “spent material” interpretation
to be anything other than erroneous and contrary to law. However, should the EAB conclude
otherwise, Appellant submits that it has not been given fair notice of the interpretation advanced
by EPA, Constitutional principles of dug process dictate that a penalty may not be assessed
where the regulated party has not been provided notice of the agency’s interpretation of the
applicable regulation.”™ The relevant question is “whether the regulated party received, or should
have received, notice of the agency’s interpretation in the most obvious way of all: by reading

the regulations.”™

" See id. §§ 261.2(d), 261.11, 261.30(a); 42 U.S.C. § 6921(b)
i See General Electric Co. v. EP4, 533 F.3d 1324, 1328 (D.C. Cir, 1995),
s fd at 1329,
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Fair notice is not provided unless the regulated party can identify, with “ascertainable
certainty,” on the face of the regulations and other public statements issued by the agency, the
standard that the agency is applying.” If a violation of a regulation will subject the regulated
entity to sanctions, the “regulation cannot be construcd to mean what an agency intended but did
not adequately express.””® “The test “is not what [the agency] might possibly have intended, but
what [was] said.™ To satisfy fair notice standards, the notice must be an “authoritative
interpretation of the regulation™ from the agency.”

As set forth above, neither the plain wording of the spent materials regulation, nor the
preambic to that regulation or the administrative materials relicd vpon by EPA, provides an
authoritative intempretation of the regulation that accords with the one put forth by EPA in this
matter. Indeed, as noted above, the plain wording of the spent materials regulation, the preamble
to the regulation, EPA’s statements in the 1986 letters, and the Brenntag decision all support
Appeilant’s construction of the spent materials regulation,

EPA’s interpretation is not ascertainable, with any degree of certainty, from the face of
the regulation. Nor is it evident in any public statement issued by EPA, What the agency said in

the spent materials regulation, in the preamble to the regulation, and in the 1986 letters is simply

e Id.; see also U8 v. Hoechst Celanese Corp., 964 F, Supp. 967, 979, 582 (D.5.C. 1996), rev'd in
part on other grounds 128 F.3d 216 {4th Cir. 1997) (“The whole point of the ‘fair notice’ line of cases is
that, as a matter of due process, the regolatory obligations to which persons are subject flow from what
the regulations themselves say with ascertainable certainty.™); fn re Harpoon P'ship, TSCA Appeal Mo,
04-02, 2005 WL 1254975, at 3, 8 {(May 19, 2005},

b Hoechst Celonese Corp., %64 F. Supp, at 979 (citing Gates & Fox Co. v. OSHRC, T90 F.2d 154,
156 (D.C. Cit. 1986)); see also id. at 980 {*Awarding penalties where the problem is the ianguage chosen
by the agency, rather than any unwillingness 1o comply would only *delay the day when . . . regulations
will be written in ¢lear and concise language’ so that regulated parties *will be better able to understand
and observe them, ) (quoting Diamond Roofing Co. v. OSHRC, 528 F.2d 645, 630 (5th Cir. 1976)).

W 14, at 979-B0 {quoting U.S. v, Trident Seafoods Corp., 60 F,3d 556, 559 (9th Cir, 1995) {brackets
in original)),

o Gates & Fox Co., 790 F.2d at 157.
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not consistent with the interpretation put forth by Appellees in this case. Appellees’
interpretation has never becn adequately expressed by EPA in any public forum and, therefore,
cannot be applied in this case to levy penalties against Appellant.™

Accordingly, even if the EAB accepts EPA’s interpretation of the spent materiais
regulation, this proceeding should nevertheless be dismissed because Appellant has not been
given fair notice of that interpretation and, absent such notice, Appellant has committed no
violation of the regulatory requirements.*® Furthermore, for the foregoing reasons, the ALJ
should not have granted Appellees’ maotion to strike Appellant’s third affirmative defense — due

process.

7 See Hoechst Celanese Corp., %64 F, Supp. at 979; see also U.S. v. Hoechst Celanese Corp., 128

F3d 216, 225 (4th Cir. 1997) (finding that EPA's “regelations, their preamble, or purpose™ did not
provide fair notice where EPA’s interpretation of the regulations was not mandated and “some of the
language in the preamble”™ supported the regulated entity’s “narrower interpretation™),

- See Hoechst Celanese Corp., 964 F. Supp. at 979.
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v,
CONCLUSION

For the foregoing reasons, as a matter of law the ALY crred in granting Appeliees’
motions for an accelerated dceision and to strike affirmative defenses, and in denying
Appellant’s Motion to Dismiss. Appellant respectfully requests that the ALI’s Initial Decision

and April 25, 2003 Order on Motions be set aside and that this matter be dismissed in its entirety.

Respectfully submitted,

%@%

__~"Tohn A. Riley”” /

BryanJ Moorc

VINSON & ELkins LLL.P,
The Terrace 7

2801 Via Fortuna, Suite 100
Austin, Texas 78746
Telephone: (512) 542-8520
Facsimile: (512) 236-3329
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CERTIFICATE OF SERVICE

I hereby certify that Appellant Howmet Corporation’s Bricf in Support of Notice of
Appeal was served on the following via hand delivery, facsimile, electronic mail, andor certified
mail on this the 28th day of October, 2005:

Clerk of the Board

Environmental Appeals Board

1U.8. Environmental Protection Agency
Mail Code 1103B

1341 G Street, NW, Suite 600
Washington, DC 20005

Karen Maples

Regicnal Hearing Clerk

[1.8. Environmental Protection Agency,
Region 2

290 Broadway, 16th Floor

New York, New York 10007-1866
FAX {212} 637-3199

Lorena Vaughn

Regional Hearing Clerk (6RC-D}

.58, Environmental Protection Agency,
Region 6

1445 Ross Avenue, Suite 1200

Dallas, Texas 75202-2733

FAX (214) 665-2182

Tohn C, Emerson

Assistant Regional Counsel (6RC-EW)
1.5, Environmental Protection Agency,
Region 6

1445 Ross Avemnne, Sujte 1200

Dallas, Texas 75202-2733

FAX {214) 665-3177

Amy R. Chester

Office of Regional Counsel

U.8. Environmental Protection Agency,
Region 2

290 Broadway, 16th Floor

New York, New York 10007-1866
FAX {212} 637-3199
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR
N THE MATTER OF: )
)
HOWMET CORPORATION, ) DOCKET NO.: RCRA-02-2004-7102
)
Respondent. )

JOINT STIPULATIONS

‘The following stipulations have been agreed to by the parties, These stipulations apply to the
Howmet Coiporation facility located in Dover, New Jersey and cover the time petiod August 6, 1699
through September 27, 2000, unless expressly stated otherwise. The parties agree that the facts set
forth or summarized in the attachments hereto are undisputed and admissible as evidence in these
proceadings.

l.

Howmet Corporation. (“Howmet™ or “Respondent”) is & wholly owned subsidiary of Alcoa
Inc,

Hrpwmet is, and was during the referenced time period, a Delaware corporation.

Hﬂmnret owns and operates a manufacturing plant located at or near 9 Roy Street, Dover, New
Jersey 0780]- 4308 {the “Dover or New Jersey facility™).

Howmet manufactures precision investment castings for aerospace and industrial gas turbine
applications at its New Jersey facility. '

In July 1980, Respondent (then identified as Howmet Turbine Components Corporation)
notified EPA Region II that if generates hazardous waste at its New Jersey facility. In August
1989, Respondent notified EPA Region IT of its name change to Howmet Corporation.

In July 1980, EPA assigned Howmet EPA Identification Number NJD 002 445 5383 for the
New Jersey facility (Dover Castings Division).

Howmet is, and was during the referenced time period, a “person,” as that term is defined in
Section 1004(15) of RCRA, 42 US.C. § 6903(15), and 40 C.F.R. § 260.10 (1993) as
incorporated by reference by NJAC 7:26G-4,1(a).

Howmet is, and was during the referenced time period, the “owner” of the New Jersey facility
as that term is defined in 40 C.F.R, § 260.10 (1593) as incorporated by reference by NIAC
7:26G-4.1(g).

Howmet is, and was during the referenced time period, the “operator” of the New Jersey
facility as that term is defined in 40 CF.R. § 260.10 (1993) as incorporated by reference by
NIAC 7:26G-4.1{(a).



10.

11

12,

13.

4,

15.

i6,

37,

158,

19,

20,

Howmet is, and was during the referenced time period, a “hazardous waste” “generatot” at its
New Jersey facility as those terms are defined in 40 C.F.R. § 260,10 (1993} as incorporated by
reference by NJAC 7:26G-4.1(a).

Howmet utilizes a liquid potassium hydroxide (“KOH”) and water (“H20") solution
{*KOH/H20™) to leach out or remove (clean} ceramic core from metal castings during
manufactuoring operations at its New Jersey facility.

Howmet continually nses or re-uses the KOI/H20 solution to clean metal castings until the
solution ¢an no longer be effectively employed by Howmet for this purpose without being
reclaimed or otherwise processed. {Hereinafter, used KOH/H20 solution oo longer used by
Howmet to clean castings will be referred to as *used KOH.")

During the time period of August 6, 1999 through September 27, 2000, Howmet accumuiated
the used KOH in a storage taik at its New Jersey facility and then either: a) discarded the used
KOH as a hazardous waste by sending it to an off-site authorized hazardous waste disposal
facility; or b) sent ifs used KOH off-site to Royster-Clark (“Royster’™), a fertilizer
manufachurer.

During the time period of August §; 1999 through September 27, 2000, Howmet's decision on
whether to send the used KOH off-site to an authorized freatment storage or disposal facility
or to fertilizer manufacturer Royster was entirely contingent upon Royster’s need for the KOH
in its fertilizer manufacturing process. The used KOH was generated using the same
ingredients and process regardless whether Howmet sent the used KOH off'site as a hazardous
waste or 1o Roystet.

Used KOH generated at the New Jersey facility is aqueous with 2 pH equal to or greater than
12,5, !

During the time period of August 6, 1599 through September 27, 2000, Howmet sent used
KOH from its New Jersey facility to fertilizer manufacturer Royster-Clark, Ine. (“Roysier™) to
be used in the production ofland applied tobaceo fertitizer at Royster™s Plymouth and Rocky
Mount, North Carclina faciiities (“fertilizer manufacturing facilities™).

Royster's fertilizer manufacturing facilities did not have EPA identification nmmbers through
at Ieast September 27, 2000,

During the time period of August &, 1959 through Septernber 27, 2000, Howmet sent the used
KOH to Royster's fertilizer manufacturing faciiities by tanker truck. The used KOH was
pumped from the truck into sterage tanks at the Royster facilities,

Royster pumped the stored used KOH received from Howmet into a fertilizer materials mixer,
s needed. The used KOH was a source of potassivm and controlled (neutralized) the pH of
the fertilizer mixture,

During the time period of August 6, 1999 through September 27, 2000, Howmet sent twenty-
six {26) shipments of used KOH from its New Jersey facility to Royster’s manufacturing
facilities, These shipments are represented on Attachment A,



21,

22,

23,

24,

25.

26

During the time pericd of August 6, 1999 through September 27, 2000, Howmet did not
prepare a hazardous waste manifest for, or send a hazardous waste manifest with, any of the
26 shipments of used KOH which it sent from its New Jersey facility to the Royster fertilizer
manufacturing facilities. Instead, Howmet prepared and sent a hazardous materials bill of
lading with each of the 26 shipments of vsed KOH which it sent from its New lersey facility
to the Royster fertilizer manufacturing facilities. These shipments are represented on
Attachment A,

During the time petiod of Avgust 6, 1999 through Septernber 27, 2000, Howmet employed
transporter Potter Transport, Inc. (“Potter”) on twenty three (23) occasiong to transport the
used KOH from its New Jersey facility to Royster’s fertilizer manufacturing facilities. These
shipiments are represented on Attachment A.

During the time period of August §, 1999 through September 27, 2000, Potter did not have an
EPA identification number to transport hazardous waste,

Howmet did not prepare, send or maintain at its facility land ban notifications for the used
K.OH which it sent to Royster’s fertilizer manufacmring facilities from Howmet's New Jersey
facitity during the time perfod of August 6, 1999 through Septemaber 27, 2000.

The §hipments of used KOH to Rd}ster from Howmet's New Jersey facility were associated
with a material safety data sheet (* MSDS™), The MSDS was prepared by Howmet, An
accurate copy of the MSDS is set forth in Attachment B.

During the period of time of August 26, 1999 through February 24, 2000, the New Jersey
facility sent thirteen (13) shipments of used KOH off-site for disposal as hazardons waste at
an authorized treatment, storage or disposal facility. Each shipment manifest classified the
waste as exhibiting RCRA hazardous waste characteristics of comosivity (D002), These
shipments of used KOH were aqueous with a pH greater than 12.5 and contained
concentrations of chromium ranging from .92 to 51.5 parts per million using a gross metals
analysis. These shipments are summarized in Attachment C,
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ATTACHMENT A

Shipments of Used KOH from Howmet's Dover, New Jersey facility to

Royster’s Plymouth and Rocky Mount, Nocth Carolina facilities

Shipment Date

Destination Shipper No. on | Transporter Volume
Facility Bill of Lading

8/6/99 Rovster Plymouth (25318 DSI Transport 4125 gals.

8/17/99 Royster Rocky  |25562 DSI Transport 3800 gais.
Mount

10/11/99 Royster Plymouth 126266 Potter Trangport  |4000 gals,

10/20/99 Royster Plymouth |26384 Potter Transport 3800 gals.

11/15/99 Royster Plymouth [26736 Potter Transport {4167 gals,

12/3/99 Rovster Plymouth |26953 Potter Transport  |4000 gals.

32400 Royster Plymouth (28451 Potter Transport (4100 gals.

3/13/00 Royster Plymouth |28589 Potter Transport 4300 gals.

327100 Royster Plymouth (28761 Potter Transport  |4300 gals.

4/4/0D Royster Plymouth {28380 Potter Transport  |4400 gals.

4113100 Royster Plymouth |28984 Potter Transport 4200 gals.

4721400 Royster Rocky 29561 Potter Transport (4100 gals.
Mount

31400 Royster Rocky 29673 Potter Transport 4400 gals.
Mount

510/00 Royster Plymouth |29778 Potter Transport  |4500 gals.

5/26/00 Royster Rocky  |29965 Potter Transport | 4300 gals.
Mouat '

6/6/00 Royster Rocky  |30086 Potter Transport 4300 gals,
Mount

6/15/G0 Royster Rocky (30143 Potter Transport  |4000 gals.
Mount

6/26/00 Royster Rocky  |30314 Potter Transport (4300 gals,
Mount

TS0 Royster Rocky 30371 Potter Transport 3800 gals,
Mournt )

7/16/00 Royster Rocky  |30472 Potter Transport  |3800 gals.
Mount

8/10/00 Royster Rocky  |30646 Potter Transport  |420{ gals.
Mount

8/21/00 Royster Rocky 30800 Potter Transport (4300 gals.
Bount

8/31/00 Rayster Plymouth [30931 Potter Transport 4200 gals

9/11/00 Royster Plymouth 31042 Potter Transport 14300 gals.

9/18/00 Royster Plymouth {31117 Poiter Transport  |4300 gals,

0f27/00 Royster Plymouth [31220 APC 4300 gals.
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Idateriat Szfety Data Sheet

fGagaral nformition
-
Ganeratocts,

Hawmet Dover Casting

Roy Skreet

Daver, New Jersey 07B01-4308
201-361-40340

Howmet Wichits Falis Gasting
Bi00 Centrs! Fraeway
Wichiis Falts, Texas 76307-161B

817-855-8100 -

Howme! Hampton Casting
Cne Howmet Qrive
Harnpion, Virginia 23881
A04-338-4680

Howmet LaParte Castng
4110 East Lincaloway
LaPere, Indiana 46350-3834
219-325-7400

‘croduct name Used Potassivm Hydroxide Sefutfan

Hazard Class: B
Backing Group: |

|dentficatien Numbsr UN121<
Lapel Recuirad; Carrosive

Process ganersung the materal. Caustic gizaning of metsl castings {including ceramie core removal)

Compositian dous Inaredients
Maior sanstibeanis: CAS Numbers
Potassium hydroxide 1370-58<3
Siica TEI.85-.8
Alumina 1344-28-1
Zircan 10101527
Watat 7732185

¥

20:30
<8
<5
<5

§%:20

~ 100

Permigsible Threshoid
Exposure Limit Limit Value
{o5Ha] in mgfma fACGIH] i mgfma

net estabiished 2 fcailing)

g 5

nat eswshlished 10

5 ' :

WA ' MA

‘Tre total racs melals are less than 20 mo/l (pom) and are distriouted as follows:

Narcury % 0.C0%
plicke! < (07
Chrarmium <
Leag < =
Physical Daia

Appearance: clear ta off-white mobiie liquid
Specific graviy: 1.3
Wager solutiliy mixss with water

Copper < 5 )
Cobalt <13 *
Iron =14

Cidor: littte or na ador
Density: 10.8 pounds per gallan

pH: 14+ (VERY CORROSIVE TO HUMAN

TISSUE AND WHITE METALSIE
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Usad Fotassium Hyovexide Solution

Eirs and Explesion Dats

*

pU'ic:SSILlI‘“. hydraxid2 solution doss not burn, hawsver it can reac? with alurminum rnetat tn generala highty
xplagive Aydregen gas.

Flash gaint; frens.
Upner and lawer explosion limits: nene/not apolicable
Extinguishing mediz) not agplicable

Protegtive equipment. Flrafighters must wear gloves, boots, raincaats, face shiaids | and hefmeats ta prevent skin
snd eya comtart, Salf-contained breathing apparatus must da warn in firg szuavens m prevent breathing of causic
TMiSts.

Reaetivity Data -

Fa

This materiat is zistie whan praperly contained and handled, Fotassium hydraxide atagies aluminum, tin, 2ing
and =hoys contzining thess metls, Potassium hydraxice can react violenthy with strong minera] scics.

Health Mazard Infarmation

]
Cancentrated sofutions of pelassium hydroxide are extrernaly corrasive ta all human Hssue including skin. ayas.
BNd respirgtory NassIges L

First Aid:

EYE CONTACT: Immediately flush with ranning water for 12 minutes, ineiuding under the ayslids! Ger medical
shantion:

BKiN CONTACT: immediately Mush with running waler for 15 n'nnutes, et medical help if 3 targe acea is
eordacied or i irdtaion pergists,

INHALATION: Mists generated through heating or agitaticn are catrasive tn breathmg passsges. 1 an ovErdosy
Seeurs:

Remcve viztim to fresh ay, -

Restore and suppont breathing throigh artifical respiration, if necssary,
Gt medical help, 2nd

Keap victm guiet and warm until neln arrfves.

£l B o

INGESTION: if victim fs consciaus, give 2-3 glasses of water 1o diluis the base. DO NOT INDCUGE
YOMITING! torrusive material may be aspirated inka lungs. .



+ 1] - -=- o aimrmr wwy dLmgaE s mom= oo A ey mma- .
v

Pasl6-208% (3ed0pm  Froa-CECA-ORE-RCRA ENF 202-8E4-0027 T-289  F 044604 F-gpad

'Used Potassium Hydroxide Safuticn
sclll. Leak, and Discpsal Procedures
Spill and leaks!

Kegep Unnerassary parsons from the sqill area,

Put on protéstive clathing and equipment {rubber gloves, apran, beais. geogles. and respirscar for dusis
and mists).

Stop the =pill at the sgurce.

Cantain the spill.

Rerieve spilled materizl.

{eccniaminate using water.

[ -

o m ok w

Disposal control'ed neulralization with acids.

Specis] protaction 'nformation

+
-

Trese haadling sotassium hydroxide salhlen must wear pretactive cioihing and equiprmens i pravent coniact with
the selution {fubber gloves, apron, baols, long sleeve sirt, and chemical safely gogglas),
An eyewash sisticn, washing facilities, and salety shower snould te readily availatie in aress of renaling Enc use.

¢

Specisl Frecantians and Comments

Stored contziners must be inspectad weekly for leaks 2nd ciner signs aof deterizratian. Froblerms must oe
earrected immediately.

Preoared By: 24 LT

Keith T. Shell {Manager, Environemental Engineering) SIRfEE
£16-804-7228 FAX = 51635472593




ATTACHMENT C

Shipments of Used KOH from Howmet's Dover, New Jersey facility
as Hazardous Waste to an authorized Treatment, Storage or Disposal facility (TSDF)

Shipment | Destination | Manifest No. | Hazardous | Chromivm | pH Yolume
Date Facility Waste Level *
Caode on
. Manifest

08/26/99 | Philip PAG 0284922 | D802 357 | >125 | 4835 gals,
Services

10/26/9% Philip PAGH95827] Doc2 0.95 >12.5 47599 pats,
Services

11/05/99 Philip PAGD989450 | DO02 0.92 »12.5 48935 pals.
Services

11/23/99 Phiiip PAGI137322 DOo2 515 »12.5 4420 pals,
Services

12710494 Philip PAG137609 Do02 1.97 =12.5 4586 pals.
S¢rvices

12/17/9% Phitip PAGI35707 D002 19.4 >12.3 4503 gals,
Services

0110400 Philip PAG135895 D2 1.82 =125 5017 gals.
Servicss

| 01/20/00 Philip PAG136095 DO02 0.99 >12.5 5027 gals.

Services

01/28/00 Philip PAG136162 D002 0.97 >12.5 4503 pals,
Services

0240700 Philip PAG136725 . | DGO2 2,74 =12.5 4586 gals.
Services

02/11/00 | Philip PAGI36812 | D002 9,78 >12,5 | 4329 gals.
Services

02/17/00 Philip PAG136874 D02 1.61 »12.5 5300 gals,
Services

02/24/00 Philip PAG136916 D002 1.06 >12.5 5156 gals.
Services

*A1l information on this chart obtained from Waste Analysis Profile for each shipment. (Al units
are ppm, per Gross Metals Analysis.)







UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

REGION 6
DALLAS, TEXAS

In the Matter of: §

§
Howmet Corporation §
6200 Central Freeway §
Wichita Falls, Texas 76307-1616 § Docket No. RCRA-06-2003-0912

§
EPA L D. No, TXD(095214185 §

§
Respondent. §

STIPULATION FACTS
Complainant and Respondent hereby agree and stipulate that the facts set forth below in
paragraphs 1 through 22 are true and correct, The stipulated facts relate to Respondent™s facility
jn Wichita Falls, Texas, and the period from on or about March 26, 1999, through on or about
September 19, 2000, (relevant time period), uniess stated otherwise. The parties agree that this
stipulation and the attachments hereto are admissible as evidence in this proceeding.
1. Howmet Corporation (Howmet) is a wholly-owned subsidiary of Alcoa, Inc.

2. Howmet is a Delaware corporation,

3, Howmet owned and operated a mamufacturing plant located at 6200 Central
Freeway, Wichita Falls, Texas (Facility).

4, Howmet manufactured precision investinent castings for asrospace and industrial
gas turbine applications at the Facility.

5. In April, 1980, Howmet filed a notice of registration identifying itself as a large
quantity generator of hazardous waste at the Facility, The notice of registration was updated on
September 18, 2001, and represented that the Facility generated “hazardous waste,” as defined in

Texas Health & Safety Code § 361.003(12) and 30 TAC § 335.1(62) (40 C. F, R. § 261.3).



0. EPA assigned Howmet EPA identification number TXD095214185 for the
Facility.

7. Howmet i3 and during the relevant time period was a “person” as that term is
defined in Texas Health & Safety Code § 361.003(23), 42 U. 8. C. § 6903{15) and 40 C. F. R,
§ 260.10,

8. Howmet was the “operator” and “owner” of the Facility as thoge terms are
defined in 30 TAC §§ 335.1(101) and (100} (40 C. F. R. § 260.10).

9. Howmet was a “hazardous waste™ “generator” as those terms are defined in
30 TAC §§ 335.1(62) and (58) (40 C. F. R, § 260.10).

16, Howmet utilized a liquid potassium hydroxide (KOH) and water {1120} solution
(KOH/H20) to leach out or remove (clean) ceramic core from metal castings during
manufacturing operations at the Facility.

11.  Howmet continually used or re-used the KOH/HZ0 solution to clean metal
castings until the solution couid no longer be cffectively employed by Howmet for this purpose
without being reclaimed or othetwise processed. Hereinafter, used KOH/H20 solution ho longer
used by Howmet o clean castings is referred to as “used KOH.”

12,  Howmet accumulated the used KOH in a storage tank at the Facility and then
either {a) discarded the used KOH as a hazardous waste by sending if to an off-site, authorized
hazardous waste disposal facility or (b) sent its used KOH off-site to Royster-Clark, Inc.,
(Royster), a fertilizer manufacturer,

13.  During the relevant time period Howmet’s decision as to whether to send the used
KOH off-gite to an authorized bazardous waste treatment, storage or disposal facility or to

Royster was entirely contingent upon Royster's need for the KOH in ity fertilizer manufacturing



process, The used KOH was generated using the same ingredients and process, regardless of
whether Howrmet sent the used KOH off-site as a hazardous waste or to Royster.

14.  The used KOH generated at the Facility was aqueous with a pH of 12.5 or greater,

15, During the relevant time period Howmet sent 24 shipments of used KOH from the
Facility to Royster to be used in the production of land-applied tobacco fertilizer at Royster’s
Plymouth and Rocky Mount, North Carolina, facilities (fertilizer manufacturing facilities), The
dates of these shipments are shown on Attachment A,

16. Royster’s fertilizer manufactoring facilities did not have EPA identification
nombers,

17.  Howmet sent the used KOH to Royster's fertilizer manufacturing facilities by
tanker truck. The used KOH was pumped from the truck into storage tanks at the Royster
facilities.

18.  Royster pumped the stored used KOH received from Howmet into a fertilizer
materials mixer, as needed. The used KOH was a source of potassium and controlled
(neutralized) the pH of the fertilizer mixture.

19,  Howmet did not prepare a hazardous waste manifest for, or send a hazardous
waste manifest with, any of the 24 shipments of used XOH sent from its Facility to the Royster
fertitizer manufacturing facilities. Instead, Howmet prepared and sent a hazardous matérials bill
of lading with each of the 24 shipments.

20,  The shipments of vsed KOH to Royster from Howmet's Facility were associated
with a material safety data shect prepared by Howmet, a copy of which is attached as

Attachment B.



21, Prior to and during the relevant time period Howmet did not prepare or maintain
iand ban notifications for the used KOH sent to Royster's fertilizer manufacturing facilities and
did not send such notificationg to Royster's fectilizer manufacturing facilities.

22, During the period from December 19, 1997, and October 16, 2001, Howmet sent
five shipments of used KOH off-site for disposal as hazardous waste at a hazardous waste
treatment, storage or disposal facility, Each shipment manifest classified the waste as exhibiting
RCRA hazardous waste charactetistics of comosivity {(D002) and toxicity {DC07). The used

KOH in these shipments was agueous with a pH greater than 12.5, These shipments are shown

on Attachment C.
8o Agreed:
Date:
John C, Emerson
Assistant Regional Counsel
EPA Region 6

Attorney for Complainant

Date: q;&:ﬂ;)j, A0t

ohn A. Riley
inson & Elkins L. L. P.

Afttorneys for Respondent Howmet Corporation

473194_1.00G0C



Shipment Date
3/26/99
4/12/59
4/27/99
5/12/99
5/12/99
6/3/99
6/16/99
7/19/99
8/5/99
B/18/99
9/1/99
10/5/99
11/15/69
3/6/00
3/23/00
4/10/00
5/2/00
5/2/00
6/14/00
1700
82/
8/23/00
B/23/00
9/19/00

Aftachment A

Shipments of KOH Solution From Howmet’s Texas
Facility to RCI’s North Carolina Facilities

Destination
RCT (Rocky Mount)
RCI {Rocky Mount)
RCI (Plymouth)
RCI {Rocky Mount)
RCI
RCI {Plymouth)
RCI {Plymouth)
RCI (Plymouth)
RCI (Rocky Mount)
RCI (Plymouth)
RCI (Rocky Mount)
RCI (Plymouth)
RCI (Plymouth}
RCI {Plymouth)
RCI (Plymouth)
RCI (Plymouth)
RCT (Rocky Mount)
RCI (Rocky Mouat)
RCI (Plymouth)
RCI (Rocky Mount}
RCE {(Plymouth)
RCI (Plymouth)
RCI (Plymouth)
RCI (Plymoutt)

Bill of Lading/Invoice Transporter Volume

3282
3437
3593
3717
3720

4049
44352

5233
5366
5654
5010
7961
g11%
1498
1655
1636

(958
1125
1287
130%
1550

D&l
DSI
DSI
DSI
DSl
DSI
DSI
DSI
D&l
DSI
DSI
D8I
DS
DSI
DSl
Ds1
DSI
DSI
DSI
DSI
Trimac
DSI
Trimac-DSI

3600 gais.
3600 gals.
3600 gals.
3600 gals.
3600 gals,
3600 gals,
3600 gals.
3600 gals.
3600 gals,
3600 gals.
3600 gals.
3600 gais,
3600 gals.
3600 gals.
3600 gals,
3600 gals,
3800 gals.
3600 gals.
3600 gals,
3600 gals.
35600 gals.
3600 gals.
3600 gals.
3604) gals.



Attachment B
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I——l HOWMET CORPORATICN
L]

Material Safefy Data Shest

Ganaral tnfarmatian

Genaratars:
Howmat Bover Casting Howmet Hamptan Casing
Roy Street ng Howmet Orive
Oaver, New Jersey 078014308 Hampian, Virginia 23861
201-361-0300 A04-B38-4580
Howmet Wichita Falls Casting Hawret LaParte Casting
6200 Centrat Frosway 1110 East Lincoinway
Wichita Falls, Texas Y6307-1518 LaPgrie, Indians 45350-3954
B17-855.8100 215-328.7400

Product name; Used Porassfum Hydroxide Sofuiion

Hazard Class: 8 dentilcation Muember: Un1814
Fagkitg Group: Il Lanel Required' Corrasive

Procass generaung the maltedial Causfe cleaning of matal caséinge {Including caramic care remaoval)

Permissible Threshold
Exposura Limit Limit Value
_ Major canatituents; CAS Numbers % [OSHA} N mafmd [ACGETH] in mafmd
Patassium hydroxide 1370-58-3 20-30 nat established 2 {ceiling)
Slica TE31.86-3 <5 5 5
Alurmina 1344-28-1 <5 not es@bished 10
Ziteon 1010§-52-7 %5 5 : £
Water Tr32-185 E5-B0 NA . M

" =100

The tolal race meta!s are less than 20 mad (ppm) and are distributad as follows:

MeErtury < D005 Copper <5 ,
Nickat < (.07 Cabalt <0
Chegmium < {ran <10
Lead <D
Physizat Data GOVERNMENT
Appearance; clear t offiwhlte matils liquid Odar: fitle or no ador
Speciflc gravity: 1.3 Density: 10.8 peunds per gallon

Water solubllity; mixes with water pH: 1d+ (VERY CORROSIVE TO HUMAN
. TISIUE AND YWHITE METALSH




* =1

“War-26=2007 03:4fpm  Fram-(ECA=ORE-RCRA Efir 202-864-1027 -3, P O03004 Feoi
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Used Patassivm Hydroxide Soluton

I
Eite ahd Explosjon Data

Patassium hydroxide solution does not buen, however i can react with aluminum metal to generais highiy
auplosive hydrogen gas.

Flash polnl: nene.
Upperand tower explosion iimits: none/not applicable
Extinguishing media; no! appliceble

Protective equipment: Firefighters must wear gloves, baots, raincoats, face shiglds | and helmets 1o prevent skin
and eye contact. Sel-containgd breathing apparatus musk e wan in firg situatians o prevent breathing of causiic
Mists,

Rezetiviby Dara

This material is stable when properly contained and handled. Potassium hydroxide awacks aluminum, tin, zinc,
and alloys containing these metats, Potassivm hydroxide can react vidlently with strang mineral acias,

acar i

+
Concentrated solutions of potassium hydroxide are extremely corrosive to all buman fasus including skin. ayas,
ahd respiratary passages

First Aju:

EYE CONTALCT: Immediately flush with running water for 15 minutes, including ynger the eyelids| Ger medical
akention!

SKIN CONTACT: [mmediately lush with ruaning waler for 15 minutes, Get medical help if 2 Ysrge aras is
cantacted or if irtation parsists, )

INHALATION: Mists generated thraugh heating ar agilation afe corrasive o breathing pagsages, if an overdoge
DCEUrs -

1. Removes victim ta frizsh air,

2. Restore and suppert breathing through artificial respiration, if nacessary,
3, Ge! medicsl telp, and

4. Keap victim quiet and warm until help arfves.

INGESTION: 1f victim is conselous, give 2-3 glassas of water to cifute ths base. DO NOT INDUCE
VOMITING! comosive material may be aspirated Into lungs.



'Mar=25-2002 03:47gw  From-OECA-ORE-RERA €~ 202-564-0022 " gl POOADIA  F-d85
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Usad Potassium Hydroxide Solution

{ Leak andDis opErures

Splll and leaks:

1. Keep dnnacessary persons from the spill area.

Put an protective clothing and equipment (rubber glevas. apran, boots, guggles. and respitamor for dusis
ang mists).

Siap the spill &t the saurce.

Contaln the spil.

Retrisve gpllled material,

Decontaminate using water, .

!\.I

odn gt

Uisposal controlled neutrallzation with 2oids.

(2181 nformatio

Those handling petassium hydrazide solution must wear pratective clathing and equipment ko pravant con@ct with
the solulion {rubber qloves, apran, boots, long sleeve shirt, and chemics! safely goggles)

1
oY

An eyewash stallon, washing facilities, and safety shower should be readily available in areas ol hapdling and usa,

Speclal Precavtions and Comments

+

Stored containers must be inspacted weekly for leaks ahd ather signs of deterforation, Problems must be
corrected immediately.

Prepared By: % L Fae

Keith T. Shell {Manager, Envirgnmental Enginearing) SI8/9E
B16-604-7226 FAX = B15-594-7233



Attachment C

Shipments of Used KOH from Howmet’s Texas Facility
as Hazardous Waste to an Authorized Treatment,
Storage or Disposal facility

Shipment Date Destination Facility Manifest No. Volume

12/19/97 LESI {Lone Mountain) 01339444 3600 gals.
1/6/99 Safety Kleen (Lone Mountain) 01889380 3600 gals.
11/8/00 Safety Kleen (Lone Mountain) 02221807 3600 gals.
12/5/00 Safety Kleen (Lone Mountain} 02221793 3852 gals.

10/16/01 Safety Kleen (Lone Mounfain} 800657666 3150 gals.
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Daniel McCaskill
Vice President
Distribution Systerns & Environmental Affairs

Van Watels & Rogers Division
2600 Campus Drive

Box 5932

San Mateo, CA 94402

Dear Mr. MeCaskill:

You have inquired as to the regulatory status under the RCRA subtitle C regulations of
phosphoric acid derived from aluminum anodizing operations which is used subsequently as
an ingredient in fertilizer manufactare. You have indicated that phosphoric acid is typically

- used in fertilizer production, that the phosphoric acid, returned from anodizing is as pure or
purer than virgin phosphoric acid, and that the acid returned from anodizing does not
comntain toxic constituents not ordinarily present in virgin phosphoric acid or present in
concenmations ormﬁmmmmmm.g You also indicate that the acid is
not feclatimed before being used in the fertilizer process. Your question is whether the

anodizing phosphoric acid falls under the use constifuting disposal provisions of 40 C.F.R.
Part 266 Subpart C.

We think this is a difficult question. The general principle in the Agency's regulations is that
hazardous secondary materials vltimately applied to the land are hazardous wastes, as are
the
waste-derived products in which they are contained. See 40 C.F.R. §261.2(c)(1}. We do not
think that principle applies here under the circumstances cutlined above. In essence, we do
not think anodizing phosphoric acid that is purer in acid content, and no more contaminated
than viTEiil pROSPROHIC acid can be Viswed as 4 sécondary material. Thus, such acid would
not b8 considered 2 solid o hazardous waste under RCRA when used in the same manner as
virgin phosphoric acid, ' T e
e ' Sincerely,

Steven E. Silverman
Attorney

Solid Waste & Emergency
Response Division (LE-1325)

'UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
OCTOBER 20, igsﬁ

Mr. A L. Horner

e




hupfyasemite.epa gov/aswirera.nsib” Eb?al!-bchhﬂSESﬁél 10094430} penliooumer

Environmental Specialist
Albright & Wilson, Inc.
P.O. Box 26229

Richmond, VA 23260-6229

Dear Mr. Homer:

I am writing in response to your request for a wnrten determination as to the regulatory

status of 36% phosphoric acid that is generated as part of the chemical polishing of

alumimum, /1 ,

In your letter, you state that this material is an effective substitute for 75% technical grade
" phosphoric acid and a variety of other potential nutrient materials used in wastewater

treatment plants. In addition, you also state that it can be a substitute for 54% P2 03 wet

acid used in specialty fertilizer producers.

As you know, 40 CFR 261.2(e) specifies which materials are not solid wasies when they are
recycled. Among other things, materials that are used or reused as effective substitutes for
commercial products, or materjals that are used or reused as ingredients in an industrial
process are not solid wastes provided. (1) that these materials are not used in a manner
constituting disposal {or used to produce products that are applied to the land), (2) they are
not burned for energy recovery (or used to produce a fuel or contained in fuels), or (3) they
are not accumuiated speculatively. Thus, 36% Phosphoric acid used as wastewater
conditioners are not solid waste, (See 50 ER 628, FN 15, January 4, 1985.}

This Is also the case {as provided below) for 36% phosphoric acid used to produce
fertilizers however, we think this is 2 more difficult call, In particular, the general principle
in the Agency's regulations is that hazardous secondary materials njtimately applied to the
land are hazardous wastes, as are the waste-derived products in which they are contained
(See 40 CFR §261.2(c)(1).) However, if the anodizing phosphoric acid is purer in acid 0
content, and no more contaminated than virgin phospharic acid (as it has been described to |
us), we do not believe 36% phosphoric acid generatecl as part of the chemical polishing of
aluminum that is used to produce fertilizers can be viewed as a secondary material. Thus,

_ such acid would not be considered a solid or hazardous waste under RCRA when used in
the same manner as virgin phosphoric acid.

It should be noted that there is a provision in 40 CFR §261.2(f) associated with this

exclusion more specifically, you must be able to demonstrate that the 36% phosphoric acid
_ 1s being used as cited above, and not merely capable of such use or that it has been used for

such purposes in the past. I suggest that you keep documentation to support your claim that
' Ithe 30% phosphonc aczd is bemg uscd in 2 manner that is w1thm the scope of this exclusion.

Ple:ase: feel free to call me 1f yc:uu havﬁ any funher quesuons my telephone number is (202)
475- 0551

Sincerely,




hopifyosemite epagoviosw/mransibl  b7al3b¥efbE525661 100604 63070penDocurment

Matthew A. Straus
Chief
Waste Characterizatign Branch

1/ As described ini your letter, the process which generates the 36% Phospheric acid
involves the submerging of aluminum parts in phosphoric acid to increase the brightness of
aluminum. After the phosphoric acid bath, the parts are rinsed with water; a specifically
designed rinse operation is utilized to produce 36% Phosphoric acid.




