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Scott k. Tumer, Esq.
Direct Dial: 1585} 263-1612
E-Mall; sturner@nixcnpeabody.com

Tuly 28, 2005
CS L EXPRESS
Buvika Dur, Clerk of the Board
Enviropmental Appeals Board

1.8, Environmental Protection Agency
1341 G Street, N.W., Suite 600

Washington, I3.C. 20005

RE: Inxe: Prairie Statc Generafing Station
Permit No. 189808AAB
PSD Appeal No, 05-05

Dear Ms. Durr:

Enclosed please find an original and five copies of a Motion for Leave to File a Brief as
Amici Curiae by the Indiana Muanicipal Power Agency, the Missonri Joint Municipal Electric
Utility Commission, the Northern (linois Municipal Power Agency, Soyland Power
Cooperstive, Inc., Wolverine Power Supply-Cooperative, Inc., and the Kentucky Municipal
Power Agency (the “Public Power Participants”), Should the Board grant the Motion, also
encloged for the Board's consideration are an original and five copiss of the Public Power
Pastivipants’ Brief as Amici Curiae.

If you have any questions concerning these materials, please call me at 585-263-16512,

Very truly yours,
o &M TEmgZ.
Scott M. Tumer
ce:  Petitioners
Robb H. Layman
Kevin 1. Finto
Bertram C. Frey
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BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENGY: ¢! © 26, =

WASHINGTON, D.C,
Inte:
Prairic State Generating Station PSD Appeal Na. 05-05
Permit No. 18980BAAR
OTION EAVE TO FILE A BR AMICI CURIAE

Pursuant to 40 C.F.R § 124.19 and Environmental Appcals Board Practice Manual
§ 1LD.7, the Todiana Municipal Power Agency, the Missouri Joint Municipal Electric Utility
Cornmission, the Northern Jlinois Municipal Power Ageucy, Soyland Power Cooperative, Inc.,
Wolverine Power Supply Cooperative, Inc., and the Kentucky Municipal Power Agency (the
*“Publio Pawer Participants™) hereby move for leave to file an amded curiae brief in connection
with the petition for review filed by American Bottom Conscrvancy, American Lung Association
of Metropolitant Chicago, Clean Air Task Force, Heaith and Environmental Justice-St, Luﬁis,
Lake County Conservation Alliance, Sierra Club and Valley Watch (“Pctitioners™), Tho petition
for review challenges the decision by the Tllinois Environmental Protsciion Agency (“IEPA™) to
issuc a Prevention of Significant Detesioration (“PSD“] perniit to Prairie State Generating
Company, LLC (“Prairie State”) for the construction of a 1,500 MW coal-fred electric
gencrating station (*Prairie State Generating Station”) in Washington County, Illineds.

The Public Powes Participants have committed to acquire, in total, a 47 percent vadivided
awpership interest in the Prairie Statc Generating Station and its electric output. That output is a

major element of the Public Power Participants® plans to provide economical and reliable clectric
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power to their customers near the end of this decade and beyond. For that reason, the Poblic
Power Participants respectfully request that the Board grant leeve to file an amici brief
explaining their nced for an expeditious conclusion to this proceeding, The Public Power
Participants’ brief is enclosed for the Board’s consideration, should this motion be granted. All
corraspendence regarding this matter should be served on the undersigned.

Dated: July 28, 2005 Respectfully submitted,

NIXON PEABODY LLP
On behalf of the Public Power Participants

By: ___S_CPH_MTML

Scott M, Turmer

1300 Clinton Square, P.O. Box 31051
Rochester, New York 14603-1051
Telephone: (585) 263-1612

Fax: (585)263-1600
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CERTIFICATE OF SERVICE

1 hereby certify that on the 28" day of July, 2005, copies of the foregeing Public Power
Participants’ Motion for Leave to File a Brief as Amiei Curiae and proposed Brief of the Public
Power Participapts as Amici Curiac were scrved by first class mail, postage prepaid to;

Bruce Nilles

Sicira Club

214 N, Hemry 8t., Suite 203
Madison, Wisconsin 53704

Ann Brewster Weeks

Clean Air Task Force

18 Tremont Street, Sujte 530
Bosion, Massachusetts 02108

Kathy Andria

American Bottom Conscrvancy
614 N. 7 Strect

East $t. Louis, Ulinois 6220]1-1372

Brian Urbaszewski
American Lung Association
of Metropoliten Chicago
1440 W. Washington Blvd,
Chicago, Mlinois 60607

Robb H. Layman

Assistant Counsal

Division of Legal Counsel

Nlinois Environmental Protection Agency
1021 North Grand Avenue East

PO. Box 19276

Springficld, 1linois 62794-9276

REnl4a,1

Verena Owen

Lake County Conservation Alliance
421 Raevine Road

Waukegan, [llinoiz 60096

John Blair

Valley Watch

800 Adams Avenue
Bvanaville, Indiana 47713

Kathlecn Logan-Smith

Heath & Enviconmental Justice - St. Louis
PO, Box 2038

St. Louis, Missoun 63158

Bertram C. Frey

Acting Regional Ceunsel

Office of Regional Counsel, Region V
U.8. Environmental Protection Agency
77 West Jackson Boulevard

Chicapgo, Hlinois 60604-3507

Kevin ], Fimto

Hunton & Williams LLP
Riverfront Plaza, East Tower

91 East Byrd Street

Richtnond, Virginia 23219-4074

_Sﬁm el .
Counsel tor the Public Power Participants
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BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.,

In re:

Psairie State Generating Station PSD Appeal No. 05-05
Permit No. 139808AAB

BRIEF OF THE PUBLIC POWER PARTICIFANTS
AS AMICI CURIAE

Tuly 28, 2005 NIXON PEABODY LLP
On behalf of the Public
Powcer Participants
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Ereliminary Statement
In their petition for review dated June 8, 2005 (“Petition™), American Bottom

Cnnslnwancy, American Lung Association of Metropolitan Chicago, Clean Adc Task Force,
Health and Environmental Justice-St. Louis, Lake County Conservation Alliance, Siecra Club,
and Valley Watch (“Petitioners”) request the Environmental Appeals Board (the “Board™) to
teview Prevention of Significant Deterioration (“PSD”™) Permit Number 189808 AAB issued to
Prairie State Generating Company, LLC on April 28, 2005 by the Illineis Environmental
Protection Agency (“IEPA™). The PSD pemit authorizes the construciion of the 1,500 MW
ooal-fired Praitie State Generating Station in Washington County, Minois. The petition alleges
that IEPA. failed to “comply with varions procedural protections™ and that it based certain permit

conditions “ou clearly emoneous findings of fact and conclusions of law.” Petition at 1.

On July 28, 2005, the Indiana Municipal Power Apency (“IMPA™), the Missoun Joint
Municipal Electric Utility Commission ("MIMEUC™), the Northern Illineis Municipal Power
Agency (“NIMPA™), Soyland Power Cooperative, Inc. (“Soyland™), Wolverine Power Supply
Cooperative, Inc. (“Wolverineg”), and the Kentucky Municipal Power Agency (“KMPA™)
{colleetively, the “Public Powey Participants™) moved the Board for leave to file a brief as amiei

cpriae.

The Public Power Participants are 2 group of Midwest rural electric cooperatives and

municipal joint action agencies:

s IMPA is a not-for-profit munieipal joint action agency with a contractual obligation
to serve to the full electric power requirernents of 170,000 customers in forty

member cifies and towms in Indiana,

REGTS62
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¢ MIMEUC is a statewide municipal joint action agency anthovized by Missouri law
to gperate as an electric utility for the benefit of its 57 rmumicipal electric systems

serving almost 400,000 retail customers,

« NIMPA is a not-for-profit municipal joint action project agency organized under
Tilinois law and consisting of three member Nlinois municipalities, sach of which
owng and operates an electric utility. Together, NIMP A’s member municipalities

serve over 26,000 retail customers,

* ' Soyland is & generation and transmission cooperative that provides power supply
and delivery scrvice fo eleven mernber distribution cooperatives serving 78,000

retadl cnstomers in central Tllinois.

*  Wolverino is a not-for-profit wholesale generation and fransmission cooperative that
provides powrer supply and delivery service to five retail cooperatives with over

200,000 rctail customers in 35 covaties in northern Lower Michigan.

e  KMPA i3 a not-for-profit municipal joint action agency serving aimost 27,000

customers in two municipalities in Kentucky,

In February 2005, these six Public Power Participants cntered into definitive agreements
fo acquire a. 47 percent ownership interest in the Prairie State Generating Station and its electric
ouiput, While each of the Public Power Participants had its individual rationale for seeking an
ownership position in the Prairie State Generating Station, the Public Power Participants, a8
public service entitles, arc united by the common objective of providing economical and reliahle

electricity to their customers. Each has detemmined that its participation in the Prairle State

RREIATE L -2
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(fenerating Station is a critical element in continuing to achieve that obiective near the end of
this deeade and beyond. The Public Power Participants also are confident that the Prairie State
Generating Station will be a clean, environmentally sound source of clectricity for their

CIISI0METS.

Before the Public Power Participants committed to participation in Prairie State, they of
necessity familiarized themsejves with JEPA’s review of Prairie State’s PSD permit application,
with the draft PSD} permaits, and with the emission contro! technologics and emission limits on
which the final permit wowld be based, JEPA’'s three and one-half year-long (Cotober 200!
through April 2005) review process included the Illinois Department of Natural Resources, EPA
Region V, and the U.5. Fish and Wildlife Service as well as IEPA. The review process, which
included a 6 month-long public comment period, produced a final permis that is 80 pages long.
IEPA’s Responsiveness Summary is 171 pages Jong, The Public Power Participants ate satisfied
that IEPA’'s review was as thorough as it was Jong. That said, the Public Power Participants
fully acknowled ge that it is the members of this Beard and not they who are the ultimate
administrative arbiters of whether IEPA's permit review has resulled in an appropriately
conditioned PSP permit.

Less than Expeditious Review Will Imperil the Public
Meet Their Customerzs® Requircments

The Board hes no small task before it, as Petitioners have thrown up over twenty alleged
procedural defects and flawed penmit conditions. Howevcr, as the Board assesses whether
Petitioners have met their burden of demonstrating that proper procedure was not followed or

that the challenged permit conditions wers based on clearly emroneons findings of fact or

R96149. | -3-
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conclusions of law, the Public Power Participants respectfull y ask the Board to be cogiizant of

the importance to the Public Power Participants of a prompt resolution of this eppeal.

Timing is critical to the Public Power Participants because of their public servicc
obligations to their custoemers, They need to know saon that the Prairie State Generating Station
will be available on a timely basis to replace expiring power contracts and meet projected load
growth, IMPA, for example, expects a 200 MW tnorease in its peak load by 2010, and its 200
MW ownership intetast in Prairie State is an integral part of the Generation Expansion Plan

approved by the Indiana Utilities Regulatory Commission.

Similacly, NIMPA projcets a. 39 percent increasc ip. the peak load of three of its membess
{the cities of Batavia, Geneva, and Rochelle) by 2010, and each city formally has endorsed
MNIMPA's selection of Prairie State to replace expiring contracts and meet their load growth, For
its part, MIMEUC, which operates the Missouri Public Energy Pool #1, projects that ewrrent and
new Pool members will need at least 100 MW of capacity by 2010, and MIMEUC’s ownership
interest in the Prairic Statc Qenerating Statton is degigoed to meet that need. Wolverine's
position is similar to NIMPA's, with a fovecasted peak demand in 2010 that is nearly 100 MW
higher than its peak demand in 2005; timely construetion of Prairie State will allow Wolverine to
meet Its members’ peeds, Timely completion of Prairie State also is essential to Soyland becanse

it is counting on the plant (o stabilize power costs and meet new customer demand.

For KMIPA, Prairic State is needed by December 2009, when its customer Paduesh
Power System’s current cepfract with the Tennsssee Valley Authority expires. Paducah Power
necds to know that Prairie State will be built before it undertakes the scveral ycar,'multimilliun

dollar transmissicn projcct required to reccive enexgy from Prairic State.

RASIAE -4
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In sum, although the Public Power Participants ere convineed that the Prairie State
Gencrating Station can be a future source of electricity for their customers that is more stabls,
economical and relishle than other competing options, lengthy delays in the finalization of its
PSD permit will impact adversely the Public Power Participants’ ability to bring those

advantages to their customers.,

Conclusion

For the foregoing reasons, the Public Power Participants respectfully request that the

Board conduct its evaluation of the Petition as expeditiously as possible.
Dated: July 23, 2005 Respeetfully submitted,

NIXON PEABODY LLP

Attorneys for the Public Power Participants

By: ng M ioael

Scatt M, Tumer
1300 Clinton Square, PO, Box 31051
Rochester, New York 14603-1051
Telephone (585) 263-1612
Fax: (SB5)263-1600

REISE,] ~5.



