NOV-PIZ-cEEs B3:51 FROM: TO:2822535A121 | S

A Ty, YWITED STATES BRVIRONMBENTAL RROTECTION ASENCY
i& OFFICE OF ADMINISTRATIVE LAW JUDSEE

Ay

¥ALL CCRE 13005L

:nmﬁﬁ 1200 PENNSYLVANTIA AVE., MW
WASHINGION, DC 20460

TELEPHONE: 202-564~G255 FACSTMTLE-202=-5658-0044

FAY, TRANSMXTTAL PAGE

Data;____ IV 2 ko Pages {incl. transmittal page):
o k
FROM Kﬂ_&}lu‘n T LAY :*_E"-._“' §
o
Tas EuL‘F:M % [} v
"M [ %) M
= e
Fase: 203(- 2 . 1 Telephone: —in I i
@ - i
To: = o
2 O
Fax: Telephona:
T
Fam: Telephonea;
T
Fax: Telephone:

Hard Copy To Bj Mailad: Yan Ho
any Quaations dr Problems May He Directed To
Telephone:

FEMARKS =




MOV-HZ-oREas B2 Sl FROM:

ENY

In the Matter of

Howmel Corpuration,

Respondent

L. 1ntroduction

In this congoliduted
(ROCRAMAZUSC § § 6

TRI2EEZIIB1EL

F.243

nECEIVFD
US. EPA,

HIS MOV <2 a4 1): s

EHYIR. APPEALS BOARD
UNITED 5TATES
IRONMENTAL PROTECTION AGENCY
BEFORE THE ADMINISTRATOR

Dacket Nus, RCIRA 92-2004-7102
RCRA N6-2003-0012

T o Tt e e maat®

INITIAL DECISION

hietion vnder the Resaurve Conservation and Recovery Act
1-6991, this Initisl Decision 15 issued following the Courl's

April 25,2005 Order on M
decision. In the Oeder on

provisions cited i the Con
discarded hazardous solid v
ihe Courl seni a Notiee of H
which proceeding was w cg
filed a Joint Stipulaiion on

2003, the parties hitcd a Joiy
Decimion g 1ssued a8 a cony

1. Background

(la Seplember 26, 2
(“EPA” or "Copiplainant™)

“Respondant™) for violation

6901 er seq. (“ROCRA" or 'y
against Fowmet far similay
September 16, 20041 Tn it
scope of EPA’s enforeomer

tions, granting the Complainant’s motion for partial aceelerated
otions, the Court found the Responden in violalion of the regulatory
1luints, upon determining that the Respondent's materlal wag

asic and that it had violaled the provisions cited. On June 13, 2003
|earing scheduling a hearing for e penalty phase ol the proceeding,
mimente un Seplember 8, 2005, Subsequent Lo that notice, the partics
Panally Amount, dated August 25, 2005, Therea[ler, on August 30,

! Mahon Requesting Issuance ol an nitial Decision. This Initial
zguence of that motian,

03, the United States Environmental Protection Agency, Region V1

tiled a complaint against Howrnet Corporation (“TTowmet" or

g under the Resouree Conservaripn and Recovery Act 42 US.C,
Aci™). On Getober 31, 2003, RPA Region 1§ also fiied & complaint
RCRA wiolations. The two cases were then consalidaicd on
delenae, the Respondent raised [undamental questions about the
T authority Teguldling wastcs

'Trocket Mo, RCEA 06
2004-7102 wae Hled by

2003-0912 was filed by Region VI and Docket No. RCRA 02-
Region 11
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Respondent 15 an owner and gperator of facilities in Wichig Fully, Texas and in Dover,

New JTersey, which faciliti

polassium hydroxide (“KG
lanpor be used as n ¢leanin
waste Jucilily or to Roysier
alfeged violotiony arpge oul
EPA alleged three vielulion
Firsy, in shipping the KOH
identification number. Sec
shipment 1w Koyster, Thirg
wasie did not meet a treatm
resirictions. for Docket Ny
wins sending KOIT ro Royst
weeaunent or dispusal. The
have an EPA identfication
shipments o Royster The
notification t Royster and

Aftar the Court issu
Joint Stipulation on Penaln

produce aluminum investment eastings. Howmel ures liquid

1"} as & cleaning ugem for its metal castinps. When the KOM can no
p agent, Respondent either sent the KOOI to a pernitied hazardous
HClark, Inc., a fertilizer manufacturer ("Royvster™). Respondeni®s

ol tts deliveries to Royster For Docket No. RCEA 06-2003-0012,

s during the period frum March 1999 through Seprember 2000,

1 Rovster, TTowinet shipped (o a facility that did not have an EPA
nnd, Howmel did not prepare 2 harardous waste manifest for the K.0OH
, Howrnet did not send the notice 1o Royster informing it that the

ent slandard and that the wasic was subject {o land disposal

. RCRA 02-2004-7162, EPA alleped four violations, First, Howmet
er which has no EPA identification number amhorizing its storage,
second count alleged that Flowmet' s uxe af a transporner that did not
aunther, Thivd, Howmet did nat have a meanifest for such hazurdous
fourth count pertains 10 Howmel™s failure 1o send a jand ban

ts f2ilure 1o keep a copy of this netilication at its facility.

d ity Order on Motions, Complainant and Respondent entered into &
Auvnuunt, The stipulated penally amoung wtaled $309.091, with

$151.433 aseribed 1o Uie Cgunts associated with the Complaint issued from EPA’s Region 1 and

$137,638 for the Complain
having concluded tlat ali i
sppeal of this Cowt’s legal

issved from Region VI Thercaficr, on August 30, 20035, the parties,
atlers had been regolved, bul with the Responddent inlending to file un
detcrmimntions regarding hiability, as set forth in its Qrder on

Motions, flled & Joint Motign Reguesting lssuance of an Initial Decision.’

{In September 1, 30

15, the Coun expregsed its concerns over whether the juint

stipulationd were sufficient ffor purposes ol issuing an initial decision spd providing adequate

infortmanon for the EAB o
rgcord for this matter, ather
noted that, tymeally, ina p

evrrantate a declsion. The Court observed 1hal here is no evidentiary
than the stipulations and the admissions in the answers, It also
peceding i which liabality previously has been dutermined, at the

owiser of (he penalty delermknal.icrn phase of the proveeding, the parties witl, by agrecment,

imroduce the exhilits thal v
those concerns in mind, the
vansder thic prehicaring oxc

i)l constiione the evidentiary record for purposes of appeal. With
Court advised, but did not command, the pantics W review and
hampe malerials, declarauons and allfidsvils, and consider whether

P.3/5

such documents are necessdry or whether their stipulations weve sullicient withowt their
inulugion. Thereufier, the partics filed a supplemental Joint Stipulauon, dated Seplember 2,
2005, “in liew ol o penally Naaring. ™

* The Courf netes that the purties did nat Nle their motion unul o week before the hearing.
The late filing occurred even though e purties had been Mully waare of (the date of the
hearing fur months und lthough il was made long alter the cuteft date for [ling of
additional molions.

=
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Accordingly in this fase the paiics consciously deeided that the record for appeal

purposcs would not ineludy

any exhibits. Tnstead they apreed that the “record” would consist ol

their stipulations and this Cpurt’s Order on Molions. Since Respondent intends W appeal the

Courl’s legal determination
highlights. the parties agresd
remate it may be, that the E

of liability, as sci Jorth in the Order oh Motiong, this Initial Decision
upon record, with the intent of avaiding the possibility, hiwever
teironmenial Appeals Board (CEAR™) could decide that 4 remand on

evidentiary mallurs 15 nooeshury

Given that the pary

ies bave expresscd that their eonly remaining concern is the legal

tetermtnation as to the status of Respondent’s KOH at the time it was sent to Roysier, the

Coaurt issues this Tnatial 1
ducuments: the Court's A

cejsion, which incorporates by reference cach of the fellowing
pril 25, 2005 Qrder on Motions, the Auguse 25, 2005 Jdoint

Stipulatien on Penalty Anfount and the parties Joint Stipubations, dated September 2, 2005,

M. Cunclusion

As described above,

this Coust finds that the Respondent committed the violations of

RCR A, ax alleged in the adininisirative complaints, and than the partiss huve gtipulated 1o Lhe

penalty amount, should the

Pursusnt w40 CF.

party moves (0 re=open e |

iabrility delsrmination be upheld upon appeal(s),

ORDER
., § 22.27c), this Imtial Decisian shall bacome a final order 45

caring within 20 (twonty) days aller servies of the Ininal Decision

{{ory-five) daye afier its se?iue upn the parties and without Farther proceedings unlesa: (1 a

pursuant to 40 CF.R. § 22
decision within 30 (thirty) d
C FR. §22.30(a): or {3) tha
pursuant o 40 C.FR. § 22.]

S0 Ordered.

Seplember 30, 2005
Washinglon, D.C.

8(a}; (2) an appeal to the DADB iy 1aken from it by a party to this
ays aficr the Initial Decision 15 served upun the partics purswant g 40
IEAD elects, upon its own lnilintive, Lo review the Inilin] Deglsion

Qrb}.

e

Willtarm 13. Moran
United Siates Administrative Law Todge
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I the Mptter of’ Howmet

Dacker Mo, BCRA 06-200F

1 certify that the forpgeing Ynitial Degision was senk this day Scprember 30, 2003 o the

sporatien, Responduent

0912 & RCRA-G2-2004-7102

CERTIFICATE OF SERVICE

following manner to the acjiressees listed below:

Original and QOne copy by Fouch Mail to:

Lorend Vaughn
Repional Heanng Clerk
11.5. FI'aA, Repion 6

1445 Rosa Avenue, Suite 1200

Dallas, TX 753202-2733
Sent copy by Facsimile and

Amy R, Chester, Fyg.
Assistam Regional Counse
U EPA, Region 2

200 Hroadway, 6™ Floour

New York, NY 10007-1866

John, C. Emerson, Esq.
Assistant Regional Counsc
11.S. EPA, Region 6

1445 Ross Avenuc

Dallag, TX 75202-27133

Scnt copy by Facsimile and

Ioln A. Riley, Bsg.
Chrisvopher C. Thiele, Exq.
Vinson & Lllans, LLP
Ihe Yerrage 7, 26801 Via P
Aushn, I'X 78746

Karen Mapies

Pouch Mail to:

{QRC-2)

Regular Mail lo

Ftuna, Suite [0

i "
. ....:.E "y
"u '

T 2522338121

Regional Heanng Clerk
U.S. EPA Region 2

200 Liroadway, 16™ Fluor
New York, NY 10007-i866

Knolyn R, Jones -+~
Legal StafT Assistant -

PO 3



