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L. PROCEDURAL HISTORY

This procecding was instituted on July 22, 2003, by the Associate Director for
Enforcement, Waste and Chemicals Management Division, United Stales Environmental
Protection Agency, Region 3 (“Complainant™), pursuant to Section 16(a) of the Toxic Substances
Control Act (TSCA),151U.5.C. § 2615{a), The Complaint alleges in 47 counts that the five
named Respondents — Ronald H. Hunt, Patricia L. Hunt, David E. Hunt, J. Edward Dunivan, and
Genesis Properties, Inc, — violated Section 409 of TSCA, 15 U.8.C. § 2689, Section 1018 of the
Residential Lead Based Paint Hazard Reduction Act of 1992 {the “Act™), 42 U.5.C. § 48524, and
the Federal regulations promutgated thereunder, codified at 40 C.F.R. P'act 745, Subpart I¥ (the
“Disclosure Rule™.! Specifically, the Complaint alleges that various individual Respondents
own the residential dwellings in Richmond, Virginia identified a3 1124 North 28" Street, 1813
North 29" Street, 3015 Barton Avenue, and 2405 Third Avenue; that those dwellings were:
constructed prior to 1978:; and, as “lessors,” those Respondents entered into a total of ten written
leases for the dwellings through their agent, Respondent Genesis Properties, [nc. (*GPI”). The
Complaint alleges further that the dwellings are “target housing” containing lead based paint, that
Respondents knew at alt relevant times that the dwellings contained lead based paint and/or lead
based paint hazards, and that they failed to make the legally required disclosures conceming iead
based paint to their prospective lessees.?

The first 13 Counts of the Complaint pertain to two dwellings owned by Respondents
Ronald H. Hlunt and Patricia L. Hunt, involving two consecutive leases of one dwelling and three
consecutive leases of the other, Specifically, in Counts 1-4, Ronald and Patricia Hunl are
charged with failure to disclosc to four of those lessces the known presence of lead based paint
and‘or lead based paint hazards prior 1o entering into the leases, in violation of 40 C.F.R.

§ 745.107(a)(2). In Counts 3-8, Ronald and Patricia Hunt are charged with failure to include in

or attach to those four leascs a statement disclosing either the prezence of any known lead based
paint and/or lead based paint hazards, or the lack of knowledge of such presence, in viotation of
40 C.F.R. § 745.113(b)(2). In Counts 9-12, Ronald and Patricia Hunt are charged with failing to

! The Complaint did not prepose an exact penaity for the violations alleped therein but set
forth criteria for determining the penalty under boih Section 16 of TSCA, 15 U.8.C. § 2615, and
LPA’s Real Estate Notification and Disclosure Rule: Final Enforcement Response Policy dated
February 23, 2000, a copy of which was enclosed with the Complaint and introduced into
evidence at the hearing as Complainant’s Lx. 16.

2 The Act and the Disclosure Rule promulgated pursuant therete require, ister alie, a lessor
and/or agent thereof, to disclosc to a Jessec of housing constructed prior to 1978 (known as
“target housing™) the presence of any known lead based paint and/or lead based paint hazards
therein and to list and provide available records and reports pertaining to any known lead based
paint and/or lead based paint hazards therein before the lessec is oblipated under a contract to
lcase target housing. See 42 11,8.C. § 4852d; 40 C.F.R. §§ 745.100, 745.103, 745.107,
745.113(b). '
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provide those four lessees with any records or reports available to the Hunts pertaining to lead
based paint or lead based paint hazards in the dwellings, in vielation of 40 C.F.R.

§ 745.107(a)4). In Count 13, Ronald and Pawicia Hunt are charged with [ailing to include, in
another lease of one of the dwellings, a list of any records or reports avaiiable to the Hunts
pertaining to lcad based paint or lead based paint hazards in that dwelling, or an indication in the
lease that no such records or reports were available, in violation of 40 C.F.R. .

§ 145.113(b)}3 ). ’

Counts 14 through 22 pertain to three consecutive leases of a dwelling owned by
Respondents David E. Hunt and Patricia L. Hunt. In Counis 14 through 16, David Hunt and
Patricia Hunt are charged with failing to disclose the known presence of lead based paint or lead
based paint hazards to three lessees, in violation of 40 C.F.R. § 745.107(a}(2). In Counts 17
through 19, David Hunt and Patricia Hunt are charged with {ailing to include in or aftach to those
three lcases a statemenl disclosing either the presence of any known lead based paint and/or lead
hased paint hazards, or the lack of knowledge of such presence, in violation of 40 C.F.R.

§ 745.113{bX2). In Counis 20 through 22, David Hunt and Patricia Hunt are charged with failing
to provide those three lessees with any records or reports available to the Hunts pertaining 1o lead
based paint or lead based paint hazards in the dwelling in viclation of 40 CF.R.

§ 745.107(a)(4).

Counts 23 theough 28 allege the same types of violation, bul pertain to two consecutive
leases of a dwelling owned by Respondent J. Edward Dunivan. Counts 23 and 24 allege that Mr.
Dunivan failed to disclose the known presence of lead based paint or lead based paint hazards to
the two lessees, in viclation of 40 C.E.R. § 745.107(a)2). Counts 25 and 26 allege that Mr.
Dunivan failed to include in or altach to those two leascs a statement disclosing either the
presence of any known lead bascd paint and/or lead based paint hazards, or the lack of
knowledge of such presence, in violation of 40 C.F.R. § 745.113(b)2). Count 27 and 28 allege
that Mr. Dunivan failed to provide those two lcssees with any records or reports available to him
pertaining to lead-based paint or lead-based paint hazards in the dwelling in violation of 40
C.F.R. §745.107(a)4).

Counts 29 through 46 allege that GPI, as the leasing agent, failed to comply with, or to
ensure that the lessors complied with, cach of the three regulatory requirements referenced above,
40 CIER. §§ 745,107(a)(2), 745.113(b)(2) and ?43.107(a)(4), in regard to six of the leases
mentioned above. Count 47 alleges that GPI failed to ensure that the lessors performed the
requirement of 40 C.F.R. § 745.113(b)(3) for the lease referenced in Count 13, in violation of 40
C.F.R. § 745.115{a}2).

On October 1, 2003, Respondents collectively filed an Answer to the Complaint,
admitting many of the [actual allegations, but denying lability, and raising various defenses.
Thereafter, the partics participated in an altemnative dispute resolution process, but were unable to
amicably resolve this matter, so on Febroary 11, 2004, the undersigned was designated to preside
over the hearing of the Complaint. In response to a Prehearing Order, the parties then filed their
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Preheaning Exchanges. In its Prehearing Exchange, Complainant proposed to assesg
Respondents Ronald Hunt and Patricia Hunt, jointly and severally, a penally of

$ 44,204, Respondents David Hunt and Patricia Hunt, jointly and severally, a penalty of
$ 17,820, J. Gdward Dunivan a penalty of $15,840, and GPI a penalty ol § 42,224, {ora
agaregate penalty of $120,088.2

On May 24, 2004, Complainant filed a Motion for Accelerated Decision as to Liability,
requesting accelcrated decision as to the liability of Ronald Humt and Patricia Hunt on Counts 5-
13, as to the liability of David Hunt and Pairicia Hunt on Counts 17-22, as to the Liability of J.
Edward Dunivan on Counts 25-28, and as to the liability of GPT on Counts 35-47 of the
Complaint. Respondents submiited a Response 10 EPA’s Motion for Accelerated Decision on
June 7, 2004, conceding Respondents” liability on those Counts and withdrawing ipability to pay
as a defense, but stating that they were not waiving the “passive owner” defense of David Hunt
and J. Edward Dunivan, and requesting that this case proceed directly to hearing on the issue of
penalty assessment.

Cu June 9, 2004, Complainant subntitied an unopposed Motion to Withdraw the
remaining 13 counts of the Complaint (Counts 1-4, 14-16, 23, 24, and 29-34), all of which allege
failure to disclose the known presence of lead based paint or lead based paint hazards, in
violation of 40 C.F.R. § 745.107ax2).

By Order dated July 2, 2004, Complainant’s Motion for Accelerated Decision as to the 32
counts and Molion to Withdraw the remaining 15 counts were granted.”

A hearing was held in this matter before the undersigned on September 14, 2004, in
Richmond, Virgima, to resolve the remaining issue in the case, that of the appropriate penalty 1o
be assessed apgainst the various Respondents for the 32 counts on which they had been found
linble. Compiainant presented the oral testimony of two witnesses at the hearing, Daniel T Gallo
and Lonnie Sims, and submitted the writien testimeny of iwo additional witnesses, Donald Evans
{marked as Complainant’s Exhibit 93) and Dr. Samuel Rotenberg {marked as Complainant’s
Exhibit 94). In addition, in lieu of further oral testimony from Dr. Gallo, the Complainant

* In calculating the proposed penalty in connicction with its Prehearing Exchange, the
Complainant excluded proposing penalties for those 15 counts {Counts 1-4, 14-16, 23, 24, and
29-34) which it subsequently withdrew. See, Complainant’s Hearing Exhibit No. 15,

¥ The Order on the Motion for Accelerated Decision discussed at some length the
Respondents” “passive owner defense,” concluding that the claim that some of the individual
Respondents were merely “passive owners™ did not raise an-issue of fact that is material 10 a
determination of liability. See, Order on EPA’s Motion for Aceclerated Decision, Motion 1o
Withdraw and Motion to Reschedule Hearing, 2004 EPA ALJ LEXIS 132#22-25 (EPA ALJ,
2004). '




submitted its penalty calculation worksheets (marked as Complainant’s Exhibit 1003,
Respondents also presented the oral testimony of two witnesses: Respondent Ronald H. Hunt and
Michael Hunt. The parties” two sets of Joint Stipulations (respectively signed August 12/13,
2004 and August 23/23, 2004 were admitted into evidence as Joint Exhibits 1 and 2. In
addition, admitted into the record were 57 exhibits, nos. [-19, 21-32, 41-49, 52 57, 65-70, 83
{Appendix | only), 84-87, 93-95, and 100, offered by Complainant (hereinafter cited as “C's Ex.
_ "} and 17 exhibits, nos. 5-21, offered by Respondents (hereinafter cited as “Rs” Ex.  ™).°

The trangeript of the hearing was received by the undersigned and the parties on or about
October 6, 2004.° The parties submitted post-hearing briefs and the record was closed on
December 29, 2004 with the filing of Complainant’s post-hearing reply brief.

II. FACTUAL FINDINGS

Respondent Ronald H. Hunt has been engaged in the mortgage industry and real estate
business as an investor/developer and manager of properties for almost thirly years. Tr. 203.
Mr. Hunt’s business is quite substantial. Individually, and with or through other persons or
entities, he owns over 100 properties in the Richmond, Virginia area. Rs” Exs. 3,6, 20, and 21.
Moreover, Mr. Hunt testified at hearing that he currently manages about 250 rental properties,
involving 1,000 leases. Tr. 203-04,

The other individuvally named Respondents are various members of Ronald Hunt's
family and friends who are engaged in the rezl estate business with him. C's Exs. 42, 43; M. Ex,
1-8tip. 54, 62, 64, 66, 68. Respondent Patricia L. Hunt is Ronald Hunt’s wife and business
partner and co-owner of various properties with her husband and others. Tr, 204, Rs’ Ex. 20,
Respondent David Hunt is Ronald Hunt's brother and his cerlified public accountant and, by
himself and together with Ronald or Patricia [Tunt and others, is also a co-owner of various
properties. Rs” Ex. 6; C’s Ex. 42; Tr. 205, Respondent J, Edward Dunivan is Ronald Hunt’s
fricnd and business partner and a real estate investor who lent him “a lot of money over the
years.” Rs® Ex. 3; C's Ex. 43; Tr. 204. Respondent GPI iz a Virginia corporation which is co-
owned by Ronald and Patricia Hunt. Tr. 204; Jt. Ex. [-Stip. 75; C's Exs. 32, 44.

At hearing, Ronald Hunt testified that, regardless of how the four properties at issue here
are legally titled among the various Respondents, he mantains “100 percent” conirol over their

* Pursuant to a Joint Motion, on August 3, 2004 a Protective Order was entercd with regard to
disclesure of information claimed confidential in Complainant’s Prehearing Exchange Exs. 1-10,
28,30, 32, 36, 38-41, 6], 72-83 and Respondent’s Prehearing Exchange Exs. 5, 6, 20, and 21.
Most of those exhibits were admitted into evidence at hearing identified by the same exhibit
numbers and the Protective Order remains in effect.

1

® Citation to the transeript of the hearing will be in the Lfni]nwing form: “Tr.
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management. Tr. 205. Mr, Hunt exercises such management responsibilities through GPL 4.
GPI holds itself out on its internet website as managing “four apartment communitics and over
250 single family homes and duplexes” in the Richmend area. C's Bx. 47; see afse (s Ex, 28,
and App. 1 lo C's Ex. 83. It perfonms such management activities for the Respondents as well as
tor other property owners. Tr. 205-06, 228; C’s Exs. 45-48; Jt. Ex. 1-Stips. 77-80. Although
Patricia Hunt is the President of GPI { J1. Ex. 1-Stip. 49; C’s Ex. 44), Ronald Hunt directs all
phases of GPI's business activitics and makes most of its decisions. C’s Ex. 32. Morcover, for
the past & years, GPI's actual day-to-day operations have been carried out by Ronald and
Patricia’s son, Michael [Iunt, who is a licensed real estate broker. Tr. 205-06, 214, 216-17.
Michae! Hunt testified at hearing that such day-to-day operations involve leasing out apartments,
managing them, doing returns, and collecting rents. Tr. 216. More specifically, Michael Hunt
acknowledged that he has authority to cxceute leases and is responsible for “lead disclosure.™
Tr. 217.

A.  The 1124 North 28" Street Property Leascs

The property known as 1124 Nerth 28" Street, Richmond, Virginia, consists of a two
story house, built around 1912, which Ronald and Patricia Hunt have owned since 1995, C’s
Exs. 11, 30, 32; Jt. Ex.1-Stips. 1, 46, 51.

In the fall of 1997, the City of Richumond’s Department of Public Health (“RDPH™)
conducted an inspection of the property and sarnpled the paint from the interior and exterier of the
premises.® C’s Exs. 21, 29, 30. Testing revealed that in 41 out of 57 samples, including those
taken from the living room, kitchen, bedroom, and bathroom, the paint significantly exceeded the
lead standard of 1,0 milligrams per square centimeter (mg/em?) (or 0.5% lead by weight)
contained in the City’s Building Maintenance Code.” C’s Exs. 21, 22; Tr. 95-97. The rate of lead

? Ronald Hunt testified at hearing that it is the managers or leasing agents of “Hunt
Investrents, LEC" whao are responsible for providing lead disclosures to tenants; however he
also testified that Hunt Investments, LLC s emplovees “for all intcots and purposes, . . . are
Genesis [GPI) employees.” Tr. 206. It appears that in this case, all of the lead disclosures were
performed by Michael Hunt on behalf of GPI, Tr. 217.

* The exact datc of the inspection 15 unclear in that the Notice of Violation daled October 21,
1997 indicates that the premises were inspected on October 20, 1997; however, the Lead based
Materials Report (also dated October 21, 1997} accompanying the Notice indicates that the
ingpection oceurred on September &, 1997, See C's Ex, 21. In response 10 an EPA Subpoena,
GPI represented that it received “a risk assessment” in October 1997, See C's Ex. 32,

? This is also the Federal standard defining “lead based paint.” See 40 CF.R. § 745.223; C's
Ex. 49, p. 7-il.
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in the paint was as high as over 20.7 mg/em?® on the porch.'” fd; Tr. 96; C’s Ex. 21 (Preliminary
XRF resulls report on sample action no. 12339). As a result, on October 21, 1997, RDPH issued
an Official Noticc of Violation (NOV) to the Hunts requiring that they commence lead abatement
activities by November 20, 1997, C's Exs. 21; Ji. Ex. 1-Stip. 25. Specifically, the Hunts were
advised that they were required to temove or cover all surface coatings containing lead over the
limit “in an approved manner.” C’s IEx. 21, The NOV indicated that their property would be
reinspected after the abatement commencement date of November 20, 1997, and 1f satisfactory
progress had oceurred by that time, a final abatement compliance date would be set. fd. The
NOV warned that failing to comply could result in the imposition of a criminal fine of up to
$1,000. f4

Ronald Hunt testified at hearing that he was “upset™ to receive the NOV and discover that
he was in violation of the City Cede. Tr, 206. In response to the NOV, he promptly hired a
licensed lead abatement contractor at a cost of $3,0600-37,000 to “encapsulate™ the lead paint on
ihe premises. Such encapsulation involved the application of a product such as “Lead Block,”
which iz a liquid substance with a rubbery glue type consistency, over the lead paint, and painling
regular house paint over that layer. Tr. 207, 141-42. Afier engaging in such sbatement, Ronald
Huni said he notificd the City so that a follow-up inspection could eccur. Tr. 213-14, Documents
in the record indicate that RDPH reinspected the property approximately a year later, on
November 17, 1998, and found the violations satisfactorily corrected.)! Ry’ Ex. 17.

Arocund the same time, on November 4, 1998, RDPH issued a fetter to Ronald and Patricia
Hunt notifying them of their legal obligation from then on to disclosc the existence of lead based
paint and lead based paint hazards in connection with lease transactions involving the property.
C’s Exs. 22, 32; Jt. Ex. 1-Stip. 26, Tr. 98-99. The City cnclosed with the letter the Preliminary
HRF tleshing resulis advising the Hunts that the results “should be used in accordance with all lead

1% Testimony at the hearing was given that the City inspectors use an x-ray florescopy
{“XRF") machine to conduct on-sitc preliminary tests of lead levels in paint, and then submit
paint samples to an independent testing laboratory for verification. Tr. 163-64. The XRF uses
“oamma radiation to blast prolons and neutrons from their orbit as it relates to lead, The return
echo is then read in either K-Shell or L-Shell radiation,™ Tr. 164. The K-Shell radiation is a
reading of the very first fow layvers of paint or other medium on the surface and the L-Shell is a
reading of deeper levels of material. Tr. 166, See afso, C's Iixs. 49 and 67.

'' The record does not contain a contemporaneously issued Compliance Letter regarding the
results of the reinspection but does contain a Compliance Letter daied July 9, 2003, dircet to Sam
Wilson ¢/o Hunt Investroents, indicating that based upon an inspeciion conducted over four and a
half years earlier, specifically on November 17, 1998, that “the previously cited lead hazards
were found to be satisfactorily comrected.” Rs™ Ex. 17; Jt. Ex. 1-Stip. 31.
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based paint disclosure requirements.” C's Ex. 22; see also Jt. Ex. 1-Stip. 26."

Approximately 15 months later, on January, 28, 2000, GPI, identified as “the Landlord,”
leased to a tenant the 1124 North 28" Steeet premises for the peried beginning February 1, 2000
and ending February 28, 2001 (“Lease #1”) at a rate of $625 per month. C’s Exs. 1,29, 30, 32;
Rs" Ex. 7. Accompanying the lease was a printed form entitled “DISCLOSURE OF
INFORMATION Lead based PAINT ANDYOR. Lead based PAINT HAZARDS,” (hereinafter
referred 1o as 2 “Lead Disclosure Form™) certified as accurate and signed by the “Lessor™ and
“Agent” on February 1, 2000, C’s Exs. 1, 29, 30, 32. By handwritten checkmarks and initials
adjacent to certain typed statemenis, the Lead Disclosure Form represented that “l.essor has no
knowledge of lead based paint and/or lead based paint hazards in the housing,” and that the
“Lessotr has no reporis or records pertaining to lead based paint and/or lead based paint hazards in
the housing.™* 7 ; Jt. Ex. 1-8tip. 5, C’s Exs. 1, 29, 30, 32, Although not speeified in the lease, it
is uncontested that during the terin of this lease three children, ages 4, 6 and 8, were among the
occupants of the premises. C's Exs, 29, 30; T Ex. 1-Stip. 15,

About a year later, on December 4, 2000, GPI entered into another lease for the 1124
Narth 28" Street property covering the torm from Febroary 22, 2001 through February 28, 2002 at
the same rate of rent but with a different tenant {("Lease #2™). C's Exs. 2, 29,30, Rs’ Ex. 8. The
Lead Diselosure Form accompanying this lease, execuied by the Lessor on December 4, 2000, is

12 Althgugh the letter suggests that RDPH also enclosed therewith a sample government
igsned brochure regarding lead paint for distribution, the letter as introduced into evidence at
hearing does not contain the brochure as an attachment. See C*s Ex. 23,

'3 Above the signature lincs for the Lessor, Lessce and Agent on this and all the other Lead
Disclosure Forms at issue in this case is a “Certification of Accuracy™ which states: “The
tollowing parlies have reviewed the informabion above and, certify, to the best of their
knowledge, that the information they have provided 15 true and accurate.” See, C's Exs. 1-10.
None of the Lead Disclosure Forms at issuc in this case ideatify the “Lessor” or “Agent”™ by
namne. fd. However, at the hearing, Michael Hunt testified that he signed all the various leases
and Lead Dnsclosure Forms at issue here, and the signatures and initials for the “Lessor™ and
“Agent” appear to be the same. Tr. 217, In addition, Ronald Hunt identified GPT as the
“Brokerage Firm™ and Michael IHunt and Robert Sacl as “Agent™ in regard to the leases at issue
here in response to an EPA Subpogna no. 412, C's Ex. 30, It is furiher noted that the printing
font on the various Lead Disclosure Forms at issue here vary slightly, but the substance of the
forms remain consistent. See, C’s Exs. 1-10.

' This and all the other Lead Disclosure Formns at issue in this case also indicate by virtue of
initials adjacent thereto that the “Agent has informed the lessor of the lessor’s obligations under
42 11.8.C. 4852d and is aware of his/her responsibility to ensure compliance.” C's Ex. 32
reflects that by letter dated February 3, 2000 GPI provided a copy of the Lead Disclosure Form
regarding Lease #1 to the property’s new tenants.
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at best unclear in its representations as to whether the lessor knows of lead based paint and/or lcad
based painl hazards in the housing and whether the lessor has or has nol provided the leasee with
available records and reports pertaining to lead based pant and/or lead based paint hazards, in that
all of the various aliemative option boxes the lessor can mark on the forn to reflect either
knowledge or lack thereof, and provision of records/reports or lack thereof, bear a handwritten
mark." Jd, Tr.229-31. It is uncontested that during the term of this lease two children, ages 7
and 12, resided in the property. Jt. Ex. 1-Stup.16; C's Exs. 2, 29, 30, 32.

B. Tiie 1813 North 29" Street Property 1.eases

The 1813 North 29" Street, Richmond, Virginia property is a two story, single family
house, built around 1913, which Ronald and Patricia Hunt have also owned since 1995, {’s Exs.
12, 30, 32, 48; Jt, Ex. 1-Stips. 40, 5].

On April 16, 1996, RDPH conducted an inspection of this praperty, but sampled only paint
from the exterior of the premises such as from the porch and its ceiling and hand rajlings. C's Exs.
23, 29; Jt. Ex. 1-8tip. 27; Tr. 106-07. The inspcctor reported that the paint was generally in “poor”
and “peeling” condition. C’s Ex. 23. Testing revealed that essentially all of the samples exceeded
the lead standard of 1.0 mgfem? contained in the City’s Building Maintenance Code. fd.; Tr. 106.
In fact, the rate of lead in the paint was as high as 32.4 mg/em? (K-Shell) on a porch wood
columu/post. C's Exs. 23 (Preliminary XRF Results, lab action #17), 22, As a result, on April 29,
1696, RDPH issucd an NOV to the Hunts requiring that they commence lead abatement activities.

C's Ex. 23; 5tip. 27

As was the case with the 1124 North 28" Street property, Ronald Hunt iestified at hearing
tirat, in response to this NOV, he promptiy tured a licensed lead abatement contraclor to
encapsulate the lead paint on the premises. Ir. 209. On May 11, 1998, over two years after the
initial inspcction, RDPH reinspected the property and reported, in & written Conipliance Letter
issued to the Hunts the same day, that the “previously cited lead hazards on the exterigr, were
found to be satisfacterily corrected.”™® C’s Ex. 52 {emphasis in original), Jt. Ex. 1-Stip. 33.

I* In his responsc to EPA Subpoena No. 412, Ronald Hunt indicated that information
regarding the City’s inspection was given to the tenant leasing the premises on December 4, 2000
as well as in connection with a prior lease dated January 13, 1998, C’s Ex. 30 (responsc to
question no, 9). It is not clear {rom the record exactly what this rcpresentation was based upon
other than perhaps the most faverable reading of the nmultiple inconsistent representations on the

form itself.

* On July 9, 2003, the City of Richmond issued yet another Compliance Letter to Sam Wilson
¢/o Huni Investments stating that based upon a re-inspection conducted on May 19, 1998 “the
previpusly cited lead hazards were found to be satisfactorily corrected,” Rs” Ex. 18; Jt. Ex, 1-

Stip. 32.
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Approximately six months later, on January 8, 1999, GPI entered into a lease for the 1813
North 29" Street property covering the term from January 8, 1999 through January 31, 2000 at a
rental rate of $450 per month (“Lease #3™). C's Exs. 3, 29, 30, Rs’ Ex. 9. The Lead Disclosure
Form accompanying this lease, executed by the “Lessor” and “Agent™ on January 8, 1999,
represented that “Lessor has no knowledge of lead based paint and/or lead based paint hazards in
the housing,” and that “Lessor has no reports or records pertaining to lead based paint andfor lead
based paint hazards in the housing.” Jd Although not reflected in the lease ilself, it is uncontested
that during the term of this lease two children, ages 10 and 18, resided in the premises. Jt. Ex. 1-
Stip.17; s Exs, 29, 30, 32.

On April 11, 2000, GPI entered into another lease with a different tenant for the 1813 North
20™ Street propetly covering the term from April 11, 2000 through April 30, 2001 at a rental rate of
$625 per month (“Leasc #47). C's Exs. 4, 29, 30, Rs’ [x. 10. The Lead Disclosure Form
accompanying this lease, executed on February 28, 2000, again represented that “Lessor has no
knowledge of lead based paint and/or lead based paint hazards in the housing,” and that “Lessor
has no reports or records pertaining to lead based paint and/or lead based paint hazards in the
housing.” Id It is uncontested that during the term ol this lease two children, ages 5 and 14,
resided in the premises. Jt. Ex. 1-Stip. 18, C’s Exs. 4, 29, 30.

On July 2, 2001, GPI entered into yet a third lease with a different tenant for the 1813
North 29* Strect property covering the term from July 16, 2001 through July 31, 2002 again at a
rental rate of $625 per month (*Lease #5™). C's Exs. 5,29, 30, 32, Rs” Ex. 11. The Lead
Disclosure Form accompanying this lease, executed by the Lessor and Agent on a date unstated, for
a third time represented thal ~Lessor has no knowledge of lcad based paint and/or lead based paint
hazards in the housing,” and that “Lessor has no reports or records pertaining to lead based paing
and/or lead based paint harards in the housing.” /4. It is uncontested that during the term of this
lcase three children, ages 7, 12 and 16, occupied the premises. Jt. Ex. 1-Stip. 19, C’s Exs. 5, 29,

30, 32,

. The 3015 Barton Avenué Property Leases

By Deed dated November 14, 1994, Respondents David E. Humt and his sister-in-law
Patricia L. Hunt are the joint legal title holders of the premises located at 3015 Barton Avenue,
Richmond, Virginmia, which was built around 1920."7 C’s Exs. 13, 30, 32, Jt. Ex. 1-Stip. 58.

On or about June 26, 1997, Lonnie Sims, a lead paint inspector with RDPH, in response to
a tenant inquiry, conducted an inspection of the Barton Avenue property and took paint samples

"7 While the Deed reflects that David Hunt and Patricia Hunt hold legal title to the property, in
response t0 EPA Subpoena No. 358, Ronald Hunt represented that he was “the owner in fact,”
and that “fnjeither David nor Patricia have ever scen this property or even know where it is
located. They purchased it for me when [ could not obtain financing myself. Iam the person
who rents, leases, repairs ete. to the property [sic].” C's Ex. 28,
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from the interior and exterior of the premises. Tr. 127, 162-63; C’s Exs. 24, 29, 30, Mr. Sims
reported that the paint was gencrally in ~poor” or “average™ condition, but testing revealed that in
66 out of 115 samples, the paint exceeded the lead standard of 1.0 mg/em®. Tr. 163-163; C's Bx.
24,29, 30. The rate of lead found in the paint was as high as 23.225 mg/cm? (K-Shell) on a porch
wood window. Jd; C's Ex. 24 (Reports of Preliminary XRF test results, Action # 3423); Tr. 167-
68.7% Agaresult, on June 30, 1997, Mr. Sims issued an NOV to Respondents David Hunt and
Patricia Hunt requiring that they eommence lead abatement activitics by July 28, 1997, (’s Ex. 24;
Tr. 162; Jt. Ex. 1-Stip. 28.

As with the other praperties, at (he hearing Ronald Hunt testificd to specifically abating the
lead paint hazards at the Barton Avenue property by having the lead paint encapsulated with a Lead
Block type product applied by a licensed contractor,”” Tr. 207. However, he acknowledged that
unlike the other properties, he has ho documentary evidence that any reinspection ever occurred
and has never been issued a Compliance Letter by RDPII in repard to this property, aithough he
testified that he submiited the evidence of compliance 1o the City of Richmond, and met with City
officials concerning obtaining a Compliance Letter. Tr. 208; Jt, Ex. 1-5Stip. 28; C’s Ex. 24.
Moreover, in further support of his claimed compliance, Mr, Hunt testified that he has never
reccived a sunmeons or paid a fine for failing to comply with the NOV in connection with this
property. 1r. 208,

On Septermber 30, 1998, EPA issued TSCA Subpoena No. 358 to “Patricia and David
FHunt” inquiring about lead disclosures made to ienants of the 3015 Barton Avenue
property. C's Ex, 27; Ji. Ex. 1-Sup. 36. Ronald Hunt responded to the Subpoena on behalf of his
wife and brother on Qctober 8, 1998, Cs Ex, 28; Jt. Ex. 1-Stip. 37, Attached to the response were
two leases entered into by GPL. one dated before and one dated after the inspection and the
accompanying Lead Disclosure Forms, neither of which disclosed the Lessors’ knowledge of [cad
based paint or lead bascd paint hazards in the premises ar existence ol the RDPH inspection report.

C's Ex. 28.%

'* See afso, C's Ex. 30 containing the Laboratory Analysis Report from Sehneider
Laboratories indicating that a wipe sample of paint from the bedroom sill had a lead
concentration rate of 9,010.3 pg (micrograms)/ft* where the Federal Lead standards for Lead
Dust Clearance by wipe sampling for interior window sills is $500ug /ft°

¥ In fact, at the hearing Ronald Ilunt asserted that he had an encapsulant applicd at the Barton
Avenuc property on iwo different occasions. Tr. 207.

“EPA subsequently issued to Ronald Hunt & second Subpoena (No. 412) on August 30, 2001
in regard to the four properties at issue here and numerous others. C's Ex. 29, Ronald Huni
responded 10 this Subpoena by letter dated October 9, 2001. C's Ex. 30. EPA aiso issued a third
Subpoena (No., 425) 1o GPT on May 28, 2003 regarding just the four properties at issue here (C’s
Ex. 31}, to which GPI {Michael Hunt) responded on June 26, 2003 (C's Ex. 32). See afso, C's

{continued...)
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Approximately a year later, on Augusi 11, 1999, GFI entered into ancther Icase for the 3015
Barlon Avenue property covering a term from October 1, 1999 through August 31, 2400 at a rental
ratc of $625 per month (“Lease #8).*' C's Exs. 8, 29, 30; Rs’ Ex. 14. Despite the NOV, alleged
responsive abatement activities, and EPA Subpoena, the Lead Disclosure Form accompanying this
lease, executed by Michael Hunt on behalf of the “Lessor™ and “Agent” in September 1999, again
represented that “Lessor has no knowledge of lead based paint and/or lead based paint hazards in
the housing,” and that “Lessor has no reports or records pertaining to lead based paint and/or lead
based paint hazards in the housing,” fd Although not retlected in the Lease, it is unconiested that
during the term of this lease two children, ages 7 and 15, resided in the premises. Jt. Bx. 1-Stip.

22,

On December 7, 2000, GPI entered into another lease for the 3015 Barton Avenue property
covering the term from December 11, 2000 through December 31, 2001 at the same rental vate
{(*Lease #7™). C's Exs. 7,29, 30; Rs* Ex. 13, The Lead Disclosure Form accompanying this lease,
executed by the Lessor and Agent on December |1, 2000, again represented that “Lessor has no
knowledge of lead based paint and/or lead based paint hazards in the housing,” and that “Lessor
has no reperts or records pertaining o lead based pamni and/or lead based paint hazards in the
housing.” fd Tt is uncontested that during the term of this lcase one child, age 15, resided in the
premiscs. K. Lix. I-Stip. 21; C's Exs. 7, 29, 30, 32,

On Junc 13, 2001, GPI entered into a third consecutive lease for the 3015 Barton Avenue
property covering the term from July 1, 2001 through Juiy 31, 2002 at the same rental rate (“Lease
#6'), (s Exs. 6,29, 30, 32; Rs* Ex. 12, Once again, the Lead Disclosure Form accompanying
this leasc {executed by Michael Hunt on behall ol ithe Lessor and Agent on a date unstated),
represented thal “Lessor has no knowledge of lead based paint andfor lead based paint hazards in
the housing,” and that “Lessor has no reports or records pertaining to lead based paint and/or lead
based paint hazards in the housing.” 7 1 1s uncontested that during the term of this lease three
children, ages 1, 10, and 12, resided in the premises. Jt. Ex. 1-Stip. 20; C's Exs. 6, 29, 30, 32.

20 . .continued)
Ex. 70,

21 {t 15 not ¢lear why Complainant in this proceeding identified the three leases for the Barton
Avenuc property in inverse chronological order, however, for the sake of consistency, they are
kept in that order here. Also, the record contains a fourth iease for this property, dated January
14, 1998, for a two week lerm from Febroary 13 10 28, 1998, with 4 Lead Disclosure Form which
ajso fails to make any disclosures about lead based paint on the premises. See C's Ex, 28, ltis
noted that the Disclosure Rule does not apply to “[s]hort-lerm leases of 100 days or less, where
no lease renewal or lease extension can occur,” (40 C.F.R. § 745.101(c)emphasis added)). In
any cvent, 1o violations regarding this lease have been pled in this case.
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L. The 24035 Third Avenue Propertv Leases

The property known as 2405 Thitd Avenue, Richmond, Virginia, is a single family brick
home built around 1926, which Respondent J. Edward Dunivan has owned since 1992.2 (s Fxs.

14, 32, 30; Jt. Ex. 1-Stip. 71.

On April 3, 1997, RDPH inspected the exierior of this property only, and took paint
samples. C’s Ex. 25, Of the 11 paint samples tested, 8§ exceeded the lead standard of 1.0 mg/em?2,
with the highest samplc (taken from a porch window) exhibiting a 5.955 mg/em* (K-Shell) lead
rate. f; Tr. 130. Five days later, RDPH issued to Mr. Dunivan an NOV reguiring that lead
abatement activities be initiated within a month. C’s Ex. 25 { Preliminary XRF tesis results action
# 530); Jt. Ex. 1-Stip. 29. As with thc other properties, Respondent Ronald Hunt testified that in
response to the NOV he arranged to have the lead paint encapsulated. Tr. 209, On June 12, 1997,
RDPH rcinspected the premises and found it to be in compliance. C's Ex. 57, On August 4, 1997,
RDPH issued a “Compliance Letter” to Mr. Dunivan confinming that upon reinspection conducted
on June 12, 1997, the previously cited lead hazards on the exterior were found 1o be “satisfactorily
carrected.”™ Jd; Jt. Ex. I-Stip. 34; Re’ Gx. 19; C's Ex. 57. Almost a year later, on or aboul June
13, 1998, RDPH again inspected the property for lead based paint. in response to this inspection,
RDPH contemporaneously issued to Mr. Dunivan a “Netice of Non-Hazardous Lead based Paint,”
which states that, while upon inspection the property was found to be “positive” for lcad based
paint, “the paint was found to be in a non-hazardous condttion. This means that the paint was not
deteriorating, peeling, chipping, or flaking.” The Notice advised Mr. Dunivan that he needed 1o
inspect the premises quarterly to ensure that the paint remains “non-hazardous and in good
condition.” (s [xs. 26, 29, 30, 32; Jt. Ex. 1-Stip. 30.

On December 1, 1999, GPI leased the 2405 Third Avenue property for a term beginning
December 8, 1999 through December 31, 2000, at a rental rate of $613 per month {"Lease #97).
(s [xs. 9, 29, 30; Rs" Ex.15. The Lead Disclosure Form accompanying this lease, exceuted on
December 8, 1999, represented that the “Lessor has no knowledge of lead based paint and/or lead
based paint hazards in the housing,” and that the "Lessor has no reperts or records perlaining to
lead based paint and/or lead based paint hazards in the housing.™ 4 As reflected in the Lease,
during the term thereot, four children, ages 5, 6. 8, and 17, resided in the premises. Jt. Ex. 1-8hip,
23, Cs Exs. 9, 29, 30, 32,

22 Crg Ex. 14, the Deed giving title to the properiy to J. Edward Dunivan, reflects that he
purchased the property in 1992 Jrom Respondent Patricia L. Hunt. [n his response to EPA
Subpoena 412 {C’s Ex. 30}, Ronald Hunt indicated that since December 30, 1992 the property
has been owned by “Ed Dunivan-Ronald Hunt-Partnership.”

2 On July 9, 2003, the City of Richmoend issued another compliance letter with regard to the
24035 Third Avenue property, this ene addressed to Sam Wilson ¢/fo Hunt Investments, stating
that bascd upon re-inspection conducted June 77, 1997 “the previously cited lcad hazards were
found to be satisfactorily corrected.” Rs” Ex. 19; Jt. Ex. 1-8tip. 35,
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On Jannary 16, 2001, GPI entered into another lease for the 2405 Third Avenue property
covering a term from March 1, 2001 through February 28, 2002 at a rental rate of $700 per month
(“Lease #107). C’s Exs. 10, 29, 30, 32; Rs’ Ex. 16. The Lead Disclosure Form accompanying this
lease, executed by the Lessor on January 16, 2001, again represented that the “Lessor has no
knowledge of lead based paint and/or lead based paint hazards in the housing,” and that the “Lessor
has no reports or records pertaining to lead based paint and/or lead based paint hazards in ihe
housing.” 74 Asreflected in the Lease, the occupants of the premises during the term of this lcase
included four children, ages 2, 5, 9, and 10. Ji. Ex. 1-8tip. 24; C’s Exs. 10, 29, 30, 32,

III. PENALTY CRITERIA AND PROPOSED PENALTY CALCULATIONS

As staled above, Respondents” liability has already been determined and the soje issue
remaining in the instant procecding is the appropriate civil penalties to be assessed, if any. The
assessment of civil administrative penallies in this context is governed by the Consclidated Rules
of Practice. 40 C.F.R. Part 22. The Consohdated Rules of Practice provide in pertinent part that;

fi]f the Presiding Officer determines that a violation has occurred and the complaint
seeks a civil penalty, the Presiding Officer shall deterimine the amount of the
recommended civil penalty based upon the evidence in the record and in accordance
with any civil penally criteria in the Act, The Presiding Officer shall consider any
civil penalty guidelines issued under the Act.

40 C.F.R. § 22.27(b).

Respondents have been found to have violated the Residential Lead based Painl Hazard
Reduction Act of 1992 (“the Act™), 42 U.8.C. &§ 4851-536. Section 1018 of the Act provides that a
violation of any of its requirements “shall be a prohibited act under section 409 of the Toxic
Substances Control Act (TSCA) [15 U.S.C.A. § 26891 . . . [and] the penalty [or each vielation
under section 16 of that Act [15 U.S.C.A. § 2615] shall not be more than $10,000.°* 42 U 5.C. §
4852d(b}(5). The applicable statutory criteria for the assessment ol a penaity are, therefore,
delineated in TSCA.

Section 16 of TSCA provides that “[i]n deternuning the mmount of a civil penalty, the
Administrator shall take into account the naturc, circumstances, exlent, gravity of the vioiation or
violations and, with respect to the violator, ability to pay, effect on ability to continue in business.
any history of such pnior violalions, the degree of culpability, and such other matters as justice may

“ The Civil Monetary Penalty Inflation Adjustment Rule increased the maximuni penalty of
$10,000 by ten percent to a maximum penalty of $11,000 for violations of Section 1018 of the
Residential Lead based Paint Hazard Reduction Act of 1992 occurring after July 28, 1997, See
Civil Monetary Penalty Inflation Adjustment Rule, 62 I'ed. Reg. 35,038 (Jun. 27, 1997) (codified
at 40 C.F.R. Pt. 19 (1998)).
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require.” 15 U.S.C. § 261 5(a)}(2X(B).

In February 2000, EPA’s Oflice of Regulatory Enforcement, Toxic and Pesticide
Enforcement Division 1ssued its Scetion 1018 - Disclosure Rule Enforcement Response Policy
(“ERP").¥ C’3 Ex. 16. This policy, with minor execptions. follows the penalty factors set forth in
TSCA.

The ERP hegins by outlining the extremes regarding penaity assessment, specifically that:

[A] violator can generally expect to pay the maximum civil penaity [$11,000 per
violation] if a child under six with an elevated blood level (*EBL”)} is present in
target housing where notification has not been provided, or where a previous order
to abate lead hazards from a federal, state or local authority has been ignored by the
responsible party. EPA may also seek the maximum penaltly where it has been
determined 1hat a pregnant wornan or child under six lived in the target housing
during the period of noncompliance. 1n addition, under certain circumstances, ihe
appropriate enforcement response generally is to issue a civil administrative
complaint with an adjusted [reduced] penaliy []. . . if the target housing {s certified
to be lcad based paint free by the responsible party

(5 Ex. 16 at 7 and Memorandum regarding corrections attached thereto (Fob. 23, 2000). Further,
the ERT notes that:

[ijn liew of a civil administrative complaint, EPA may issue a Notice of
Noncompliance (“NON™) as determined on a case-by-case basis when justice would
best be served . . .. [such as where} a viclator has essentially complied with the
requircments of the Disclosure Ruie and timely notification has been made.

C's Ex. 16 at 6.

%5 At the hearing, Complainant represcnted that it relied upon this ERP to caleulate all the
proposed penalties in this case, even though some of the violations oceurred prior (o its issuance
in February 2000, noting that the ERT provides that “This Disclosure Rule Enforcement
Response Policy {s immediately applicable and will be used to determine the enforcement
response and to calculate penalties in adminisirative cnforcement actions concerning violations
of the Disclosure Rule.™ C's Ex. 16 at 3; Tr. 135-36, 140. Puior to the issuance of the 2000 ERP,
the EPA had in effect an Interim Enforcemment Response Policy which it issued in January 1998.
See Billy Yee, 2000 EPA ALJTLEXIS 5], *7-8 {ALJ, Jun. 6, 2000}, Testimony given at the
hearing by Compiainant’s witness, Dr. Gallo, indicated that the Agency’s penalty calculations in
this case would not have changed had the prior ERP been utilized as guidance therefer, Tr. 141.
Respondent did not arguc in its Post-Hearing Brief that the application of the {nterim
Enforcement Pelicy to those violalions predating February 2000 is warranted or that it would
result in a significantly different penalty calculation,
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The ERP then sets forth a two stage process for deternmning a more exact penalty amount
against “responsible parties.” The first step is the determination of a “Gravity-Based Penaliy,”
referring to the overall seriousness of the violation, taking into account the nature of the violation
as varied by the “circumstances” of the violation and the “extent”™ of harm that may result from a
given violation. C’s Ex.16 at 9. These factors are incoiporated inte a penalty maitrix (the Gravity-
Based Penalty Matrix} which specilies the appropriate gravity-based penalty. C's Ex, 16 at 9, App.
B. The sccond stage involves the upward er downward adjusiment of the gravity-based penalty in
constderation of the violators’ abilily to pay/continue in business, history of priot vielations, degree
of culpability, “such other factors as jusiice niay require” and voluntary disclosure. C’s Ex. 16 at
9, 14-18.

The GRP characierizes lhe *circumstances™ of violations at various [evels reflecting the
probabifity of harm resulting from a parthicular type of Section 1018 violation - the harm being that
a lessee will be uninformed about the hazards associated with lead based paint and, consequently,
the greater likelihood of a child being exposed to lead based paint hazards, Thosc violations which
have a Aigh probability of impairing a lessee’s ability to acccss the information required to be
disclosed regarding the hazards associated with lead based paint in the housing are classified as
“Level 1 or 2 violations;” violations having g medinm impact of impairing the ability to access the
information are “Level 3 or 4 violations,” and violations having a Jow impact on the ability to
access the information required to be disclosed are “Level 5 or 6 violations.” C'sEx. 16 at 10.

The ERP uses “extent™ to consider the “degree, range, or scope of a viclation.” It
characterizes the extent of a violation as ~“Major” where there is potential for “serious” damage to
human health or the environment, “Significant” where therc is the potential for a significant
amount of damage to human health or the environmeint, and “Miner” where there is a potential for
a “tesser” amount of damage to human health or the environment. C's Ex. 16 at 10, Only two
measurable factors are used in the ERP to determing the extent level of violations: (1) the age ol
ihe youngest child living in the target housing; and (2) whether a pregnant woman lives in the
target housing. C’s Ex. 16 at 11. Where a child under age six or a pregnant woman resides in the
housing, the extent of the violation is always “major,” when a child between the ages of 6 and 18
resides in the premises, ihe violation is always deemed “significant,” and where the occupants are
all over 18 years of age the extent is categorized as “minor.” C's Ex. 16 at 11; Memorandum
regarding comections to ERP, attached ihereto (Feb. 23, 2000} App. B at B-4,

Finally, the ERP notes with regard to calculating the gravity based penalty that EPA
considers each requirement of the Disclosure Rule a scparate violation and each lcase a “stand

% The ERP notes that under the Disclosure Rule, both lessors and agents are responsible for
complying with its requirements and that EPA reserves the right to exercise its “enforccment
prosecutorial discretion” when issuing enforcement actions against responsible pariies, giving
consideration to “who has direct control over the practices lor disclosure and who should be
aware of the requircment of the Disclosure Ruole.” See C's Ex. 16 at 5, App. A (defining
“Responsible Party” undcer the ERF).
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alone” transaction and therefore it assesses each lease separately with regard to each requirement of
the Disclosure Rule. C's Ex. 162t 12-13.

As to the second stage of the proccss, the ERP sets forth specific circumstances under
witich EPA will adjust the gravity based penaity downward or opward in consideration of the
violators® ability to pay/continue in business, history of prior violations, degree of culpability, and
*such other factors as justice may require,” including ne known risk of exposure, atlitude,
supplemental environmental projects, audit policy, voluntary disclosure, size of business, small
independent owners and lessors and/or economic benefit of non-compliance. C's Ex. 16 at 14-18,

In this proceeding, Complainant proposed a total combined penalty of $120,088, based
upon its application of the ERP to Respondents’ 32 violations. Dr. Daniel Galle, through his
testimony and supporting documents, C*s Ex. 100, explained the proccas utilized by EPA in
calculating the proposed penalties.” In determining the proposed penaltics, Dr. Gallo began by
noling that EPA made the calculations required under the first stage of the ERP to determine an
appropriate “gravity-based penalty” and then, under the second stage, only adjusted the penalty
downward in consideration of Respondents’ “attitude,” finding ail the other adjusiment factors
inapplicable to this casc. Specifically, Dr. Gallo testifted that, during the course of this procceding,
Complainant had obtained certain records relating to the Respondents’ financial clrcumstances and,
afler consideration of them, made no downward adjustment in the proposed penalty based upon ihe
factor of Abilily to Pay/Continuc in Business. Tr. 58-59.* As 1o the factor of “History of Prier

7 Dr. Daniel Gallo is the Lead Enforcement Coordinator and Lead Compliance Office for
EPA Region IT°s Waste and Chemical Management Division 1 the Toxic Programs and
Enforcement Branch. Tr. 37-38; (s Ex. 95. Based upon his education, training and expericnce,
he was qualified without objection at the hearing as an expert in the field of penalty calculations
for violations of (he Disclosure Rule using EPA’s ERP. Tr. 41. Dwring the hearing, Dr. Gailo
provided the Cowrt with detailed testimony regarding the penalty calculations for a number of
counts, and then the parties stipulaied that his testimony with repard to further counts would be
consistent wilh his prior testimony, and that the Agency’s penalty analysis as detaifed in its
Exhibit 100 would serve as Dr. Gallo’s written testimony. Tr. 116-22.

# The burden of proof with regard to the ability to pay a penalty was discussed by the
Lnvironmenial Appeals Board (LAB) in Chempace Corp., @ EAD. 119 (EAB 2000). The EAB
stated therein as follows:

the Complainant has the initial burden of production to cstablish that the penalty
is appropriate and as part of that burden, that a respondent generally has the ability
to pay the proposed penalty. The burden of production then shifts to the
respondent to establish with specific information that the proposed penalty
gssessiment is excessive or incorrect, If a respondent satisfies its burden of
production, the Complammant must rebut respondent’s contentions through
feontinued...)
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Violations,” Dr. Galle neted that the ERP provides only for an vpward adjustment of the penalty
based upon such a history and such a factor was not relevant in regard to the Respondents here. Tr.
59-60. As to the adjustment factor of Culpability, Dr. Gallo noted that the ERP provides for an
upward adjustmerit on ihis basis if the vielator acls with knowledge of the Disclosure Rule
requircments such as where a prior notice of noncompliance was issued, and apain he determined
that this factor was inapplicable in this case. Tr. 60. As to “Other actors as Justice May
Require,” Dr. Gailo stated that he made ne downward adjustment based upon *No Known Risk of
Exposure” because under the ERP that factor requires that the property be certificd as “lead frec,”
which was not the case here. Further, Dr. Gallo made no downward adjustment for Supplemental
Environmental Projects becanse that factor is applicable only to seittements. Dr. Gallo also made
no downward adjustment based upon the Audit Policy, Voluntary Disclosure, or Size of Business
because those factors all require self-disclosure of violations, wiiich did not oceur in this case, Tr,
62-64, 136-37. Finally, Dr. Gallo testified that the downward adjustment factor for Smasll
Independent Owners and Leasors was inapplicable because the Respondents owned more than one
rental unit, and that the upward adjustment lactor for Economic Benefit of Noncompliance was
inapplicable becausc there was no documentation evidencing that Respondents accrued any
financial gain due to the violations. Tr. £1-65.

As to the factor of Athtude, Dr. Gallo stated that he did grant the Respondents a downward
penalty adjustment of 10% of the gravity-based penalty based upon their cooperation, but no
further adjustment based upen this factor because EPA had no “documented knowledpe of
immediate good failh compliance,” and becanse there was no settlement reached before the
Complainant’s prehearing exchange was filed. Tr. 61-62.

Dr. Gallo testified in more detail that Complainant’s penalty calculations were as follows:

COUNTS AGAINST RONALD AND PATRICIA HUNT

Counts 5-8

In Counts 5-8, Respondents Ronald and Patricia Hunt were found liable for failing to
include in or attach to Lease # 1 (1124 N. 28" Si.) and Leascs # 3, 4, and 3 (1813 N. 26" St), @
statement disclosing the presence of known lead based paint and/or lead based paint hazards, in
violation of 40 C.F.R. § 745, 113(b}2). Tr. 71, 77-78, 82, §3.

% ..continued)
TIigorous cross-examination or through the introduction of additional information.

Chempace Corp, 9 E.AD. 119, 133 (EAB 2000) (footnoles omitted),

In this case, the Complainant met its initial burden of production on this issuc and, in

response, Respondents indicated prior to and at the hearing that they were not challenging the
penalty proposcd in this case based upon ability to pay or continue in business. Tr. 14-15.
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Following the ERP Circumstance Level Mairix, Complainant characterized the
circumstances {probability of causing harm, £ e. lack of knowledge about lead-paint hazards) of ali
these violabons as “Medium, Level 3. C's Ex, 16, App. B at B-1; C’s Ex. 100; Tr, 72, 78-79, B3,
86. Using the Extent Catlegory Matrix it characterized the extent of the violations with regard to
Leases # 1 and 4 (Counts 5 & 7) as "Major” because children under the age of six wore present in
the housing and Leascs # 3 and 5 (Counts 6 & 8) as “Significant,” because children between the
ages of 6 and 18 were present in the housing. C's Bx. 16, App. B at B-4; C’s Ex. 100; Tr. 72-73,
79-80, 83, 87,

Then, plugging those factors into the Gravity-Based Penalty Matrix set forth in the ERP,
{C's ix. 16, App. B at B-4), EPA designated a gravily based penalty for Counts 5 and 7 (Level 3
circumstance/major extent} as $6,600 per violation, and for Counts 6 and 8 (Leve] 3
citcumstance/significant extent) as $4,400 per violation. C's Ex, 100; Tr. 73, 80, 84. [t then
adjusted the penalties downward 10% under the “other factors as justice may require™ in light of
Respondent’s cooperative attitude, thus reducing the penalties by either § 660 or § 440,
respectively. C’s Ex. 100; Tr. 73-74, 80-81, 84, 92. Asto Count 5 oriy, EPA divided the
proposed penalty in half between the lessors (Ronald and Patricia Hunt} and the apent (GPI)L,™ to
propose a joint and several penalty against Respondents Ronald and Patricia Hunt for these Counts
as follows:

Count5-% 2,970
Count 6- 5 3,960
Count 7 - § 5.940
Count 8 - §_3.260

Total = $16,830 - Proposed penalty against Ronald and Patricia Honl on Counts 5-8
See Cs Ex. 100, Tr. 70-75, 77, 81-82, 84-85, 92-93.

Counts 9-12

In Counts 9-12, Respondents Romald and Patricia Hunt were found liable in connection
with Lease # 1 (1124 N. 28" St.) and Leases # 3, 4, and 5 (1813 N. 28" 8t.) for (ailing to provide

¥ See discussion regarding Count 33, infra, and Tr. 75-77, Dr. Galle indicated that GPI, as
agent, was only charged with failing to ensure regulatory compliance with the Disclosure Rule
where EPA had obtained evidence (hrough its subpoenas that it was on notice as to the presence
of lead at the property. Tr. 68. GPI denied it had such notice in regard to the 1813 North 26™
Street property, and so it was not charged with a violation in regard to that property although it
was the leasing agent. 74 Further, Dr. Gallo stated EPA exercised its prosecutorial discretion to
divide a single penalty between the owner and agent, and thereby give each a 50% penalty
reduction, based upon the close relationship between the owuner and agent in this case and the fact
that the Agency charged the owner and agent in separate counts with the same violation
concerning an individual lease transaction. Tr. 69.
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available records or reports pertaining to the prescnce of known lead based paint and/or lead
based paint hazards. such as the NOV, lead inspection report, or fotlow-up letters, to potential
lessees in violation of 40 CF.R. § 745.107(a)4). Tr. 93-94, 105, 110.

Applying the Circwnstance Level Matrix, Cemplainant characterized of all these violations
as “High, Level 1.7 C's Ex. 10, App. B at B-1; C’s Ex. 100; Tr. 100-01, 107-08, 111. Using the
Extent Level Matrix, it characterized the violahions with regard to Leases # 1 and 4 {Counts 9 and
11} as “Major” becansc children under the ape of six were present in the housing, and Leases # 3
and 5 (Counts 10 and 12) as “Significant™ because children between the ages of 6 and 18 were
present in the housing. C’'s Ex. 16, App. B at B-4; C"s Ex. 100; Tr. 101, 108, 111-12.

Utilizing the Gravity-Based Matrix in the ERP, EPA designated an initial peralty for
Counts 9 and 11 (Level 1/Major) as $11,000 per viplation, and for Counts 10 and 12 {Level
1/8ignificant) as $6,600 per vielation. C’s Ex. 16, App. B at B-4; C’s Ex. 100; Tr. 101, 110, 112
It then adjusted the penaity downward 10% under the “other factors as justice may require™ in light
of Respondent’s cooperative aitilude, thus reducing the violations by §1,100 and $660,
respectively. C’s Ex. 100; Tr. 101-02, 108-09, 112, As to Count 9 oady, EPA divided the
proposed penalty in half between the lessors (Ronald and Patricia Hunt) and the agent (GPD,* to
propose a joint and several penalty against Respondents Renald and Patricia Hunt for these Counts

as follows:

Count % -5 4,950
Count 10- % 5,940
Count 11-% 9,500

Count 12 - § 5.940
Total = $26,730 - Proposed penally against Ronald and Patricia Hunt on Counts 9-12.

See, s Ex. 100; Ty, 93, 102, 105, 109, 110, 112.

Count 13

In Count 13, Respondents Ronald and Patricia Hunt were found liable for failing to include
in or attach to Lease # 2 {1124 N, 28" 81.) & /ist of available records or repotts pertaining (o the
presence of known lead based paint and/or lead based paint hazards, in violation of 40 C.F.R. §

745.113(b)3). 'Fr. 123,

In accordance with the ERP, Complainant characterized the circumstances of this violation
as “Low, Level 5.7 C’s Ex. 16, App. B at B-2; C's Ex. 100, Tt characterized the extent of the
violation as “SBignificant” because children between the ages of 6 and 18 were present in the
housing., C’s Ex. 16, App. B at B-4; C’s Ex. 100,

3 See discussion of Count 41, infra, and Tr. 102.
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Utilizing the ERP’s Gravity-Based Penalty Matrix, EPA designated a gravity based penally
for Count 13 (Level 3/Significant) as $1.430 per violation. C's Ex. 16, App. B at B-4; C's Tx. 100.
It adjusted the penalty downward 10% (r.e. by $143) under the “other lactors as justice may
require” in light of Respondents’ cooperative attitude, and then divided the proposed penalty in
half between the lessors (Ronald and Patricia Hunt) and ihe agent (GPI),"! to propose a joint and
several penalty against Respondents Ronald and Patricia Huni for this Count of $644. C*s Ex. 100,

Thus, Complainant proposes a total penalty against Respondents Ronald and Patricia Hunt
on the 9 Counts on which they were found liable as follows;

Count 5 -$2970  (failure to disclose info of known lead presence Lease #1)

Count 6 - 3% 3,960  (failure to disclose info of known lead presence Lease £3)
Count7 -835,940  (failure to disclose info of known lead presence Leasc #4)

Count 8 -3$3,960  (failure to disclose info of known lead presence Lease #5)

Count 9 -$4,950 (failurc to provide records re: lead presence Lease #1)

Count 10-$ 5,940  (failure to provide records rc: lcad presence Lease #3)

Count 11 -$ 9,900  (failure to provide records re: Jead presence Lease #4)

Count 12 - $ 5,940  (failure to provide records re: lead presence Lease #3)

Count 13 -5 644 (fatlure to list records available re: lead presence Lease #2)

Total = $44,204 - Proposed penalty against Ronald and Patricia [Tunt on Counts 5-13

See s Ex. 100,

COUNTS AGAINST DAVID HUNT AND PATRICIA |

Counts 17-19

In Counts 17-19, Respondents David Hunt and Patricia Hunt were found liable for failing
to include in Leases # 6, 7 and 8 (3015 Barton Avenue), or attach thereto, & statement disclosing
the presence of known lead based paint and/or lead based patnt hazards, in violation of 40 C.F.R.

§ 745.115(b)(2).

In accordance with the ERP, Complainant characterized the circumstances of all these
violations as “Medium, Level 3. C’s Ex. 16, App. B at B-1; C’s Ex. 100. It characierized the
extent of the violations with regard 1o Lease #6 (Count 17) as “Major” because children under the
age of six were present in the honsing, and Leases #7 and 8 {Counts 18 and 19) as “Significant™
becawse children between the ages of 6 and 18 were present in the housing. C’s Ex. 16, App. B at
B-4; C's Ix. 100,

WHilizing the Gravity-Based Matrix, EPA designated a gravily-based penalty for Count 17
(Level 3/Major) as 36,600 per violation, and lor Counts 18 and 19 {Level 3/significant) as $4,400

I See discussion of Count 47, infra.
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per violation. C’s Ex. 16, App. B at B-4; C’s Ex. 104, It adjusted the penalty downward 10%
under the “other factors as justice may require’” in light of Respondents’ cooperative attitude, thus
reducing the penalty by $660 and $440, respectively. C's Ex. 100. As to all three Counts, it
divided the proposed penally in half betwceen the lessors (David Hunt and Patricia Hunt) and the
agent (GPI),* to propose a joinl and several penalty against Respondents David Hunt and Patricia
Hunt for these Counts as follows:

Count 17 - § 2,970

Count 18 - % 1,980

Count 19 - 5 1,980

Total=  $6,930 - Proposcd penalty against David Hunt and Patricia Hunt on Counts
17-19.

See C's IEx, 1040,
Counts 20-22

In Counts 20-22, Respondents David Hunt and Patricia Hunt were found linble in
connection with Leases # 6, 7 and 8 (3015 Barton Avenue), for failing to provide the available
records or reports pertaining lo the presence of known lead based paint and/or lead based paint
hazards, in violation of 40 C.F.R. § 745.107a)(4).

Complainant characterized the circumstances of all these violations as “High, Level 1.7
s Ex. 16, App. B at B-1; C’s Ex. 100. It characterized the extent of the violations with regard to
Leasc #6 (Count 20) as “Major™ because children under the age of six were present in the housing,
and Leases #7 and 8 (Counts 21 and 22) as “Significant” because children between the ages of 6
and 18 were present in the housing. C’s Ex. 16, App. B at B-4; C's Ex. 130,

Utilizing the ERP’s Gravity-Based Matrix, EPA designated an initial penalty for Count 20
{Level 1/Major) as $11,000 per violation, and for Counts 21 and 22 (Level 1/Significant) as $6,600
per violation. C's Ex. 16, App. B at B-4; C’s Ex, 100. k adjusted the penaity downward 10% for
attitude, reducing the penalties by either $1,100 or $660, and divided the proposed penalty in half
between the lessors (David Hunt and Patricia Hunt) and the agent (GPI},* to propose a joint and
several penalty against Respondents David Hunt and Patricia Hunt for these Counts as follows:

Count 20 - § 4,950
Count21-§ 2,970

Count 22 -5 2,970
Total =  $10,890 - Proposed penalty against David Hunt and Patricia Hunt on Counts

3 See discussion regarding Counts 36-38, infra.
33 See discussion of Counts 42-44, infra.
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20-22
See C's Ex. 100.

Thus, Complainant proposes a total joint and several penalty against Respondents David
Hunt and Patricia Hunt on the 6 Counts on which they were found liable as follows:

Count 17 - § 2,97C
Count 18 - $ 1,980
Count 19 -8 1,950
Count 20 - § 4,950
Count 21 - § 2,970
Count 22 - $ 2,970
Total= $17,820 - Proposed penalty against David Hunt and Pairiciz Hunt on Counts
17-22.

See C's Ex, 100,

COUNTS AGAINST J. EDWARD DUNIVAN
Counts 25 & 26

In Counts 25 and 26, Respondent J. Edward Dunivan was {ound liable for failing to include
in Leascs # 9 and 13 (2405 Third Avenue}, or attach thereto, a statemeni disclosing the presence of
known lead based paint and/or lead based paint hazards, in vielation of 40 C.F.R. § 745.113(b¥2).

Following the ERP, Complainant characterized the circumstances of these two violations as
“Mediumn, Level 37 and the extent of the violations as “Major” because children under the age of
six were present in the housing. C's Ex. 16, App. B at B-1, B-4; C's Ex. 100.

Utilizing the Gravity-Bascd Matux, EPA designated a gravity-based penalty for these two
counts of $6,600 per violation. C’s Ex. 16, App. B at B-4; C’s Ex, 100. It adjusted the penalty
downward 10% for attitude, thus reducing the penalty for each count by $660. C’s Ex. 100. It then
divided the proposed penalty in half between the lessors (J. Edward Dunivan) and the agent
{GPLL* to propose a penalty against Mr. Dunivan for these Counts as follows:

Count 25 - § 2,970
Count 26 - $ 2,970
Total =  §35,940 - Proposed penalty against J. Edward Dunivan on Counts 25 and 26.

i

3 See discussion regarding Counts 36, 37 and 38, infra.
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Counts 278& 28

In Counts 27 and 28, Respondent J. Edward Dumvan was found liable in connection with
Leases # 9 and 10 (2405 Third Avenue) for failing to provide the available records or reports
pertaining to the presence of known lead bascd paint and/or lead based paint hazards, in viclation
of 40 C.F.R. § 745.107(a)(4).

Complainant characterized the circumstanees of these two violations as “High, Level 17
and the extent of the violations as “Major™ because children under the age of six were present in
the housing. C's Ex. 16, App. B at B-1, B-4; C’s Ex. 100.

Relying upen the ERP’s Gravily-Based Matrix, Complainant calculated a penalty for these
twao counts of $11,000 per violation. C’s Ex. 16, App. B at B-4; C’s Ex. 103, It then adjusted the
penalty downward 10% or $990 for attitude and divided the proposed penalty in half between the
lessors (J. Edward Dunivan} and the agent (GP1),” to propose a penalty against Mr. Dunivan for
these Counts as follows:

Count 27 - § 4,950

Count 28 - £ 4,950
Total= § 9,900 - Proposed penalty against J. Edward Dunivan on Counts 27 & 28,

C’s Ex. 100,

‘Thus, Complainant proposes a penalty against Respondent J. Edward Dunivan on the 4
Counts on which he was found liable as follows:

Count 25 - 2,970
Count 26 - $ 2,970
Count 27 - $ 4,950
Count 28 - § 4,950

Total= §15,840 - Proposed penalty against J. Edward Dunivar on Counts 25-28.
Cs Ex. 100,
COUNTS AGAINST GFPI

Counts 35-47

Counts 35 through 40 alleped that, in viclation of 40 C.F.R. § 745.115(a)(2), as an agent,
GPI failed to comply or ensure the various lessors’ compliance with 4¢ C.UV.R.

** See discussion regarding Counts 36-38, infra.
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& 745.113(bX2) regarding disclosing known lead paint or lead paint hazards with regard to Leases
#1, 6-10, respectively.” Tr. 71; C’s Ex. 100.

Counts 41 through 46 alleged that. in violation of 40 C.F.R. § 745.115(a)(2), GPI failed to
comply or ensure the lessors’ compliance with 40 C.F.R. § 745.10%(a)(4) regarding providing
records or reports regarding lcad paint or lead paint hazards with repard to Leases #1, 6-10,
respectively. Tr. 94; C's Ex 100,

Count 47 alieged that GPI failed to ensure compliance with 40 C.F.R. § 745.113(b)(3)
regarding listing available records or reports perlaining to lead based paint in Lease # 2, C's Ex.
104

Complainant calculated the penalties for these Counts with regard to GPI and the varjous
lessors together and, as indicated above, divided the penalty equally between them. See C's Ex.
100; Tr. 75-77, 104, Thus, Complainant proposes a penalty against GPI on the 13 Counts on

which it was found liable as follows:

Count 35 - $ 2,970
Count 36 - $ 2,970
Count 37 - % 1,980
Count 38 - § 1,980
Count 39 - % 2,970
Count 40 - $ 2,970
Count 41 - & 4,950
Count 42 - § 4,950
Count 43 - $ 2,970
Count 44 - $ 2,970
Count 45 - $ 4,950
Count 46 - § 4,950
Count47-3 644
Total = $42,224 -

Correlates with Count 5 against Ronald Hunt & Pairicia Hunt
Correlates with Count 17 against David [Tunt & Patricia Hunt
Correlates with Count 18 against David Hunt & Patricia Hunt
Corrclates with Count 19 against David Hunt & Patricia Huni
Correlates with Count 25 against J. Edward Dunivan
Corrclates with Count 26 against J. Edward Dumivan
Correlates with Count 9 against Ronald Hunt & Patricia [unt
Correlates with Count 20 against David Hunt & Patricia Hunt
Correlates with Count 21 against David Hunt & Patricia Hunt
Correlates with Count 22 against David Hunt & Patricia Hunt
Correlates with Count 27 against J. Edward Dunivan
Correlates with Count 28 against J. Edward Dunivan
Correlates with Count 13 against Ronald ITunt & Patricia Hunt
Proposed penalty against GPI on Counts 35-47

See C's Ex. 100y Tr. 70, 93, 103-05.

3% Respondents admiited in their Answer that GPI was under contract with the other
Respondents to lease the dwellings at issue and was an “agent™ within the meaning of the
Disclosure Rule, 40 C.F R. § 745.103. Answer at T 36, The Disclosure Rulc requires that
“[c]ach agent shall ensure compliance with all requirements of this subpart.” 40 C.F.R. §
745.115(a).
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Total Penalties for each Respoadent:

Ronald Iunt & Patricia Hunl (jointly and scverally): ¥ 44,204

David Hunt & Patricia Hunt (jointly and severally): $ 17,820
J. Edward Dunivan § 15,840
GPI § 42,224
Total Penalty Proposed for all Respondcnts: $120,088

See C's Ex. 10G; Fr. 131-32.

IV. DISCUSSION

At hearing and in their brief, Respondents raise a number of issues challenging
Complainant’s proposed penalty, including lack of harm, cooperativeness, lack of willfulness,
multiple violations, and comparison of penalties imposed in other cases. Each of these issues will
bc discussed in detail below.™

A. HABM

[n support of the proposed penaltics, Complainant submitted as written testimony the
Expert Report of Samuel Rotenberg, Ph.D., Regional Toxicologist with EPA, Region 3, on the
health risks posed by exposure to lead based paint. C’s Ex. 94, The Report states that lead paint
exposure can occur through inhalation, ingestion, in utero, and direct dermal conlact, and Dr,
Rotenberg opiues that “the degree ol uncertainty about the health cifects of lead is quite low.” i
Studics have shown that lead produces many loxic effects, ranging from life threatening loxicity to
subtle neurological effects, depending on level of exposure, and that, while some of the effects are
reversible when exposure ceases, some are not. Children age 6 and less, including developing
fetuses, arc the population most sensitive to the elfects of lead because of their developing nervous
systems, Dr. Rotenberg claims, fd at 2. Children exposed to lead, even low level lead cxposure,

57 As indicated in the Procedural History section above, at certain peints in this litigation the
Respondents ratsed a “passive owner™ defense, Le., thal none of them save Ronald Hunt were
actively involved in the day-to-day management and leasing of these properties. The evidence of
record, specifically the testimony at hearing of Ronald Hunt and Michael Hunt, seems 0 support
this 10 be the case (Tr. 205) except that GPL, perhaps as direeted by Ronald Hunt, was clearly
responsible for the day-to-day management and leasing of the properties. However, Respondents
do not appear to make this particular mitigation argument in their Post-Hearing Reply Bricf,
atthough Complainant raised the issuc as not justifying mitigation in its Initial Post-Hearing
Briel. C’s Initial Post-Hearing Brief pp. 69-72. Upon consideration of all the facts of this case,
particularly the fact that the Agency mitigated the penalty against the owners and GPI where a
clatm of viclation was made against both based upon the same lack of disclosure, no further
reduction based upon “passive ownership” is warranted.
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suffer neurobehavioral developmenial delays and reduced intefligent quotient {1Q) scores resulting
in inteliectual and academic performance deficits, Further, the report suggests ihat this [Q
reduction is particularly significant for those whosc scores are otherwise reduced due to lower
SOCICECONOnE slatus. fd at 4. Moreover, persons residing in urban areas have an even greater
risk because of exposure to lead both in their older homes formerly coated with lead paint and lead
in the surrounding scil. fd at 7. The findings contained in Dr. Rotenberg’s report are consistent
with the findings made by Congress some thirteen vears ago which lead to the enaciment of the
Resideniial Lead bascd Paint Hazard Reduction Act.™® See, 42 U.S.C. § 4851,

Buttressing the significance of Dr. Rotenberg’s teshimony, Complainant submitted various
maps, charts and demographic tables regarding the propertics at issue in this case. See C's Exs, 84-
87, 93. Taken as a whole, those charts evidence thal the four propertics at issue in this casc arc
situated in areas of high population density, which is everwhelmingly minority (80-100%), with
poverty levels of 40-60% (about 5 times the state average), with a large percentage of old housing,
and a higher than state average percentage of children and elderly, and within the state average for
pregnancy and low educational attainment. Jd

Choosing not to challenge the aceuracy of Dr, Rotenberg’s report, Respondents did not
submit any rebuttal expert or lay testimony regarding the health or other deleterious effects of lead
paint exposure nor did they challenge the accuracy of Complainant’s demographic data. Rather, in
responsc to this evidence, Respondents make two points. First, that “neither the testimony nor the
voluminous documentary evidence produced at trial by the agency showed that any [actual] harm

*¥ I'hose findings included the following: that (1) low-level lead poisening is widespread
among American children, afllicting as many as 3,000,000 children under age 6, with minority
and low-income communilies disproportionately alfected; (2) at low levels, lead poisoning in
children causes intelligence guotient deficiencies, reading and learning disabilities, impaired
hearing, reduced attention span, hyperactivity, and behavior problems; (3) pre-1980 Amecrican
heusing stock contains more than 3,000,000 tons of lead in the form of lead based paint, with the
vast majority of homes built before 1930 containing substantial amounts of lead based paint; (4)
the ingestion of household dust containing lead from deteriorating or abraded lead based paint is
the most common cause of lead poisoning in children; (53 the health and development of children
living in as many as 3,800,000 American homes is endangered by chipping or peeling lead paint,
or excessive amounts of lead-contaminated dust in their homes; (6) the danger posed by lead
based paint hazards can be reduced by abating lead based paint or by taking interim measures to
prevent painl deteriocration and limit ¢children’s exposure to lead dusi and chips; (7) despite the
enagtment of laws in the early 1970°s requiring the Federal Government to ¢liminate as far ag
practicable lead based paint hazards in federatly owned, assisted, and insured housing, the
Federal response to this national crisis remains scverely hmited; and (8) the Federal Government
niust take a leadership role in building the infrastructure--including an informed public, State and
local delivery systems, certified mnspectors, contractors, and laboratories, trained workers, and
available financing and insurance--neeessary to ensure that the national goal of eliminating iead
based paint hazards in housing can be achieved as expeditiously as possible, 42 U.S.C. § 4851.
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befell any of the tenants who occupied the four houses in guestion.” Rs' Post-Hearing Bref at 2.
Sceond, Respondents argue thal their violations did not even creale a significant “risk of harnt™ in
that, before any of the lcases at issue were entered into, and the requigile lead disclosure in regard
thereto forgolten, they had undertaken encapsulation measures to remediate the risk of hamm to
their tenants from lead paint. Respondent’s Post-hearing Brie(at 2. Those encapsulation
measures, Respondents asser, “reduces the lead paint risk to zero on first application.” Further,
Respondents suggest that the risk to their tenants was maintained at this non-cxistent level by
virtue of the fact that the “encapsulaiion work has been repeated on a regular basis . .. at an
expense of between $5,000.00 and $7,000.00 per application.” Moreover, Respondents suggest
that they should be particularly rewarded for this pre-violation abatement activity since it is
exceptional, in that City of Richmond inspecior Lonnic Sims testified at the hearing that he has
rarely seen a landlord undertake encapsulation.” Rs® Post-hrg Brief at 8,

Respeondents’ factual basis for therr arguments regarding the lack of actual harm and risk of
harm in this case is well supported by the record. Complainant has neither alteged nor proved in
this proceeding that any actual harm resulted from Respondents’ violations, and absent from the
record is documentation evidencing that any person incurred elevated blood fead levels, or any of
the deficits which Dr. Rotenberg opiues can result from lead exposure, as a result of living in any
of the four properties at issue in the case.™ Tr. 137-38. Further, the evidence of record does
support that Respondents engaged in lead abatement activitics in at least three of the four
properties prior to the violations incurring and that such activitics, involving the application of a
“Lead Block™ preduct, docs significantly decrease the rigk ol lead exposure.

At the hearing, Respondent Ronald Hunt testified that upon recciving the NOVs regarding
the four properties, he did whatever was necessary to satisfy and correct the violations concerning
the presence of lecad based pamnt al the properties. Tr. 206, Specifically, he stated that, as required
by the Cily, he hired a licensed contractor, at a cost of $5-7,000 per property to “abate the
property” and “encapsulate” the lead paint by applying “Lead Block,™ over the lead paint and then
applying regular paint ever the Lead Block. Tr. 207-209, Then he contacied the City and arranged
for them to re-inspect the properly to document that abaternent had occurred, Tr. 213. Consistent
with this testimony, the record contains Compliance Letters, albeil some not contemporancously
datcd, from RDPH for all of the properties at issue here, excepr the Barton Avenue property,

** Mr. Sims testified that in his entire carecr he has only inspected perhaps 20 properties where
encapsulation has been accomplished. Tr. 196-97.

1t is noted, however, (hat Dr. Gallo did testify at the hearing that Complainant had “some
evidence that two of the children at Barton Avenue did have levels of 2 or 3 while they were
residing in that property, which is considered a low Jevel, below the level of concern, but that
level is still readable and can, under current studics, possibly be considerad as etfecting reduced
intelligence quotient.” Tr. 137. Nevertheless, Dr. Gallo acknowledged at the hearing that
Complainant has not raised an allegation of hann in this proceeding and Complainant chose not
to introduce any cvidence into the record supporiing this assertion of harm. Tr. 137-38,
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reflecting that subsequent to the issuances of the NOVs (but prior to the leases at issue), the City
reinspected the properties and found the violations satisfacionily corrected. Rs” Ex. 17 (1124 N.
28" 8t.), C's Ex. 52 (1813 N. 29" 8t.), and C*s Ex. 57 (2405 Third Ave.).

Furthermore, Mr. Sims, the RDPH lead paint inspector, testifted that, correctly applied, an
encapsulant such as “Lead Block™ reduces the risk of someone coming into contact with lead paint .
underlying the surface to “minimal,” "very minimal,” o1 “zero,” Tr. at 192. Morcover, while he
disagreed with the alleged manufacturers’ claim that the cffectiveness of Lead Block lasts 15-20
years (T, 1907, Mr. Sims opined that the risk of lead contact during the first three to four years
after application only increases 10-13%. Tr. 192-93. Further, Mr. Sims testified that applying
regular paint over the Lead Block continues to reduce risk of exposure becanse it builds up a
barrier between the lead paint and the surface. Tr. 195.

Similarly, Dr. Rotenberg opined in his report that “[e]ncapsulation, the adhesion of a
proteclive ¢coating 10 a suitable lead surface, can dramatically reduce the exposure from lead based
paint provided that the oripinal lead paint surface is properly prepared, the encapsulating material
properly applied. and the cncapsulated lead paint areas are reasonably maintained since even non-
vigorous aclivilies such as opening or ¢losing windows can release fine paint particles containing
lead.” C's Ex. 94 at 7.

Dwring his testimony, Dr. Gallo also acknowledged that application of an encapsulant does,
at least temporarily, reduce the risk of lead exposurc. Tr. 145-46. Ile stated the length of time the
risk reduction lasts depends upon the surface to which it is applied. Tr, 146. In his testimony, Dr.
Galle drew a distinction between lead “abatement™ and lead “hazard reduction™ aclivities. He
stated (hat “abalement” is the actual removal of lead paint from premises.® Tr. 144,
Encapsulation, involving applying a thick coating such as Lead Block over the existing lead paint,
constitutes only a “lead hazard reduction measure.” fd.  Moreover, he noted that a Lead Block
type product cannot be used on friction surfaces, like windows and doors, bocause it breaks down
in a manner similar 1o paint, Therefore, Dr. Gallo opined that to truly achieve encapsulation or
hazard reduction on a friction surface such as a window or door jamb, those surfaces have to be
removed and replaced. Tr. 144-45.

' Mr, Sims testified that the properties such as Barton Street at issue here, which were built in
the carly 20™ century, were probably originally painted with lead paint and such paint continued
to be applied periodically to the dwellings up until 1972, Tr. 193-94. Over time, the lead in the
paint leached back into wooden structural building frame, so that even stripping all of the paint
from the sirncture would not make the premises “lead free,” Tr. 194. However, encapsulation
with a product such as Lead Block provides a barricr because the lead in the paint or structure
does not leach forward into the newly applied coatings. Tr. 195-86, Further, he lestified that
encapsulation can be accomplished net only by applying Lead Block, but also by the application
of siding, sheet rock, or drywall over the lead painted areas, and by removing baseboards, doors
and windows. Tr. 190-51.
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Although Complainant acknowledges in its bnef that “Respondents applied Lead-Block to
1124 N. 28" St. and some portion of 1813 N. 29" Street, and 2405 Third Avenue dwellings,” it
argues that the penalty should not be mitigated on this basis of lack of actual harm er risk of harm.
First, as to actual harm, Complainant asserts that while there is no evidence that any of the twenty-
five children who lived in the properties developed elevated lead levels, there is also no evidence
that they did not, and “it weuld impose a difficutt, :f not impossible burden, for EPA to go back
and track down tenants who had lived in such target housing al the time of violation but had since
moved away in order te determine whether any of their children had elevated blood-lead lovels.”
EFPA states “[t]his is one reason why the LIP does not make evidence of elevated blood-levels of
the residents an aggravating factor for penalty calculations, nor does 1t make the absence of such
information a mitigating factor.” C’s Brief al 68-69. T am not persuaded by this argument.
Compiainant has the burden of proving all elements of the charge, including the appropriatencss of
the penalty proposed. 40 C.I'R. 22.24(a). The fact that it may have difficulty garnering that proof
does not relieve EPA of this obligation, nor does it shift the burden to Respondents to prove lack of
harm. Moreover, it is not “impossible™ to prove actual harm has occurred and in fact EPA has
done so in other cases before the undersigned. See, Billy Yee, 2000 EPA ALT LEXIS 51,%45-46

(ALJ, 2000).

As 1o “risk of ham,” Complainant argues that encapsulation should not mitigate the
proposcd penalty because the ERP does not provide for mitigation on this basis. C’s Initial Brief at
56. Administrative Law Judges are not compelled to apply penalty policies such as the ERP, See
e.g., Employers Ins. of Wawsan, 6 EAD. 735, 758-9 (EAB 1997) (The ALY s “penalty assessment
decision is ultimately constrained only by the statutory penalty critevia and by any statutory cap
limiting the size of the assessable penalty . . .”"). In determining the appropriate penalty, TSCA
requires that “he nature, circumslances, extent, gravity of the viclation[s}” be taken into account.
15 U.8.C. § 2613(a)}2)B). Thus, regardless of whether the ERP prowvides for it or not, actual
harm, or risk of harm, or lack thereol, are factors which must be considered in determining at least
the “gravity” of the violation.

Complainant also argues against mitigation based on Respondents® encapsulation activities
by challenging the level of encapsulation activity engaged in by Respondents, particularly at the
Barton Avenue property. (s Initial Brief at 536, EPA argues that while there is evidence from
RDIPH that both the interior and exterior of the 1124 N. 28" Sireet property were encapsulated, the
RDPH only inspecled and issued an NOV as to lead paint found on the exileror of the 1813 N. 29
St. and 2405 Third Avenuc properties, and so the compliance letters only evidence abatement of
lead paint in the exterior, and not the interior, of these premises.¥ C’s Initial Brief al 57-58.
Further, Complainant notes that Respondents failed to produce any receipts, bills, letters or
documents detailing how and when the encapsulation work was performed, arguing that if Ronald

2 OFf course, it must be noted here that, while it is likely to be the case, there is no evidence jn
the record that there was, in {act, any lead paint in the interior of these particular premises. The
Complainant’s proof as to ihe existence of lead paint on the premises at issue here comes solely
frorn RDPH inspection reports of the exierior of those premiscs.

=30-



Hunt’s testimony about applving Lead Block every 7 to 10 years to properties which he knows
have lead paint is true, he should have such records. C's Initial Brief'at 59, Furthermore,
Complainant vigorously challenges Respondents® claim that encapsulation work was perfarmed at
ail on the Barton Avenue property, relying primarily upen the testimony of Lonnie Sims. C’s
Initial Brief at 539-6, 64-68.

Mr. Sims is a State trained, certified and licensed lead paint inspector with RDPH. Tr. 154-
57. At hearing, Mr. Sims testified that he has performed 200-300 lead inspections over the course
of his career, and that he personally performed the inspection of the outside of the 3015 Barton
Avenue property on June 26, 1997 and issued the resulting Notice of Violation to Respondents
David Hunt and Patricia Hunt. Tr. 161-63. Ie stated that normally an ewner responds to an NOV
by contacting the inspector to discuss a viable work plan to remediale the lead aceording to the
building maintenance code. Tr. 169. However, Mr. 8ims stated that neither he nor anyone else in
his department were contacted by properiy owmers or someone on their behalf in response to this
NOV. Tr. 170, Fucther, Mr. Sims testified that he conducted “drive-by™ reinspections of the
cutside of the property on at Jeast one occasion in July 1997, once again in May or June 2004, and
once again the day prior to the hearing, and that “[n]othing had been done.” Tr. 171-72.
Specifically, he saw no evidence of Lead Bleck having even been applied (o the outside of the
property such as the porch, Tr, 173, Mr. Sims stated he could tell because Lead Block paint makes
the surface appear glossy and fills in cracks, bul the surface fooked the same, with flaking and
chipping. Tr. 173-74, Finally, Mr. Sims confirmed that no post-NOV compliance letter had ever
been issued by RDPH for this property, Tr. 175-77.

Upon consideration of the relevant testimony of Messrs. Hunt and Sims and the other
evidence of record, I am sufficiently persuaded that lead abatement activities were performed at the
properties at issue, except for the Barten Avenue properly. As to the Barton Avenue propetty, the
only evidence in the record suggesiing that abatement activities were performed at this property
SOMME seven ycars ago is the uncorroborated estimony of Ronald Hunt, who admittedly is
responsible for the management of hundreds of units. Tr. 204, Unlike the other properties, the
record does nol contain a Compliance Letter from RDPH confimuing that abatement occurred in
regard to the Barton Avenue property, Tr. 208. Further, Ronald Hunt’s testimony regarding
conducting abatement at the Barton Avenue property — specifically, is lestimony suggesiing that
he privately hired a contractor and paid for the abatement, just as he did the other properties — is
not completely consistent with other evidence in the record which suggests that e might have tried
1o undertake abatement at the Barton Avenue property differently. Mr. Sims testified that upen
receipt of an NOV an ovwner can either hire a certified or trained contractor to do the abatement or
apply to the City for assistance to do the work. ‘I'r, 169, In his response to EPA’s Subpoena No.
412, Ronald Hunt indicated, ordy as to the Barton Avenue property, that it “was abated through [a]
program with the City of Richmend.” C’s Ex. 30. Complainant’s Ex. 32 indicates that in early
1998, about six months after the NOV for the property was issued and the time for compliance had
expired, David and Pairicia Hunt, in fact, contacied RDPH regarding the “Lead-Safe Richmond
grant process,” which provided financial assistance for such work, and they comipleted an
application in April 1998. C's Ex. 32. The record docs not contain similar documentation lor the
other properties and does not contain any evidence as to whether this application was approved
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and/or the work done. At hearing, Mr. Hunt alleged that he suppiied evidence of his compliance
with the Barton Avenue NOV, ie., undertaking abatement activities, o the City, but still never
received a Compliance letter. Tr. 208. However, he never proifered any such evidence in
connection with this case nor did he proficr the lestimony of any abatement contractor or City
employee to buttress his testimony concerning abatement.™ Thus, whal evidence there is in the
record suggests to me that, contrary to Ronald Hunt’s testimony, he did not promptly and privately
undertake lead abatement activities in regard to the Barton Sireet property in the same manner as
was conducted on the other properties and that, consistent with Mr. Sims testimony, such
abatement activities might never actually have occurred at all,

The ERP indicates that “[t]he intent of the Disclosure Rule is to help prevent exposure to
tead based paint or lead based paint hazards by requiring disclosure and notification.” C’s Ex. 16
at 6. Such disclosure and notification cnsures that individuals and families receive the inforimation
necessary to “make infoimed housing decisions to reduce their risk of exposure to lead hazards.”
C’s Ex. 16 at 2. Howcver, neither the Act nor the Disclosure Rule requires that an owner take any
action 1o actually reduce lead based paint hazards in housing. 40 C.F.R. § 745.61. Undertaking
such mecasures thus goes above and beyond the requirements of the Federal Disclosure Rule,
although perhaps not beyond the requirements of State lead reduction regulations.

In this casc, Compiainani does not allege that Respondents failed to provide their tenants
with the requisite lead warning statement and pamphlet which provided general information
regarding the hazards of lead paint, Indeed, Ronald Hunt estified that Respondents did not ignore
“the requirement to disclose,” but rather “gave [the tenants] the [lead disclosure] pamphlet and
form.™ Tr. 212-13. See gfse, C's Ex. 30. Thus, Respondents’ lessccs were generally infornmed of
the risks of lcad paint. Instead, the allegations are that the Respondents failed to provide
inforation regarding the existence of lead paint in these specilic premises - prenmses as to which
Respondents had previously actually undertaken lead hazard reduction activities, which the
testimony at hearing suggests possibly reduced the lessees” risk of expesure 10 lead hazards 1o
perhaps as low as “zero.” Therefore, allthough the ERP does not provide for it, T believe
Respondents are entitled to downward penalty reduction based upon their pre-viclation lead paint
hazard reduction activity in regard to the propertics other than Barton Avenuye.*

 In further support of his clatim that encapsulation was undertaken at the Barton Street
property, Mr. Hunt testificd that he has never been fined in regard to this property, thereby
suggesting that the encapsulation must have been done. Tr, 215. He says he knows that the City
of Richmond is not lenient on environmental violations and has seen people thrown in jail for
such violations. fd The connection between these iwo events, however, is tao wealk to reach
such a conclusion, especially where in this case Mr. Sims testified that RDPH was periodically
suffering from a fiscal erisis reducing its staff of inspectors from 7to 1. Tr. 158,

# Reducing the penalty downward is parlicularly appropriate to distinguish this case from
others in which a landlord neither provides disclosure of any tvpe nor perfoms pre-violation
{continued...)
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The issue then is the appropriate extent of reduction, Under the adjustment factor of “No
Known Risk of Exposure,” the ERI provides:

EPA will adjust the proposed penally downward 80% if the responsible party
provides EPA with appropriate documentation (c.g. reports for lead inspection
conducted in accordance with HUD guidelines) that the larget housing is certified
to be lead based paint free by a certified inspecior.[*]

C'skx. 16at 16

It is not appropriate to grant Respondents a similac 80% reduction in the penalties hased
upon their lead abatement aclivities for a number of reasons. First, as Dr. Gallo indicated, there is
no evidence in the record that any of the four properties at issue in this case were “lead based paint
free.” and in fact, the evidence shows exactly the opposite; that each of these housing units had at
one time been painted with lead based paint and that such paint was never completely removed
from the units. Tr. at 61. '

Second, the evidence as to exactly what encapsulation activibies oceurred, and when, is not
preciscly clear.®” In particular, there is no evidence as to if or how Respondents reduced the risk of
{ead paint exposure in the friction areas such as windows or door jambs which are not remediable
through the mere application of 2 Lead Block type product,

*{...continued)
abaterent or hazard reduction, and where there is cvidence that this results in illness in chiidren.

Compare Billy Yee, 10 E.A.D. 1 (EAB 2001),

¥ The Disclosure Rulc defines “lead based paint free housing ™ ag “target housing [i.e. housing
built before 1978] that has been found to be free of paint or other surface coatings that contain
lead equal to or in excess of 1.0 milligram per square centimeter or 0.5 percent by weight.” 40
C.F.R. § 745103,

* The Disclosure Rule actnally completely exempts feom all of its disclosure and notification
requirements “[I]eases of target housing that Aave been found to be lead based paint free by an
inspector certified under a federally accredited Stale or tribal cerlification program.”™ 40 CF.R.
§ 745.101{b) {(emphasis added). Thus, presumably this limited adjustment under the ERP would
only apply to those cases wherc the housing is inspected and certified to be lcad based paint {ree
affer the leascs were signed.

" All of the leases in this case were entcred into within approximatcty a five vear period after
the NOVs were issued. In that the date(s) the encapsulation activity occurred is not provided, it
is impossible to determine how “fresh”™ the encapsulalion was prior to the lease, From the
evidence of the reinspections and compliance letters, one can only determine that an encapsulant
was at least adequately appited sometime prior 10 the leases being cntered into.
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Third, as noled by Complainant in its Initial Brief, there is no specific evidence in the
record of the monitoring and maintenance of the surfaces treated with Lead Block. Complainant
cites in its Inilial Post-Hearing Bricf from a United States Depanimient of Housing and Urban
Development Report (C's Ex. 19) that coatings such as Lead Block may remain intact for “up to 3
vears,” or may “fail immediately after application or within a period of months.” C°s Initial Briei’

at b2,

Upon consideration of all the foregoing relating to Respondents engaging in lead paint
hazard reduction activitics shortly preceding the cecurrence of the violations, I deern Respondents
10 be entitled to a 30% reduction in the penalties as to the violations at all of the properties at
issue, except those relating to Barton Avenue, taking into account the extent, eircumstances and
gravity of rthis violalion not otherwise accounted for under the ERP and/or as an adjustment under

the category of “other factors as justice may require.”™

B. ATTITUDE

Respondents also proffer that they are entitled to & greater downward adjustment io the
proposed penalty based upon their cooperation and attitude, Rs” Post-Hearing Brief at 8.

The ERP provides that EPA may reduce the proposed civil penalty by a maximum of 3%
for “attitude,” which consists of three components: {a) cooperation, (b) immediate steps taken to
comply with the Disclosure Rule; and (c} carly selllement. C’s Ex. 16 at 16. In light of the fact
that this case went (hrough the hearing process, cooperalion and immediate compliance are the
only applicable factors to be considered.™ The ERP provides that:

{a) The EPA may reduce the base penalty up to 10% based upon a respondent’s
cooperation throughout the entire compliance, case development, and scttlement

process; and

{b) The EPA may also reduce the base penalty up to 10% based upon a respondent’s
immediate good faith efforts 10 comply with the Disclosure Rule and the speed and
compleleness with wiich it comes into complianee;

C’s Ex. 16 at 16.

€ Thus, no reduction is being made on this basis with regard 1o Counts 17-22 against David
and Patricia Hunt or Counts 36-38 and 42-44 against GPI, all of which relate to the Barton

Avenue property.

. * The “early settiement” criterion permits a penalty reduction of 10% if the case is seitled
before the filing of the prehearing exchange. This case was tried rather then settled, so this

criterion is inapplicable.
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As indicated above, Dr. Gallo acknowledged at hearing that throughout the enforcement
process Respondents have had a cooperative attitude. Tr, 138, Therefore, based upon
Respendents’ positive “attitude,” Complainant reduced the penalty for the various counts by 10%,
presumably in reference to subsection (a) above. Based upon the record in this case, I think such
an adjustment is well justified. Even before this action was instituted, the record as a whele
suggests that Respondents cooperated with cnforcement authorities and in general, upon receiving
NOVs, promptly undertook compliance activity voluntanly, They also responded in an appropriate
and tirnely manner to the three subpoenas issued by the Agency seeking information regarding
compliance with the Lead Disclosvre Rule. Respondents and their counsel have been eminently
reascnable in the litigation of this case. They did not oppose the eniry of accclerated decision as o
Hability, they entered into a variety of stipulations allowing for a more efficient hearing, they
withdrew cerlain defenses such as inability to pay, and they cooperated at trial in terms of moving
exhibits into evidence. On the whole, from the perspective of the Trdbunal, the Respondents and
their counsel were exceptionally honest, direct and cooperative. As such, a 10% reduction for
cooperation during the proceeding seems, if anything, insufficient.

Moreover, based upon the reccord in this case, | conclude that Respondents arc also entitled
o the second 10% rednction provided under subsection () above based upon their immediate
good faith efforts to comply with the Disclosure Rule and the specd and completencss with which
they came inte compliance. Ronald Hunt testificd at hearing that Respondents conducted an audit
of the files in response 1o receipt of the EPA Subpoenas and that upon discovering the errors in the
Lead Disclosure Forms in the leases, he made the proper disclosure.™ Tr. 211-13; C’s Ex. 32,
Complainant has not proffered any evidence challenging or contradicting this assertion. Therelore,
I believe the Respondenis are entitled to a 20% penalty reduction on all counts based upon their

“cooperation.”

. CULPABILITY

Respondents also claim entitlement to a downward adjustment, noting that as iestified to by
Dr. Gallo, there is no evidence that any of the violations were wiltfnl. Tr. 138, 212. Specifically,
Respondents argue that “[t]he uncontradicted testimony at trial was that the non-disclosures were
unintentional paperwork snafus, and rare ones at that,” Rs® Post-FHearing Brief at 2.

The cvidence in the record shows that Ronald Hunt and (iPI maintain offices on scparate
floors in the same building located at 11511 Allecingie Parkway, Richmond, which is owned by

** Complainant’s Exhibit 32 dated June 26, 2003 (GPL’s response to EPA Subpoena No. 425
issued to GPI on May 28, 2003) reflects that for all of the properties, except 1813 N. 29 Street,
notice was given to the tenants by GPI shortly after the NOVs were received by Ronald Hunt. As
to the 1813 N. 29" Street properly, the giving of the notice was delayed by GPI not receiving
notice of the NOV until May of 2003, when it received the subpoena regarding the properties,
and at that peint it “immediatcly notified the present tenant and gave them the appropriate
documents as required for proper disclosure.™
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Ronald and Patricia Hunt, and is uscd as a business address by the other Respondents as well. Tr.
226-27; C’s Exs. 42, 43; Jt. Ex. 1-Stips. 43, 48, 55, 60. Michae] unt testified that Ronald Hunt
and GPI mainiain separate files on the propertics they respectively own and/or manage and that
documents rclated thereto are carried frem office to office by employees, as necessary, Tr. 227-28.
It is Ronald Hunt with whom the City of Richmond corresponds regarding the properties; GPI does
not directly receive correspondence from the City, Tr. 210, 218, Further, Ronald Hunt said it was
his normal practice, after receiving the NOV and after complying with the requirements thereof by,
for example, undertaking encapsulation, and afier receiving the compliance lelter, to give “the
papers” 1o his son Michacl at GPI, so that GPI could distribute them in connection with leases. Tr.
210. In this case, however, Ronald Hunt testified thal it appeared that the papers on the four
properties merely “got filed™ in his files and “never got to Genesis Properties, because when we
went through the files, Genesis didn’t have any record of those four properties being inspected by
the city,” Tr. 210-11. As aresult, Respondent argues that GPI did not have wrilten documentation
regarding the presence of lead paint in the properties in iis files when it came time to lease them
and so did not disclose the presence of lead or provide the records relating therelo in connection
with such leases, Tr. 211. Renald Hunt testified that Respondents only realized this error when
they conducted an andit of their files in response to recciving EPA’s subpoena. Jd. Thus, he
attributed the violations to “clencal error.” Tr. 210-211. Ronald Hunt stated that the errors were
not intentional and they were not trying to mislead tenants, Tr. 212.*

In his testimony, Michael Hunt confirmed ng father’s testimony to the cffect that the non-
disclosure was a result of GPI not having received documents regarding tead based paint in the
subject properties from Ronald Hunt, Tr. 225-26. Michael Hunt stated T keep a record of all the
lead based paint,” which he claimed he consults in conneetion with lcases. He asscrted that the
incortect boxes on the form were checked because he “did not have information that we had found

lead based paint in them.” Tr. 218,

Even accepting as irue the testimony of the Hunts to the elfect that GPI did not receive-
actual copies of the decuments pertaining to lead paint in the properties in the normal course of
business prior to entering into the lcases at issue, a reduction in the penally on the grounds of lack
of cuipability is not warranted. Ronald Huni, who holds himself out as having *100 percent”
control over the management of the properties (Tr. 235}, acknowledges that ke had actual
knowledge of the presence of Icad paint in the properties before the leases werc entered into, and
so did GPL. In the response to EPA’s Subpoena No. 425, GPI represented that it was “verbally

1 To rebut GPY’s assertion that it had not received copies of the NOVs from Ronald Hunt
prior to entering into the leases, Complainant al the hearing noted that the top right hand side of
the November 4, 1998 inspection report of the 1124 N. 28" Sireet property, as introduced into
evidence, contains a handwritten nodation made by Renald Hunt to his son Michac! Hunt stating
“WH: Here's anolher one we need to put in computer for disclosure (o future (enants. R,)”
bearing the date of January 31, 1999. C’s Ex. 30. This evidence, however, equally supports
Ronald Hunt's testimony that it is his practice to forward such records to GPI and, by itself, does
not evidence GPI’s receipi of the records.
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made aware of the lead presence™ at all of the properties, except for 1813 N, 29" Street, by Ronald
Hunt “soon after” he received the NOVs.™ C’s Ex. 32. Further, GPI's claim at hearing (hat it did
not reccive copies of the NOVs prior to entering into the leases is inconsistent with its responses to
the Subpoena where it specifically represented that it had received the copies of the NOV for the
1124 Nerth 28" Street, Barton Avenue and Third Street properties prior to the time those leascs
were entered into. C's Ex. 32, response to inguiry no. 12 (“GENESIS received a copy of the NOV
[for 1124 N, 28" Sireei] in November 1998, “Genesis reccived a copy of the NOV [for Barton
Street] in July 1997,” “Genesis received a copy of the NOV [for Third Street] in June 1998.” “All
of the above NOVs were addressed to and received by Ronald H. Hunt. Mr. Hunt forwarded the
NOV’s 10 Genesis 'roperties Inc, for action and compliance.” (Excepl it appears this was not done
on 1813 N. 29" 5t.1).7 Thus, as to at least three of the four properties, GPT was on verbal, if not
written, notice of the presence of lead paint prior to entering into the leases.

Furthcrmaore, the record shows that on Seplember 30, 1998, EPA issued TSCA Subpocna
No. 358 to Patricia 1 Iunt and David Hunt inquiring about lead disclosures made to tenants of the
3015 Barton Avenue property. C's Ex. 27; Jt, Ex. 1-Stip. 36. Ronald Hunt responded to the
Subpoena on behalf of his wifc and brother on October 8, 1998, C’s Ex. 28; Jt. Ex. 1-Stip. 37.
Despite the subpoena raising Respondents” awarcness of the lead disclosure issues, thereafier, GPI
neveriheless eniered into ihree more leases for the Barton Avenue property (Leases # 6-8) and as to
each failed to provide the required notice. See discussion regarding Barton Avenue property in
Section IIC above. Failing to give the requisite notice, after receipt of a subpoena from EPA4
regarding lead paint disclogures on the properly, evidences at least a negligent, if not wilful,
disregard of the requiremenis of the Act.

Bascd upon the record as a whole, I do not deem Respondents to be centitled to any penalty
reduction based upon the violations having not been “wiltful.”

D. MULTIPLE VIOLATIONS

At hearing and in their Post-Hearing Brief, Respondents have argued that Complainant has
abused its digcretion and common sense by turning a few “minor paperwoerk errors” as to only four
properties inte 32 counts of violations. Rs’ Post-hrg brief at 3, 7; Tr. 139. Respondents also
suggest that Complainant’s penally calculations reflect a monetary sleight of hand which {ails to
actually decrease the penalty based upon the mitigation factors and, instead, artificially cscalates

* GPI represented in its Response to EPA Subpoena that it had ne record in its fites of the
presence of lead paint, C's Ex. 32,

* GPI’s response to EPA Subpoena No. 425 (as submitted into evidence in this casc) is
unsigned. C’s Ex, 32, Complainant’s Ex. 70 suggests that upon e-mail inquiry by Complainant,
Michael Hunt snbsequently signed the response on behalf of GPI, and the parties stipulated in
comnection with this action that the response was from GPI. See, C’s Ex. 32 and M. Ex. 1-Stip.

41.
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the penalty. Respondents note that as to the two leases relaling to the 1124 N. 28" Street property,
Complainant has stated a total of 6 Counts (#5, 9, 13, 35, 41, & 47), against three Respondents -
Ronald Hunt, Patricia Hunt and GPI. Respondents claim that Complainani generously halves the
penalty based upon joint and several liability only after it has already doubled it by suing the owner
and leaging agent separately, eflfectively not decreasing the peaalty at all. Rs’ Post-Hrg Brief at 4.
Respondents® Brief contains a sinular analysis for various other violations. Rs® Brielat 4-7. On
this basis, Respondents ask this Tribunal to exercise its discretion and reduce the penalty (o reflect
the “relatively minor nature of the offenses, and the fact that the offenses were far from
widespread.” Rs’ Post-hrg Brief at 3,

For ils part, Complainant states that Respondents have engaged in 32 scparate violations of
the lead disclosure requirements. It poinis out that it only sought penalties against both the owner
and leasing agent in rcgard to those counts where ihe evidence warranted, and then exercised its
prosecutorial diseretion to reduce the penalty where the owner and leasing agent were
interconnected. Had the owners and GPI not been so interconnected, EPA suggests it would have
sought the full penalty allowed against each of them. C’s Post-Hrg Reply Brief 8-9.

Complainant further notes out that Respondents” cumulative violations argument was
similarly made by the Resppndent owner/lessor in flarpoon Parinership, 2003 EPA ALY LEXIS
52 (Order Granting Complainant’s Request (or Partial Accelerated Decision and Denying
Respondent’s Request for Partial Accelerated Decision, Aug. 4, 2003 attached to Initial Deeision,
May 27, 2004). In that case, based upon the absence of a disclosure form, Respondent was charped
with five separate violations with an aggregate penalty of $15,840. [n response, my colleague
Judze Barbara Gunning held that both the ewner and leasing agent individually bear the
responsibility for fulfilling the disclosure requirements regardiess of their relationship, contractual
or otherwise. Thus, if the disclosure requiremenis are not fulfilled, depending on the facts of the
case, both may be held fully liable. fd. at *34, *40. Similarly, my former colleague Judge Andrew
Pearlstein, in Ric Temple and Paul Nay & Associates, 2000 EPA ALY LEXIS 47{1nitial Decigion
and Default Order, July 7, 2000}, when faced with seven counts of non-disclosure in connection
with the sale of a home, including separate penaltics for failing to offer the purchasers an
opportunity for a lead inspection and for failing to obtain an altestation by the purchasers that they
were offered such an opportunity, stated “[a]lthough I have some question as to the redundancy or
lesser included nature of several counts, [ cannot find that assessing separate penaltics for those
counts would be clearly inconsistent with the record of this proceeding or the Act.” Jd. at 4 - §,

The same can well be satd in this case. Based upon the record as a whole, I do not deem
Respondents to be entitled to any penalty reduclion based upon the mulliple counts of violations
against both the owners and leasing agent.

E. COMPARABLE CASE PENALTIES

Respondents’ final argument in mitigation of the proposcd penalty is that the penalty of
$120,085 proposed against the five of them on the 32 counts of violations is far abeve all other
penaltics asscssed in lead disclosure cases, in fact, four times the highest administrative penaliy
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ever assessed in a reported case. They assert that the penalty imposcd in this case should be on the
low end of the spectrum, ranging from the lowest penalty previously imposed ($4,070) to the
highest penalty previously imposcd ($37,037). Rs” Post-hreg Bricf at 8-12.

In response, Complainant states that Respondents® penalty range argument is unsupported
by prevailing case law and is misleading. With regard to prevailing case law, Complainant asserts
that the “Environmental Appeals Board has consistently ruled penalty calculations for specific
violations arc too case-specific to be used as a litmus test as to what penaltics ought to be for
sintilar violations in other cases,” citing Chem Lab Products, fnc., 10 EAD. 711, 728 (EAB 2002)
(*The Board and its predecessors have consistenily held, in a number of statutory contexts, that
‘penalty assessments are sufficiently fact- and eircumstance-dependent that the resclution of one
case canngt determine the fact of another.”™) (guosing Newell Recycling Co., 8 ELAD. 398, 642
{EAB 1999))). C's Brief at 42. Complainant slates that the EAB has proffered throe reasons for its
ruling in this regard: (1) each penalty inguiry is unigue unto itself so that a simple abstract
comparison of dollar figures for different penaities in different cases without the unique record for
these cases does not allow for a meaningful comparison (Chemiad, 10 E.AD. at 728); (2) such
comparisons hinder “judicial econoemy™ by encouraging Respondents to present detailed re--
examination of other allegedly similar penalty cases such that “the {EAB] and ALJs would scon be
awash in a sca of minutiae pertaining to cases other than the ones immediately before them,”(fd at
729}, and (3} such comparisons are discouraped because “unequal treatment under the law is not
an available basis for challenging law enforcement proceedings,” {quoting Spang & Co., 6 E.AD.
226, 242 (EAB 1995) (other citations omitted)). C’s Brief at 42-43.

With repard to Respondents’ argument being misleading, Complainant notes that it is not
seeking a single $120,088 penalty in this case, but rather is seeking four sets of smaller penaltics -
indcpendent penalties of varying amounts for a variety of violations against the various
Respondents ranging from $13,840 against Respondent J. Edward Dunivan to a total of $62,024
against Respondent Patricia L. Hunt. Further, Complainant argues that the suggestion that S37,037
is the upper limit for penalties in lead disclosure cases is untrue. Complainant asscris that it has
sought penaltics over $100,000 in a number of other cases. Moreover, it notes that in seven of the
ten cases cited by Respondent the full penalty requested by EPA was asscssed, and where it was
not, the penally was reduced on case specific grounds. Further, seven out of ten of the cases cited
by Respondent involved violations for a single sale or lease transaction, whereas here, ten leases

are involved.

The Agency utilized the ERP, 1ts penalty policy for Disclosure Act viclations, in order to
calculate the penalty in this case. A major purpose of penalty policies is to create some uniformity
across the country and from violator to violalor with regard to proposed penaltics for similar
violations. See¢, M A, Bruder & Sons, 10 E.A.D. 598, 610 (EAR, 2002)(penalty policies “are
designed 10 assure thal penallies are assessed in a fair and consistent manner.™). However,
Administrative Law Judges are not compelled to apply such penalty policics in their decisions and
may, and frequently do, depart from them and impose an alternative fina/ penalty based upon the
parttcular facts of the case before them. See LS. Army, Fr. Walnwright Central Heating and
Power Plant, 2003 EPA App. LEXIS 6, *113 (EAB 2003) (“the Part 22 regulations and the
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Board’s decisions, however, make clear that the ALJ has significant discretion to assess a penalty
other than that calculated pursuant to a particular penalty policy.”); see aiso, Employers fns. of
Wausau, 6 E.AD. 735, 758-9 (EAB 1997) (The ALY's “penalty assessment decision is ultimately
constrained only by the statutory penalty criteria and by any statutory cap limiting the sizc of the
assessable penalty . . .").

The penally heretofore erafted in this case is based upon the specific facts of this case as
derived from the testimony and documents placed in evidence.™ 1 am not persuaded by
Respondents that the penalty should be modified based upon previous decisions in other Disclosure
Rule cases, in thal none of those cases can be said to be 50 similar to the facts of thig case that an
inconsistency in penalty would be arbitrary, capricious, or constitute an abuse of discretion. Those
cases simply do not suppert Respondents’ claim that the penalty assessed in this case is
inappropriate in light of the facts of this case.

V. CONCLUSION

In light of all of the factors of this case, I find it appropriatc to impose against Respondents,
individually and/or jointly for their 32 violations of Federal regulations promulgated under the
Residential Lead Based Paint Hazard Reduction Act, an aggrepatc civil penalty in the amount of
$84,224.80. This aggregate total penalty is based upon: {a) Respondents’ failure io include in or
altach to leases a statement disclosing their knowledge of the presence of lead bascd paint and/or
lead based paint hazards in violation of 40 C.F.R. § 745.113(b}2), (b) Respondents” failure to
provide lessees with records or reports available to them pertaining to lead bascd paint and/or lead
based paint hazards o violabion of 40 C.F.R. § 745.107(a}4); {c¢) Respondents’ failure Lo include
in or attach to leases a list of records or reporis available to lessecs pertaining to lead bascd paint
and/or lead based paint hazards in violation of 40 C.F.R. § 745.113(b)(3), and/or (d)
Respondents’ [ailure as agent lo comply with the foregoing regulations or ensure the owners®
compliance therewith in violation of 40 C.F R. § 745.115(a)2).%

* Credibility as discerned from a witness” testimony at hearing can, for example, play a
significant part in an ALJ determining an appropriatc final penalty. See e.g, Harpoon P 'ship,
2004 EPA ALTLEXIS 111, *24 (ALJ, 2004} (“I note that Mr. Zugalj's testimony concerning
compliance with the Lead Disclosure Rule was self-serving and is not considered credible or
probative, particularly in light of his 1993 conviction under the Federal Frauds and Swindles
Statute™); Billy Yee, 2000 EPA ALJLEXIS 51,%45-46 (ALJ, 2000) (*After listening to the
testimony of the witnesses, observing their demeanor at the hearing, and considering the
evidence admitted into the record, T find Mr. Yee's claim that § 12,000 is represeniative of his
general annual income to be inherently incredible, unsupported by the record and inconsistent
with the evidence proffered.”).

* In reaching this penalty amount, consideration has also been given to the other arguments
{continned...)
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The $84,224.80 total aggregate penalty shatl be allocated as follows:

Ronald and Patricia Hunt, jointly and severally, are assessed a total penalty of $27,504 .40,
allocated among the nine Counts on which they were found liable as follows:

Violations of 40 C.F.R. § 745.113{bW2):

Count 5; $6,600 - (30% of 6,600) = 4,620, minus (20% of 4,620) = 3,696, divide by 2 =
$1,848.00.

Count &; $4,400 - (30% of 4,400) = 3,080, minus {20% of 3.080) = $2,464 .00,

Count 7: $6,600 - (30% of 6,600) = 4,620, minus {20% of 4,620) = $3,696.00.

Count 8: $4,400 - (30% of 4,400) = 3,080, minus {20% of 3,080) = $2,464.00.

Violations of 40 C.F.R. § 745 107(a)(4);

Count & $11,000 - (30% of 11,0000 = 7,700, minus (20% of 7,700 = 6,160, divide by 2 =
$3,080.00.

Count 10: $6,600 - (30% of 6,600) = 4,620, minus (20% ol 4,620) = $3,696.00.

Count 11: $11,000 - (30% of 11,000) = 7,700, minus {20% of 7,700) = $6,160.00.

Count 12: $6,600 - (30% of 6,600) = 4,620, minus {20% ol 4,620) = $3,696.00.

Violation of 745.113{bi(3);
Count 13: $1,430 - (30% of 1,430) = 1,001, minus {20% of 1,001) = §,00.80, divide by 2 =
3400 440,

David Hunt and Patricia Hunt, jointly and severaily, are assesscd a total penalty of
$15,840.00, allocated among the six Counts on which they were found liable as follows:

Violations of 40 C.E.R. § 745.113(b32}):

Count 17 $6,600 - (20% of 6,600) = 3,280, divide by 2 = $2,640.00.
Count 18; $4,400 - (20% of 4,400) = 3,520, divide by 2 = §1,760.00.
Count 19: 34,400 - (20% of 4,400) = 3,520, divide by 2 = $1,760.00.

Violations of 40 C.F.R. § 745.107{a)(4}:

Count 20: $11,000 - (20% of 11,000} = 8,800, divide by 2 = $4,400.00.
Count 21: 36,600 - (20% of 6,600} = 5,280, divide by 2 = $2,640.00.
Count 22: 56,600 - (20%% of 6,600} = 5,280, divide by 2 = $2,640.00.

(...continued)
made by the parties in mitigation or support of the penalty but not discussed in detail herein,
including ComplainanCs arguments that a significant penalty is necessary to deter future
violations and that there is no cvidence that Respondents have put into place reform measures in
terms of their operations to prevent reoccwrence of same or similar violations. I belicve the
penalty imposed is sufficient to encourage voluntary compliance in the future by the Respondents
and others.
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J. Edward Dunivan, individually, is assessed a total penalty of § 9,836.00, allocated among
the four Counts on which he was found liable a» follows:

Violations of 40 C.F.R. § 745.113(b)(2}:

Count 25: $6,600 - (30% of 6,600 = 4,620, minus (20% of 4,620} = 3,696, divide by 2 =
$1,848.00 ,

Count 26: 56,600 - {30% of 6,600) = 4,620, minus {20% of 4,6207 = 3,096, divide by 2 =
$1.848.00.

 F45 107 a)4):

Count 27: $11,000 - (30% of 11,000) =7,700, minus (20% of 7,700) = 6,160, divide by 2 =
£3,080.00.

Count 28: $11,000 - (30% of 11,000) =77,00, minus (20% of 7,700) = 6,160, divide by 2 =
$3,080.00.

GP1, individually, is assessed a total penalty of $31,024.40, allocated among the thirteen
Counts on which it was found liable for vielating 40 C.F.R. § 7451 13(a}(2) as an agent for failing
to comply or-insure the lessors’ compliance with 40 C.F.R, §§ 745.113(b)(2), 745.107(a)(4),
7145.113(b)(3) as follows:

Count 35 {correlates with Count 5 against Ronald Hunt & Patricia ITunt) $ 1,848.00
Count 36 (correlates with Count 17 against David {Iunt & Patricia Hunt)  $ 2,640.00
Count 37 (correlates with Count 18 against David Hunt & Patricia Hunt} $ 1,760.00
Count 38 (correlates with Count 19 against David Hunt & Patricia Hunt) 5 1,760.00
Count 39 {correlates with Count 25 against J. Edward Dunivan) £ 1,848.00
Count 40 {correlales with Count 26 against J. Edward Dunivan) $ 1,848.00
Count 41 (correlates with Count 9 against Ronald Hunt & Pairigia Hunty  § 3,080.00
Count 42 (correlates with Count 20 against David Hunt & Patricia Hunt)  $ 4,400.00
Count 43 {correlates with Count 21 against David Hunt & Patricia Hunt)  $ 2,640.00
Count 44 (corrclates with Count 22 against David Hunt & Patricia Hunt)  $ 2,640.00

Count 45 (correlates with Coumt 27 against J. Edward Dunivan} 5 3,080.00
Count 46 (vorrelates with Count 28 against J. Edward Dunivan) $ 3,080.00
Count 47 (correlates with Count 13 against Ronald Hunt &, Patricia Hunt) $__400.40

$31,024.40

In sum, the total penalties assessed against the Respondents in this cases are as follows:

Ronald H. Hunt and Patricia L Hunt - $ 27,5304 40
David E. Hunt and Patricia L. Hunt - $ 1584000
J. Edward Dunivan - 5 9,836.00
Genesis Properties, Inc. - $31.024.40

$ 84,224.80
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ORDER

L. A civil penalty 1n the amount of $27,504.40 is asscssed, jointly and severally,
against Respondents Ronald H. Hunt and Patricia L. Huat; a civil penalty in the amount of
$15,840.00 is assessed, jointly and severally, against Respondents Patricia L. Hunt and David E.
Hunt; a civil penalty in the amount of $9,856.00 is assessed against Respondent J. Edward
Dunivan; and a civil penalty in the amount of $31,024.40 s assessed against Respondent Genesis

Properties, Inc.

2. Payment of the fuli amount of these civil penalties shall be made within thirty (30}
days after this Initial Decision becomes a final order under 40 C.IL.R. § 22.27(c), as provided
helow. Payment shall be made by submitting a certified or cashiers’ check(s) in the requisite
amotint, payable to the Treasurer, United Slates of America, and mailed (o;

Mellon Bank
EPA - Region 3
Regionai Hearing Clerk
P.O. Box 360515
Piltsburgh, PA 15251

3. A transmittal letter identifying the subject case and the EPA docket number, as well
as Respondents’ names and addresses, must accompany the check(s).

4, If Respondents fail to pay the penalties within the prescribed statutory period atier
eniry of this Order, interest on the penalties may be assessed. See 31 U.S.C. § 3717, 40 C.F.R.

¢ 13.11.

3. Pursuant to 40 C.F.R. §22.27(c), this Initial Decision shall become a final order
forly-five (45) days after ils service upon the parties and without further proceedings unless (1) a
party moves to reopen the hearing within twenty (20} days after service of this Initial Decision,
pursuant to 40 C.F.R. § 22.28(a); (2) an appeal to the Environmental Appeals Board 1s taken within
thirty (30} days after this Initial Decision is served upon the parties; or (3) the Environmental
Appeals Board eleets, upon its own imitiative, to review this Initial Decision, pursuant to 40 C.F.R.

§22.30(b).

Suﬁatﬁ}%o
Chier-Aflnnnistrative Law Judge

Date: March &, 2005
Washington, D.C.
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In the Matter of Ronald H. Hunt, IEt Al., Respondents
Docket No, TSCA-03-2003-0285

CERTIFICATE OF SERVICE

I certify that the forepoing Initial Decision, dated March 8, 2005, was sent this day in the
following manner to the addressees listed below,

1 .
ﬁfﬁwlm%ﬂé«é -~ B
. Maria Whiting/Beale
Legal Staff Assistant

Dated: March 8, 2005
Criginal and One Copy by Pouch Mail to:

Lydia A, Guy

Regional Hearing Clerk (3RCU)
5 PA

1650 Arch Street

Philadelphia, PA 19103-202%

Copy by Pouch Mail to:

James Heenehan, Esquire
Joseph J. Lisa, Esquire
Assistant Regional Counsels
.5 EPA

1650 Arch Strect
Philadeiphia, PA 19103-2029

Copy by Certificd Mail Return Receipt to:

Bradley P. Marzs, Esquire
Christopher G, Hill, Esquire
Meyer, Goergen & Marrs, P.C.
7130 Glen Forest Drive, Suite 305
Richmond, VA 23226
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