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RESPONDENT*S MEMORANDUNM IN CPPOSITION TO PETITION FOR REVIEW
[. BACKGROUND

This matter involves the NPDES permit No. MAG102695 (Attachment A hereto,
Administrative Record item Al) reissued to the Town of Scituate, Massachusetts {the “Town™
ont November 22, 2004, This Memorandumn is submitted in response io the Petition for Review
dated December 22, 2004 filed by the Town. (“Petition for Review™).

This Board should dismiss the Petition for Review, Petitions are granted only if the
challenged permit limits are based on findings of fact or conclusions of law that are ¢learly
erroneous, or invelve an exercise of discretion or important poliey consideration which this
Board in its discretion should review, 40 C.ER. § 124.19(a)(1), (2). Here the Region followed
the procedural requirements in 40 C.F.R, § 124,15 when issuing the permit. The Region also
properly applied the facts and law and exercised appropriate discretion when setting the permit
limits for toxic metals. Finally, the Region comectly included the permit limits regarding
carbonaceous lological oxygen demand (CBOD) and total suspended solids (TSS) which are
reqguired by the Stale’s Clean Water Act section 401 certification, There are thus no grounds

which justify the granting of review.




0. ARGUMENT

A, The Region Compli 124.15 When Issuing the Perniit

The Town claims that the Region viclated 40 C.F.R. § 124.15 when issuing the pernit
because (i) the permit was not signed or issued by the Regional Administrator, (i1) the permit was
not accompanied by a notice sent to the Town “from™ the Regional Administrator, and
(iil) neither the Permit nor its cover letter “contain a specific reference to 40 C.F.R. 124.19 as the
procedures for appeal of the permit.” Petition for Review at 6,

In fact, an examination of the regulations and the record makes clear that the Region
complicd with section 124.15. While section 124.15 requires that a NPDES permit be issued by
the “Regional Administrator,” that term is defined in 40 C.F.R. 124.2 to mean either the Regional
Administrator personally or “the authorized representative of the Regional Administrator.” Here
the permit was signed and issued by the Director of the Region [ Office of Ecosystem Protection
(“OES Director”). See Attachment A, page 1. Pursuant te Region I Delegation No. 2-20 {dated
Sepl. 29, 1995}, the authority to issue NPDES permits has been delegated by the Regional
Admiunistrator to the OES Director, See Attachment B, Adminmstrative Record item D1, Thus
the OES Director is the “authonzed representative” of the Regional Administrator, and the
permit was propetly issued.

Section 124.15 also requires that the “Regional Administrator shall notify” the permit
applicant of the final permit decision. That provision should be read reasonably to mean that the

Regional Administrator or his authorized representative must ensure thal nolice 15 given, not that
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he or she must personally give the notice.! In any event, here notice of the permit was given by
sending the permit itself to the Town. The permit was signed by the OES Dircetor, who had
been authorized to act by the Regional Administrator, Thus netice of the permit was given to the
Town by the “Regional Administrator,” within the meaning of the regulations. Further notice of
the permit was given to the Town by sending a cover ielter. See Attachment C, Administrative
Record item A2a. The cover letter was reviewed by the DES‘Directm' who ensured that it was
signed and issued by a member of her staff.

Finally, the Regiou complied with the section 124.15 requirement that the notice “include
reference to the procedures for appealing 4 decision on a ... NPDES permit under § 124.19 of this
part.” The cover letter informed the Town that, “[sthould you desire to contest any provision of
the permit, your petition should be submiiled lo ihe Environmental Appeals Board as outlined in
the enclosure....” The enclosure in tum contained detailed information regarding such an appeal,
including both a reference to and a copy of 40 CF.R. § 124.19. See Attachment D,
Administrative Record item A2b. 1t would be unreasenable to interpret the regulation to require
that information must be provided only in a cover letter and may not be included in an enclosure.

B. The Toxic Metals Limits in the Pamit Were Properly Set

In ils Petition for Review, the Town contests the “permit condition eluninating the
mixing zone.” Id, at 7. While there actually is no such permit condition, the Region assumncs
that the Town intended to contest the eflluent limitations in Part LA.1. of the permit for copper,

nickel and zine, since these are the limitations challenged in the Town’s public comments and

! These linds of reaponsibilities are rowtinely carried ot by the decision-maker's staff. For example, the
atvorney for the Town of Scituate gave notiee k the Region of the Town's appeal 10 thiz Board by certifying that he
had “caused” the Town's Petition for Beview to be mailed to the EPA, presumably by bis secretary,
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since these linitations were set based on therc being no dilution in the receiving water.? The
Petition for Review asserts that these limitations were improperly sct, and i;1 particular that the
Region abused its discretion by not setting Iess siringent limitations based on using a mixing
zone. The Petition for Review further asscrts that the Region should not have set toxic metals
limits in its new permit which differ fror the limits set in its prior permit and from limits which
the Town contends were in effect approved in an Administrative Order and in governmental
approvals of its treatment plant Facilitics Plan.* These arguments will be addressed in turn.
1. The Toxic Metals Limits arg Necded to Proteet Waler Quality

Pursunant to Clean Water Act subsection 301{b}1)(C), 33 TL.5.C. § 131 U{b) 1)), the
EPA is required to inchude in NPDES permits any limitations “necessary to meet” State water
quality standards. In parficular, whenever the EPA determines (e.g., by utilizing monitoring
data) that a discharge causes, has the “reasonable potential” to cause, or contributes 1o an in-
siream excursion above the allowable ambient concentration of a State numeric critedon wiihin a

State water quality standard, for an individual pollutant such as copper, nickel or zine, the permit

*must contain effluent limits for that pollutant.” 40 CF.R. § 122.44{d){1)(iii)." The copper,

2 While this part of the Town's appeal conld be summarily dismissed due 1o its failure (o comply with the
requitement in 40 C F.R. 124.19(a) that it specify the permit conditions being challenged, the Region suggeats that
thus Board analyze the merits of this matter and also dismiss the appeal for the substantive reasons discussed in this
Memarandum.

* The permit issued Nov, 22, 2004 (“new permit™) cantaing effluent Hos for copper of 4 g/l average
monthly and & ug/l maximum daily compared to 41 ugfl averags monthly and 41 vg/l maximum daily in the prior
permit issued Jar, 30, 1997 Administrative Record item G1) ("prior permit™). The new pemut contains effluent
limits for nickel of 8 up/? average meonthly, and for zine of 6 up/l average monthly and 9% uz/l maxiowm daily,
whereas there were wo nickel and zing limitations in the prior permir,

1 One type of water quality standatd is a criterion, defined as “coustituent concentrations, levels or nawative
statements, representing a quality of water that sepports a particular nge,” 49 C.F.R. 131.3(b).
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nickel and zinc limitations were included in the permit because, based on ils review of
monitoring data, the Region determined that there was such a “reasonable potential” for in-
stream excursions in the Tidal Creck to which the Town's treatment plant discharges. See Fact
Sheet pages 3 - 8 and 9 - 11, Attachment E, Administrative Record item A10,

The permit’s toxic metal limits were set specifically to meet the requirement in the State
water quality standards that “{a]ll surface waters shall be free from pollutants in concentrations
or combinations that are toxic to humans, aquatic life or wildlife.” 314 C.M.R. § 4.05{(c). The
State implements that requirement by specifying, “[where the Department determines that a
specific pollutant not otherwise listed in 314 CMR 4.00 could reasonably be expected to
adversely effecl existing or designated uses, the Department shall vse the recommended limit
published by EPA pursuant to Section 304(a) of the Federal Act as the allowable receiving water
concentrations for the affected waters unless a site-specific limit is established.” Id, Thus the
permit limits were set by using the EPA’s National Recommended Water Quality Criteria, 63
Fed. Reg. 68354 {Dec. 10, 1998}, as updated November 2002 (EP'A-822-R-02-047), which arc
the current recormmended criteria published by the BPA pursuant to CWA section 304(a). See
Fact Sheet, page 5.

In its Petition for Review, the Town appears to challenge the EPA determinations thal
there is a “reagsonable potential” for the Town’s effluent discharges to cause or contribute to
exceedances of the State’s water quality criteria, and that the permit limits should be set based on

the EPA recommended criteria. For example, the Town asserts that the “EPA has not provided

* No alternative approach was available, sinee copper, nickel and zinc have not been “otherwise listed” in
314 CMR 4.00 and no site specific limits for the Tidal Creek have been developed.
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any documentation that the fown is discharging toxic materialg in toxic concentrations or (hat
watcr quality has been impacted.” Id. at 7. The Town further asscrts that “EPA’s stance is based
on Gold Book standards, which have been under continuous scrutiny regarding the impact of low
level metal concentrations in highly treated effluents,” and that the EPA therefore has “failed to
suppott its position” with “scientific fact.” Id. at 7 - 8. However, these issues were not raised by
the Town during the public comment period. See Comments Regarding Draft NPDES Permit
submitted on behalf of the Town, Attachment F, Administrative Record item B1. A Petitioner
must demonstrate that “any issues being raised [on appeal] were raised during the public
comment period to the extent required by these regulations....” 40 CF.R, § 124,19(a). The
NPDES rcgulations i turn require that commenters must “raise all reasonably ascertainable
issues and submit all reasonably available arguments supporting their positions” by the close of

. the public comment period. 40 C.F.R. § 124.13. These current issues being raised by the Town
clearly were reasonably ascertainable during the public comment period. Indecd the Town has
offered no explanation regarding why these issues were not raised. Thus this Board should
follow its consisient practice by denying review of these issues on the ground that they were not
timely raised during the public comment period, Seg Inre New England Plating, 9 E.A.D, 726

(EAB 2001} and cases cited.®

% In addition, the challenge to the nse of the BPA recommended criteria s in effect a chatlenge to the State
water quality regulations, which would have been untimety even if raised during the public cornment peried, Alsa,
the conclngory statements made in the Petition for Review would not have peovided any basis for overturning the
Region's decisions even iF they had been thoely made. For example, the Petition for Review fails to show any crmor
inn the extensive EFPA documentation in the Vact Sheet regarding the Town's discharges of toxic motals and thear
impact on water quality, but rather simply falsely claims that the EPA has not provided “any docementation”
reparding these matigrs, Such “mere allegations of error™ are insufficient ko warrant review. [nre Puerto Rico Blee,
Power Auth., 6 ELAD, 253, 255 (EADB 1995). Finally, the Region notes that it did not use the 1986 “Gold Book™
numbers criticized by the Town in seiting the pennit limits, but rather used the more up to date numbers contained in
the EPA’s National Recommended Water Quality Criteria. Se¢ Administrative Record item D4,




7
The Dilwtion/Mixing Zone Issue

Ag explained in the Pact Sheet, the permit’s toxic metals limits were set based on the
appropriate conservative determination ihat there is no difution in the receiving water, since the
Town’s treatment plant discharges into a tidal creek and since there is little or no difution in the
Tidal Creek during low tide. Seg Fact Sheet (Attachment E) at 4 and 7. The Tidal Creek is an
approximately 2,000 foot surface water which is a tributary of the Herring River which in tum is
a tributary of the North River which in turn empties into the Massachusetts Bay/Atlantic Ocean.
Fact Sheet, page 3. Thus the Tidal Creek is a “water of the United States™ entitled to protection
under the Clean Water Act. See 40 CFR. § 122.1{b}; 40 C.F R. § 122.2 (definition);, Pepperell

Associates v. EPA, 246 F.3d 15 (1* Cir.2001} (tributary brook as well as adjoining river are

“waters of the U.S.”). Cf. Quivira Mining Co. v, EPA, 765 F.2d 126 (10" Cir. 1985), cert.

denied, 474 U.S. 1055 {1986) (even normally dry arroyo is “water of the U.8.”). The Town has
presented no argument to the contraty.” The Town also has failed to challenge the Region’s
determination that there is effectively no dilution in the Tidal Creek duriﬁg low tide.® In the Fact
Sheet, at page 7, the Region invited the Town to “explere additional dilution modeling” as a
possible basis for changing the permit limits, but the Town has not to date submitted any data in

response,

7 However, in its Fetigon for Review, pages § - 9, the Town erroneously charactenizes the Tidal Creek as
heing the “current method by which effluent is transported to the receiving waters," whereas the Tidal Creck acmally
is the receiving water,

B Indeed, in its treatment plant Facilities Plan, the Town apreed that “at low tide, the effluent wounld accoun
for most of the flow in the tidal diteh, Therefore, the level of treatment rmat meat or excead the water quality
criteria Tor Class 3A waters.” Final Facilities Plan and Environmental Impact Reporl for Wastewater Management,
EOEA #5512, March 1, 1995, page 1-7-3, Administrative Record item D2,
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Thus on the current record, it seams cicar that the toxic metals linnils must be sct based on
there being no dilution in the receiving water. The Town argues, however, that the toxic meial
limits instead should be set based on a “dilution factor of 13:1" by treating the entire Tidal Creek
as a “mixing zone,” Petition for Review at 3and 7- 9.

It is not appropriate to ireat the entire Tidal Creek as a mixing zone for these toxic
pollutants. The Massachusefls Water Quality Standards specify at 314 CMR 4.03(2) that:

(a) Mixing zones shall be limited to an arca or volume as small as feasible. The location,

design and operation of the discharge shall minimize impacts on aquatic life and other

beneficial uses.

(b} Mixing zones shall not interfere with the migration or free movement of fish or other

agquatic life. There shall be safe and adequate passage for swimming and drifting

organisms with no deleterious effects on their populations.

{c) Mixing zoncs shall not create nuisance conditions, accumulate pollutants in sediments

or hiota in toxic amounts or otherwisc diminish the existing or designated nses of the

segment disproportionately.
As noted in the Response to Public Comments, Attachiment G, Administralive Record item C1,
treating the enlire Tidal Creek as 2 mixing zone would violate these standards, *since doing this
would continue to allow for the accumulation of toxic pollutants, in an extended area, at levels
which have deleterious effects on aquatic organisins.” Id. at 5.

While some exeeedances of otherwise applicable criteria may be accepted within a
mixing zone (if this does not impair the designated vse of the waterbody as 2 whole}, acutely
toxic conditions that are lethal to aquatic organisms must be avoided. EPA Water Quality
Standards Handbook (2d edition}, Sept, 1993, pages 5-5 to 5-6, Attachment H, Administrative
Record itemn H1 (“WQSIT”"). As documented in the Fact Sheet, allowing & mixing zone would

result in allowing deleterious toxic conditions. For exampie, the acule aquatic life criteria for

total copper in salt water is 5.8 ug/l. Fact Sheet, pages 9 - 10. Scituate has reported efflucat total
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copper concentrations as high as 86 ug/l. Id.. This results in potentially lethal conditions to
aquatic organisms throughout the Tidal Creek. The acute aquatic life criteria for copper is based
on a otte hour exposure at 3.8 ug/l every three years. Discharge Monitoring Report data provided
by Seituate indicate that the effluent concentration for copper continuously exceeds the acute
criteria within the Tidal Creek, allowing no recovery period at sub-lethal copper concentrations
for exposed sensitive organisms. Simply put, the three components of tl.w water qualily criteria -
duration, frequency and concentration - are all grossly exceeded within the length of the Tidal
Creek, resulting in potentially continuovs lethal conditions to sensitive organisms throughout the
Tidal Creek and into a portion of the Herring River. See Fact Sheetat4 - § and 9- 10. As
documented in the Fact Sheet, there 15 a similar need to set an acufe toxic limit (i.c., daily
maximum limit) for zinc without vsing a mixing zone. Seeid. at 9 - 10.

According to the WQSH, lethality te passing organisms can be prevented in various
ways. The first method “is to prohibit concentrations in excess of the CMC [criteria maximum
concentration, a measurement of acute toxicity] in the pipe itself, as measurcd dircetly at the end
of the pipe.” Id. at page 5-6. According 1o the WQSH, this is an appropriate method to be used
“whenever a continuous discharge is made to an intermittent stream.” Il. This is the situation
here. The Region acted consistently with this national guidance in determining that in order to
avoid an ongoing toxicity problem, there should be ne scute toxics metals mixing zone.

While the Region has determined that only a chronic toxic limit (i.c., average monthly
limit} iz needed for nickel, the Region believes that it not appropriate to treat the entire Tidal
Creek ag a mixing zone even for this chronie toxic limit (and the chrenic toxie limits for copper

and zinc), given the size of the creek, the absence of any documented “mixing” within the creck,
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and the potential long tenn impacts from the accumulation of toxic pollutants within the creek.
The Region's decision not to allow this large mixing zone with respect to chronic toxic metals
limits also is consistent with the WOBSL, which states, “Concentrations above the chronic
criteria are likely to prevent sensitive taxa from taking up long-term residence in the mixing
zone. In this regard, benthic organisms and territorial organisms are likely to be the greatest
concern, The higher the concentration occurring within certain isopleths, the more taxa are likely
to be excluded, thereby affecting the structure and function of the ecological community. It is
thus important to minimize the zone and the size of the elevated conceniration isopleths within
the mixing zone.” Id. at page 5-4.

Treating the entire Tidal Creek as a mixing zone could impair the integrity of the water
body as a whole, contrary to the WQSH guidance. See id. at page 5-1. The Region’s decision
nol to allew 2 mixing zone also is consistent with the Technical Support Document For Water
Qualily-Based Toxics Control, Attachment I, Administrative Record item H2, which emphasizes
the need to minimize the size of mixing zones, bolh for acute and chronic toxic pollutants, See
id. at 69 - 72

moreover, basing the toxic metals limits on there being 13:1 dilution actually would bhe
more akin to lresting the Tidal Creek as a pipe {i.e., as not part of the environment), rather than
treating it as a mixing zone. There is no documented mixing in the Tidal Creek during pecods of
low tide. Thus to achieve the 13:1 dilufion, the Tidal Creek would need to be written off with a
porlion of the Herring River actually being used as the mixing zone. The Region does not think

it appropriate to classify an ared as a mixing zone for toxic pollutants when there is in fact no
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dacumented niixing within the zone.”
Claimed Inability to Meet Permil Limits
The Town claims that meeting the permit limits based on a 1:1 dilution factor “iza
standard that is simply nnpossible to achieve.” Petition for Review at 8. This claim does not
provide grounds for this Board to grant review. It is well-settled law that cost and technological

considerations arc not factors in setting water qualily based effluent limits. Sce Inre

Massachusetts Correctional Institution - Bridogwater, NPDES Appeal No. 00-9, slip. op. at 10 -

1 {EAB Oclober 16, 2000) {“MCI-Bddgewater™), and cases cited. Thus in United States Steel

Corp. v. Train, 556 F.2d 822 {79 Cir. 1977}, the courl rejected the company’s assertion that water
quality-hased permit limits for six chemicals should be set aside because they were “impossible
to achieve with present technology.” Id. al 838. The coutt held thal “[e]ven if this is true, it does
not follow that [the permit limits] are imvalid. Id. (footnote omitted). Similarly, in City of
Faveiteville, 2 B.A.IY. 594 {C10O 1988}, the EPA’s Chief Judicial Officer determined that even de
minimis violations of wafer quality standards could not be allowed in a NPFDES pennit. The
Chief Judicial Officer noted, “The meaning of [Clean Water Act section 3ﬂll(b)(1](C}] is plain
and straightforward. It requires unequivocal compliance with applicable water quality standards,
and does nol make any exceptions for cost or technologieal feasibility,” Id, at 600 - 601
{footnote omilted). In short, water guality standards and permit linuts based on them may be set
50 a8 to force technological advances and environmental progress.

This instant case is quite shnilar to MCIL-Bridgewaler in that it involves the setting by this

* While the Region docs oot contend that the toxic metals limits are “atiributable to State certification,” the
Region further notes that the Town’s new permit was issued jointly by the Regon and State. Thus the Region's
interpretation of the State water quality standards is fully consistent with the corrent interpretation of the State,
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Region of toxic metals limits which are environmentally and legally necessary but difficult to
meet due fo lack of dilution in the receiving water. This Board promptly upheld this Region’s

decision in MCI-Bridgewater while noting, “not only was it not error for the Region to set

Bridgewater’s copper discharge limit without regard to its technological capacity, the Region was
obligated to do so by law.” Slip op. at 11. This Board similarty should uphold this Region in
this case, since the Region again has simply done what is environmentally and legally required."

Moreover, it is premature for the Tewn to be declaring that its new permit {imits are
impossible to meet. The Petition for Review falscly states that the Region in the Response to
Public Comments “cxpressly acknowledged” that the permit terms are impossible to meet. Id, at
8. What the Region actnally acknowledged was that the peouit terms v;fill be; “difficult™ to meet.
See Attachment G, page 6, line 10. The Regicn has a program in place for working with
municipalities to address the task of meeting toxic metals limitations in low {or no) dilution
slreans in a reasonable manner, through the issuance of Administrative Compliance Orders,
Rather than setiing invalid permit limits, the Region suggests that the appropriate course ol
action is for the Region, State and Town 1o work together to assess compliance options nnder the
rubric of such an Order. !

Finally, one possible compliance option might be construction of a longer cutfall to the

1" Even if this Board believes that the Region’'s decision to not allow a mixing zone was discrotiomary, it
stitl should deny review since if is clear that the Region did net abuse its discretion.

1 Contrary to the Town’s assertion {Petition for Review at 8}, there is nothing wrong with scheduling
compliance steps in an Administrative Ovder wsing the procedures applicable 10 Admimstrative Orders, after setting
the cffluent limits which must be met through a permit process, using the procedures applicable to pennits, If
compliance meassures ate developed that require envirommental review (2.8, under the Massachusstts Envirommental
Policy Act}, they will of course undergo such review in accordance with applicable law, incloding any applicable
public comment procedures.
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Herring River, since this might allow for the setting of less steingent permit limits based on the
dilution available there, Contraty to the Town's assertion (Pelition for Review at 8), therc is
nothing “arbitrary” aboul the EPA making this suggestion. While moving the outfall would not
significantly change the water quality in the Herring River, it would solve the problem resulting
from toxics discharges without dilution into the Tidal Creek. The Town could seek permits for
such construction, which would involve only a temporary disturbance of the wetlands area which
could be followed by restoration, whereas continuing to discharge high levels of toxic metals to
the Tidal Creck/wetlands arca poses an ongoing environmental problem. As explained in the
Response to Public Comments at page 6, however, building a longer outfall is not the EPA’s
“suggested alternative™ but rather is only one of the alternatives that should be explored. See
Attachment G, page 6.7
2. in the New Penmit, it was Appropriate for the Region to Correct an Error in the Prior Permit
The Town complains that while the EPA accepted setting the toxic metals limits in the
prior pennit hased on using a mixing zone, it did not continue these limits when issning the new
permit. Petition for Review at 7 - 9. The Region set tighter toxic metals limits in the new pennit
based en no longer utilizing a mixing zone for essentially three reasons, First, in the course of
developing the new permit, the Region recognized that the correct approach was to set the toxic
metals limits based on there being no dilation in the Tidal Creek and that the approach taken in

the prior permit had been mistaken, Thus the Region comrected the mistake.

"2 The Town also appears o be exaggerating the cost of building an approximately 2,000 foot outfall pipe
to the Herring River as being in excess of twenty million dellars, Petition for Review at 7. According to the Town's
Facilities Plan, twenty million dellars actually was the cost of building a putnp station, plus a force main plus an off-
shore outfall - totaling 10,70H) fzet, to the Atlantic Gcean. Final Facilities Plan and Environmental Impact Repott for
Wasiewater Manapgement, EOEA # 5512, March 1, 1993, page 1-8-50, Administrative Record ilem 32,
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Second, as explained in the Response to Public Comments, “cfforts by the Town to
reduce toxics inits effluent have not been as successful as anticipated.” Aftachment G, page 5,
As further explained in the Fact Sheet, “(he [prior] permit was wrilten prior to both the
completion of (except for nutrient removal) the treatment plant in Qctober of 2000 and the
drinking watcr system corroston conlrol program, which was compleled in phases between 1992-
2000, Based on reasonable agsumpiions generated with the best data available, [the Town’s
consititant] Meteall and Bddy, anticipated greater metals reductions in the effluent than were
subsequently realized.... Recent Discharge Monitoring Report (DMR} data submitted by the
permittee demonstrates higher concentrations of copper (and other metals) than were predicted
prior to the implementation of corresion contrel....” Attachment E, page 5. This change in
circumstances provided further justification for changing the permit Hmits. Abzent the tightening
of the limits, there would have been no legal basis in the permit for addressing the unanticipated
toxicify problem.

Third, as explained in the Response to Public Comments, setling fighter limits for
Scituate, “is consistenl with whal EPA Region [ hag done in other similar cases (e.g., sefting
toxic limits for Saco and Biddeford Maine based on no dilution, for discharges to mud flats at
low tide; setling toxic limits based on very low or no dilation for Brockton, Upper Blackstone,
Milford, Gardner and Ipswich, MA and Hampton, NH}L” Attachmcent G, page 6. Scituate’s poor
permit was aberrational, and it was changed to make it consisteni with the approach penerally
being followed by the Region in similar cases {(and consistent with the Staie’s water quality
standards and EPA’s regulations at 40 C.IF.R. § 122.44(d)).

There clearly is no basis for saying that the EPA may not put the correct permit limits into
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a new NFDES permit becausc it has put different permit limits into a prior NPDES permit. The
EPA revisits all aspects of NPDES permits at each five year permit reissuance, consistent with
the goal of the Clean Water Act to restore and maintain the chemical, physical and biological
integrity of the nation’s waters, While section 402{(k) of the Clean Waler Act, 33 US.C,

§ 1342(k), provides scme proteciion for permittees against having to comply with changes in
requirements during a permit’s term, the clear intent of the statute is that there can and indeed
often must be such changes in requirements when new petmits are issued after prior permit
terms.

The Town complains, however, lhat the new permit limits also depart from what the
Town claims were other EPA approvals of the plan fo use a mixing zone. Specifically, the Town
states that the EPA “issued an Administrative Order approving the mixing zone.” Petition for
Review al 7. The Town also claims thai the EPA approved the Town’s Facilities Plan, which the
Town indicates contemplated the use of 3 mixing zone. See id.

The Town’s statements that the EPA 1ssued the Administrative Order and that the EPA
approved the Facilities Plan both are demonstrably false. The Administrative Order, submiited
by the Tawnlas part of its public comments, plainly was issued by the State Department of
Bovironmental Proteciion. See Attachmeni J, Administrative Record item Bda, The various
letlers approving the Town’s Facilities Plan, also submitted by the Town, also all were issucd by
State agencies. See Aitachments K, L, M, N, O, P and (3, Administrative Record itcms B4h,

Bde, B4f, Bdg, B4h, B4i and B4j." Other than making these inaccurate statements, the Town

"* The Town also submitted a letter from the EPA dated June 7, 1996 forwarding a first draft of its prior
permit, but not addressing the Facilities Plan gr the mixing zone, Sce Attaclunent B, Administrative Rocord ikem
B4l



16

L]

points to no role that the EPA played in connection with tﬂe Administrative Order or the
approval of the Facilities Plan, Ag the Town's current permit makes clear, NPDES permits in
Massachusetts are issued jointly by the EPA and the Massachusetts Department of
Environmental Protection, with each agency having the independent right to set permit terms.
See Attachment A, page 11. The EPA was not a party to and was not bound by any State
approvals contained in the Administrative Order or the State letters approving the Facilitics
Plan."

An examination of the Administrative QOrder issued by the State also shows that it
nowhere “approved” the mixing zone, See Attachmenl J. Rather, the Administrative Order
specifies that upon compleling its treatment plant, the Town must “comply with all approved
DEP and EPA permits,” thus correctly making it clear that the final decisions on effluent limits
will be made when issuing those permits. Id. al9 (par.‘ 5.9(k)). Also, none of the State approval
letters submitted by the Town expressly approve of the mixing zone. See supra. While the EPA
recognizes that the Town developed its proposal for a mixing zone in its Facilities Plan," mixing
zones and permit limits are not cetablished through approvals of Facilities Plans. To allow this
would make both the State and federal permit public comment procedures meaningless. Thus
any implicit and tentative DEP approva! of the mixing zone mn connection with its approval of the

Facilities Plan did not bind the DEP in its later permil decisions, much less bind the EPA, much

** Of course, the EPA Jjoined with the State in 1997 in issuing a permit based in part on 956 of a mixing
zone. Buf the mixing zone was allowed by the EPA only in connection with that permit, The EPA could have
rejected the mixing zone approach proposed by the Towm and State at that tinwe, That the EPA instead made a
mistake which in sffect gave the Town a prace period does not diminish its authority to now require full compliance
with the law,

I* Sae Pinal Facilities Plan and Envirommental {impact Report for Wastewater Management, BOEA #5512,
March U, 1995, page T1-8-81, Administrative Record item D2,
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fess for all time.

11 also is noteworthy that the Town has not made any showing that it detrimentally relied
on any “approval” of the mixing zone. While the Town asscrts that the new permit limits will
necessitate a “massive reconstruction of (he project”™(Petition for Review at 7), this apparently
refers simply to the possible necd for building a longer outfall. The Town has made no showing
that it actually built the wrong kind of treatment facility and will now need to tear it down and
reconstruel it.'® Rather, Sciluate is like many other communities which have taken steps to
comply with environmental requiremenits up te a certain level and may now need to do more,
This provides no basis for this Board to grant review.

In sirmilar circumstances, the courts consistently have npheld the right of the EPA to
correctly implement the law, even when this involves departing from past errors. Thus in
Southwestern Penn. Growth Allliancf: v. Browner, 121 F.3d 106 (3d Cir. 19597), the court upheld
the EPA’s decision not to redesignate the Pitisburgh arca as being in atiainment under the Clean
Air Act based on new data received during the pendency of the action, even though the EPA had
not considerad such new data when redesignaling the LaFourche Parish in Louisiana. The court
stated, “[wle accept the view that the EPA may not redesignate an area if the EPA knows thal the
area is nof meeting the NAAQS. The EPA’s redesignation of the LaFourche Parizh ... was thus
not proper. However, the fact that the EPA apparently acted contrary to law in a prior casc did

not permit, much less require, the EPA to disregard the law in the instant case.”” Id. at 115

"% The Town also could explore utilizing addilional ireatment or other measnees (e.g., prelreatnent controls)
as a means for the Town to comply with the new penmt Tunits without needing to build a longer cutfall, The Town
hag not shown hat use of such added technologies or other measures would require the “reconstruction™ of the
existing Tacility,
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{citations omitted)."” In Puerto Rico Cement Co. v. EPA, $89 F.2d 292 (1* Cir. 1989), the court

similarly delermined that a single deviant interpretation is not a basis for overturoing au
olherwise congistently held EPA policy. The court noted that, *[n]o large agency can guarantee
that all its administrators will react similatly, or interpret regulations identically, throughout the
United States.” Id. at 299 (citation omitted). More recently, the First Circuit has summarized the
.law in this area as being thai':, “agencies retain a substantial measure of freedom to refine,
reformmulate, and even reverse their precedents in light of new insights and changed

circumstances.” Davila-Bardales v. IN.8., 27 F.3d 1, 5 {1* Cir, 1994) (citation omitted)."

Taking account of new insights and changed circumstances is exactly what the Region has done
in this case. The Region’s aclion was proper and should be upheld.

C, The CROD aud TSS Mass Limils are Atiributable to State Certification and Thus are Mot
Reviewable by This Board

In the Petition for Review, the Town challenges the permit’s average monthly mass limits
for CBOD and 188, Id. at 9."" However, these limits werc required by the State in its
certification letter under section 401 of the Clean Water Act, 33 ULS.C. § 1341, See Attachment
S, Administrative Record item A3. The State’s letter specifically states that, “tihe
Massachusetts Department of Environmental Protection is requiring the following conditions in

the permit as state certification requirements: ... 3. Mass monthly limits for BOD-5 and Total

17 At oral argument and in 2 letter to the court, the EPA committed to alzo comectmg the LaFourche action,

I8 See alse American Petroleum Institute v, EPA, 601 F.2d 340, 354 (5™ Cir, 1980) (“Nething in the

Administeative Procedure Act prohibits an agency from changing its mind, if that change aids it in its appointed
task™).

e White the Petition for review and other docurnents use the term “BOD" in place of “CBOD," CBOD iz
the techmeally correct term.,
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Suspended Solids....” [d.*

1t is well established that this Bnardl lacks jurisdiction to review permit conditions that are
attributable to State certification. 40 C.F.R, § 124.55(c); In re General Electric Company,
Hookseft, New Hampshire, 4 E.A.D, 468, 470-472 (EAB 1993) (It is well established that the
Agency will not ‘look behind’ a State cerlification issued pursnant to section 401 of the Clean
Water Act [or the purpose of relaxing a requirement of that certification.™); Roogevelt

Campobello Int’l Park Commission v, BPA, 684 F.2d 1041, 1056 (1™ Cir. 1982) (“[T]he proper

forum to review the appropriateness of a state’s certification is the state court and ... federat
courts and agencies are wilthout authority to review the validity of requirements imposed under
statc law or ir; a state’s certification.™). Thus this Board should deny review of these issues, If
the Town wishes to challenge the CBOD and TSS limits, it must do so in a State fomm.

Finally, although the heading in the Petition for Review indicates that the Town is
challenging only the CBOD and TSS limits, the text contains what now appears to be a challenge
to the permit’s total nitrogen concentration limit, Seeid. at 9 - 10. In addifion, while the Town in
its arguments indicates that it is only challenging the mass limits for CBOD and TSS, the
introduction to the Petition for Review indicates that the Town is also challenging the
concentration limits, Compate Petition for Review at 9- 10 withid. at 1 - 2. However, the tofal
nitrogen limits and the CBOD and TS8S concentration limits were not challenged by the Town
during the public comment period, and the Town has offered no explanation as to why these

“reasonably ascertainable™ issucs were not raised at that time, Thus the Board should deny

# The State's reference to the “BOD” limit clearly was intended to be a reference to the “CBOD™ limit,
singe the pecrpit contains no *BOD™ limit,




20

review, 40 C.F.R. §§ 124.19(a) and 124.13; In re New England Plating, 9 E.A.D. 726 {(EAB
2001) and cases cited *!

II. CONCLUSION

Far the reasons explained above, the Petition for Roview should be denied.

Respectfully submitied,

M Fer

Jeffry Fowley L

Scnior Assistant Regional Counsel
U.S. EPA, RegionI

One Congress St

Boston, MA 02114

{617) 918-1094

Dated: 1/7/05—

OF COUNSEL:

Lee Schroer/Mary Ellen Levine
Office of General Counsel
MC-2355(A)

1200 Penn. Ave., N.W.
Washington, D.C. 20460

L™ addition, while the Doard need naot and should not reach the merits of these matters, these permit
litnits are entirely defensible, The tetal nittogen concentration limit insures that fhe plant maintaing reatment
efficicney when plant flows are below the design flow. Thus the concentration litnit supplements the mass Limit and
helps protect the State water quality standards. In particular, the Massachusetts Water Quality Standards state that:
"My existing point souree discharge containing nutrients in concentrations which encotirage entraphization or
growth of weeds or akzae shatl be provided with the highest and best practical treatment $9 remove such nuirients.”
314 CMR. 4.04(5). The State and EPA have defined 4.0 mg/T T as being the “mghest and best practical neatment.”
The CBOD and TSS concentration lints also serve to insute that the performance of the treatment plant is
maintained when it is operating below the desipn flow, and (hus also help to protect the State water qualily standards,
The effects of CROD and TSS on water quality are mote imrnediate than mirogen. Thersfore, while a annuat rolling
average wag used for pittogen, a tighter monthly average limits was used for CBOD and 158,
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INDEX TO THE ADMINISTRATIVE RECORD
SCITUATE WASTEWATER TREATMENT PLANT
NPDLES PERMIT NO, MAG1(2695
APPEAL NUMBER NPDES 04-17

PERMIT FILE No. MAD1026G5

2a

2.b

PERMIT DOCUMENTS

Final Nationa! Pollutant Discharge Elimination Sysiem ("NPDES™) Permit No.
MAD102695 jssued to the Town of Scituate, Department of Public Works for
discharge from the Scitvate Wastewater Treatment Plant, 16] Driftway, Scituate
Massachusetts, 02066, dated November 22, 2004, inciuding both Part I, Part IT
Jeneral Requirements, and Attachments (the “Final Permit™)

Final Issuance Transmittal Letter dated Tanuary 23, 2004, from Roger Janson
Birector, Municipal Permils Branch, to Anthony Antoniello, Director of the
Scitvate Department of Public Works.

Final Issuance Transmittal Letter Enclosure: Appealing/Contesting NPDES
Permits, Stays of Permuts, and Frequently Asked Questions.

State 401(a)(1y Water Quality Certification, dated November 2, 2004,

Mema to File (MA0102695) from Doug Corb (EPA) regarding absence of
chronic mixing xone, dated June 7, 2004.

Joint Public Notice of 2004 Draft Permit, daled December 22, 2003,

Written Correspondence from EPA to Director, Division Watershed
Management, Burcau of Resource Protection, Massachusetts Department of
Environmental Protection, transmitting the 2004 Draft Permit for CWA Section
401 certification, dated December 18, 2003.

Written Correspondence from Brian Pitt, Team Leader, NPDES Petnaits Unit to
Anthony Antoniello, Director of the Scituate Department of Public Works with
cnclosed draft NPDES Permit and Fact Sheet for public notice, dated December
18, 2003,

Electronic Memo from Joseph Shepard, DEP - Southeastern Regional Qffice, to
Doug Corb (EPA) requesting @ copy of the most recent draft permit, dated,
February 5, 2004,
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11

12

13

14

15
16

17

18

Public Notice Draft, National Pollutant Discharge Elimination System
{“NPDES™) Permit No. MA0102695 issued to the Town of Scituate, Depariment
of Public Works for discharge from the Scituate Wastewater Treatment Plant,
161 Driftway, Scituate Massachusetts, 02066, including both Part T, Part IT
(General Requirements, and Attachments.

Fact Bheet for Public Notice Draft, Mational Pollutant Discharge Elimination
System (“NPDES™) Permit No. MAOQ102695, dated November 19, 2003, and
Aftachments.

Written Correspondence from Richard Agnew, Scituate Town Adminisitator to
Doug Corb (EPA}, re: comments pertaining to the Draft for Review (pre-draft),
National Pollutant Discharge Elimination System {*"NPDES™) Permil No.
MAD102695, dated September 30, 2003,

Draft for Review, National Pollutant Discharge Elimination Systemn (“NPDES™)
Permit No. MAO102693 issued to the Town of Scifuate, Departinent of Public
Works for discharge from the Scituate Wastewater Treatmuent Plant, 161
Driftway, Scituate Massachusetts, 02066, including both Part 1, and Part 11
Ceneral Requirements, and Attachments., undated,

Fact Sheet for Draft for Review, National Pollutant Discharpe Elimination
System (“NPDES") Permit No. MAG102695, dated September 2, 2003, and
Attachments.

Elcctronic Memo from Paul Hogan, Commonmwealth of Massachusetts,
Executive Office of Environmental Affairs, Department of Environmental
Protection {DEP) to Doug Corb (EPA), Review of the Final Facility Plan and
Environmental lmpact Report for the Town of Scituate, dated April 29, 2003.

Attendance List for repermitting meeting held at EPA offices, April 9, 2003,

Written Correspondence from Commonwealth of Massachusetts, Executive
Office of Environmental Affairs, Department of Environmental Protection,
Permit Renewal - Antidegration Statement: Nitrogen, for Town of Scitnate,
dated March 24, 2003

Electronic Memo from Doug Corb (EPA) to Paul Hogan, DEP Surface Water
Permit Program, re: dilution calculations and metals limits, dated November 4,
2002,

Photographs (2} taken by Doug Corb (EPA) November 1, 2002 of treatment
plant and tidal creek during facility tour with Robert Rowland, Supervisor
Scituate Wastewater Treatment Plant.
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2V

21

Documeni titled Scituate Metals given to Robert Rowland, Supervisor Scituate
Wastewater Treatment Plani (hand delivered), on Novembeg 1, 2002, The charts
prepared by Doug Corh (EPA) include Scituate WWTP discharge data, proposed
metals limits, and the dilution needed to achieve those limits.

Eleetronic Memo from Doug Carb (EPA) to Paul Hogan, DEP Surface Water
Permit Program, re: dilution calculations and metals Limits, dated October 18,
2002.

Facsimile from Paul Hogan, Commonwealth of Massachusetts, Executive Office
of Environmental Affairs, Department of Environmental Protection (DEP),
sugpested fact sheef attachments for draft NPDES permit, Dated October 7,
2002,

COMMENTS

Written Correspondcnce, Public Notice Comment Letter sent to Doug Corb from
Alvin C. Firman, P.E., Vice President Camp Dresser & McKee Ine, (CDM),
Dated January 2@, 2004

Written Correspondence, Public Notice Comment Letter senl to Doug Corb from
Paul J, Diodati, Director Massachusetts Divigion of Marine Fisheries,
coinsurance with draft permit, dated JTanuary 20, 2004,

Written Correspondence, Letter sent Alvin C, Firman, P.E., Vice President
Camp Dresser & McKee Inc. from Roger Janson, Director, NPDES Permits
Program (CDM), re: submission of Supporting Materials for Public Notice
Comment, Dated January 29, 2004.

Written Correspondence, Supporting Materials for Public Notice Comnment
Letter sent to Roger Janson, Director, NPDES Permits Program from Richard
Agnew, Scituate Town Administrator, Dated Febreary 3, 2004., With
enclosures:

a, Massachusetts Department of Environmental Protection Adminisirative
Consent Order ACO-5E-94-1003, Dated December 12, 1994,

b. Certificate of the Secretary Executive Office of Environmental Affairs
Exceutive Office of Environmental Affairs (EOEA) on the Supplemental
Environmental Impact Report, dated May 1, 1996,



Written Correspondence, Notice to Proceed Agreement from Richard
Agnew, Scituate Town Administrator to Kenneth T. Page, Vice
President, CDIM, dated May 8, 1996,

Written Correspondence, Letter from Keith K Davison to EOEA MEPA
Unit, Dated April 22, 1996.

Written Correspondence, Letter from Glenn Haas, Deputy Asst.
Commissioner, DEP to Trudy Coxe, Secrelary EOEA, Re: Scituate
Wastewater Facilities Plan SFEIR-EOEA #5512, daled April 24, 1996.
Written Correspondence, Letter from Peter C. Webber, DEP
Commissioner to Trudy Coxe, Secretary EOEA, Re: Review of
Supplemental Facilities Plan/EIR, dated April 24, 1996,

Memorandum, From Margaret M, Brady, Director of the Massachuseits
Office of Coastal Zone Management to Jan Reitsma, Director, MEPA
Unit, Re: BOEA # 55]2 [Review of the] Supplemental Final
Environmental Impact Report for Wastewater Management; Scituate.

Written Comespondence, Letter from Mike Gildesgame, Chief Planner,
Office of Water Resources, EOEA to Richard Agnew, Town
Administrator, re; Water Conservation Plan, Administrative Consent
Order ACO-5E-94-1003, Agreement Condition # 1, dated February 16,
16906.

Written Correspondence, Leiter from Brona Simon, State Archeologist to
Trudy Coxe, Secretary COEA, Re: Scituate Wastewater Collection and
Treatment System, Scituate, MA MHC #5826, dated December 14,

1995,

Written Correspondence, Letter from Glenn Haas, Deputy Asst.
Commissioner, DEP to Richard Agnew, Town Administrator, re:
Scituate WPC Mass 887 EOEA #5512 Final Facilitics Plan and
Envircoruental linpact Report for Wastewater Management Approval,
Dated May 7, 1996,

Final Issuance Transmiital Leiter from Jane Downing, Director, EPA-
Massachusetts Office of Leosystern Protection to Richard Apnew, Town
Administrator, dated June 7, 1996.

Agreement between the Town of Scitvate and seven state agencies to
abide by eleven conditions specified in Administrative Consent Order
Number 94-1003, undated.




m, Guidance For States and Municipalities Secking No-Discharge Area
Designation for New England Coastal Waters, USEPA, Region 1, dated
Junc 24, 1991 as revised, January 22, 1992,

RESPONSE TO COMMENTS

EPA’s Response (o Public Comments, Scituate Wastewater Treatment Plant,
November, 2004

Written Corrgspondence, from Roger Janson, Director, NPDES Permits Program
to Alvin C, Firman, P.E., {CDM)regarding the submission of Supporting
Materials for Public Notice Comment Letter, Dated January 29, 2004

TECHNICAL DOCUMENTS
Region I Delegation No. 2-20, dated September 29, 1995

Final Facilities Plan and Enviromnental Impact Report for Wastcwater
Management, Prepared for The Town of Scituate, Massachuseits by Metealf and
Eddy (M&E)

a. Volume I - Final Facilities Plan, March 1, 1995
b. Volume 1l - Environmental Impact Report, March 1, 1995
C. Volume III - Environmental Impact Report Appendices, March 1, 1995

Supplemental Envirommental Impact Report for Wastewater Management,
prepared for the Town of Scituate, Massachusetts, by Metcalf and Eddy (M&E),
Movember, 1995,

National Recommended Water Quality Criteria as published in the Federal
Register on December 10,1998 {63 FR 68354) and updated November 2002
(EPA-822-R-0N2-047)

Interim Final National Toxics Rule {60 FR 22233, May 4, 1995).

Design and Retrofit of Wastewater Treatment Plants for Biological Nutrient
Removal, 1992- Randall, Barnard and Stensel




MASSACHUSETTS COASTAL ZONE MANAGEMENT FEDERAL
CONSISTENCY REVIEW

Written Correspondence, Letter from Jane W. Mead, Project Review
Coordinator, Massachusetts Office of Coastal Zone Management, to The Town
of Scituate, re: Federal Consistency Review Town of Scituate WWTP, dated
MNovember 21, 2003,

Electronic Memo from Todd Callaghan, Massachusetts Offtce of Coastal Zone
Management to Doug Corb (EPA) regarding the absence of CZM Act
consistency correspondence from the Town of Scituate, dated August 3, 2004

Electronic Memo from Doug Corb (EPA), to Jeffrey Fowley (EPA Counsel)
regarding non-submission of a consistency letter to Massachusetts Office of
Coastal Zone Management (CZM), dated August 3, 2004

Electronic Memo from Jeffrey Fowley (EPA Counsel) to Doug Corb (EPA)
regarding CZM Act requirements, dated August 3, 2004, -

Electronic Memo from Roger Janson Director, NPDES Permits Program, to
feffrey Fowley (EPA. Counsel) regarding telephone conversation with Anthony
Antoniello, Director of the Scituate Departmeni of Public Works regarding the
submission of a consistency letter to Massachusetts Office of Coastal Zone
Management (CZM), dated August 4, 2004

Facsimile from Roger Janson Director, NPDES Permits Program, to Anthony
Antoniello, Director of the Scituate Department of Public Works regarding the
submission of a consistency letter to Massachusetis Office of Coastal Zone
Management (CZM}, with attachments, sent and confirmed, August 24, 2004.

Facsimile and mailed Written Correspondence from Anthony Antoniello,
Director of the Sciluate Department of Public Works to Alex Strysky, Project
Review Coordinator, Massachusetts Office of Coastal Zone Management
{CZM), Federal Consistency Certification , NPDES Permit MAQG102695;
Scituate Wastewater Treatment Plant, dated September 2, 2004.

Written Correspondence from Alex Strysky, Project Review Coordinator, CZM
to Anthony Antoniello, initiating CZM Federal Consistency Review Process for
the Scituate Wastewater Treatment Plant, dated September 7, 2004.

Massachusetts Office of Coastal Zone Management (CZM) Federal Consistency
Revicew: Scituate Wastewater Treatment Plant, NPDES Permit #MA0102695:
Scituate Concurrence, Dated November 9, 2004,




PERMIT APPLICATION

Written Correspondence from EPA to Anthony Antonicllo, Director of the
Scituate Department of Public Works, application complete, dated Jan 11, 2002,

Written Correspondence from Anthony Antonicllo, Direclor of the Scituate
Deparirnent of Public Works to Olga Vergara (EPA), corrected application
signature pages, transmittal letter, dated December 20, 2001.

Writlen Correspondence from EPA to Anthony Antoniello, Director of the
Scituate Department of Public Works, application notice of deficiency, dated
December 17, 2601

Wiritten Correspondence {rom Michael McDonald, Project Manager CDM to
Olga Vergara (EPA), Transmittal letter for NFDES Applications Forms, 2A and
28 with NPDES Applications Forms, 2A and 28, dated December 12, 2001,

Wrilten Correspondence from EPA to Richard Agnew, Scituate Town

Administrator, reapplication requirements for reissued permits with application
forms, dated July 31, 2001

PREVIOUS PERMIT

Final National Pollutant Discharge Elimination System (“NPDES"™) Permit No.
MAQ102695 issucd to the Town of Scituate, for discharge from the Scituate
Wastewater Treatment Plant, 161 Driftway, Scituate Massachusctts, (2066,
datcd January 30, 1997, and Attachments with accompanying Facl Sheet daied
March 6, 1996, and Attachments.

Facsimile from Commonwealth of Massachusetts, Executive Office of
Environmental Affairs, Department of Environmental Protection (DEP): Copy
of August 30, 1995 letter from DEP to Richard Aghew, Scituate Town
Administrator, Proposed Effluent Limitations (and suggested mixing zone),
dated July 3, 2003.

GUIDANCE

U.S. EPA NPDES Permit Writers® Mamual, US EPA, Office of Water, EPA-
833-B-96-003, dated December 1996.

EPA Technical Bupport Document for Water Quality-Based Toxics Control, US
EPA, Office of Water, EPA/505/2-90-001, dated March 19%1.
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“Massachusetts Water Qualily Slandards Implementation Policy for the Control
of Toxic Pollutants in Surface Waters,” dated Februacy 23, 1990,

EPA Water (Quality Standards Handbook: Second Edition, EPA-§23-B-94a,
August 1994,

Antidegradation Review Procedurc for Discharge Requiring a Permit Under 314
CMR 3.03, Massachusetts Department of Environmental Protection, Revised
1993.

Massachusetts Surface Water Quality Standards Implementation Policy for

Mixing Zones, Massachusetts Departruent of Environmental Protection, January
8, 1993

The U.S. Department of Commerce on March 3, 1999 approved Essential Fish
Habitat (EFH) designations for New England

Massachugeits Surface Water Quality Standards 314 CMR 4,00...
Massachuseits 1998, CWA 303(d) list
Title 33 U.8.C, Clean Water Act {as amended)

Coastal Zone Management Act, 16 U.S.C. 1451 et seq, section 307(c) of the Act
and implementing regulations {15 CFR. part 930)

DISCHARGE MONITORING REPORTS

Scilnate WWTP Discharge Moniteoring Reports from January 2000 through
October 2003,

Permit Compliance System Summary of Scituate WWTP Discharge Monitoring
Report Data from January 1999 through September 2003.

WHOLE EFFLUENT TOXICITY REPORTS

Quarterly WET Test Reports submitted by the Town of Scituate from calendar
year 2001 through November 2003
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