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FACSIMILE TRANSMISSION

RESTRICTED INFORMATION

The information contained in this facsimile message, and any and alf cecompanying documents
constitutes confidential information. This information w the properly of the United States
Environmental Protection dgency. If you are not the intended reclpient of this information, any
disclosure, copying, distribution, o the taking of any action in reliance on this Information is
strictly prohibited. Jf you receive this message in ervor, please notify me immediately to make
arrangements for iis return. Thankyou.

To: Clerk, Environmental Appeals Board

Fax: (202) 233-0121

From: Ron Fein, Office of Regional Counsel W
Date:  1/27/2006

Number of pages including cover: 4

Return Fax: 617-918-0040

Messa_ge:

This is a fax copy of a motion that will also be overnighted.
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VIA OVERNIGHT DELIVERY
VIA FACSIMILE

Burika Durr, Clerk of the Board, Envirommental Appeals Board
1.8, Bavironmental Protection Agency

1341 G Strest, N.W., Suiie 600

Washington, D.C. 20005

Re:  NPDES Appeal No. 05-14
NPDES Permit No. MAQ005282
Texon USA
Russel}, Massachusetts

Drate: Japwary 27, 2006
Dear Ms. Durt,

Enclosed please find an original and five copies of the Agency’s Motion to Dismiss in the
above-captioned case.

Sincerely,

Ronald A, Fein, Assistant Regicnal Counsel
U.S. Environmental Protestion Agency Region 1
One Congress Street, Suite 1100 (RAA)
Boston, MA 02114

617-518-1030

Fax: $17-918-0040

co! Jeffrey B. Bibeau, Tighe & Bond, Inc.
Mark 5. Stupak, Texon USA

F. 8284 ?
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BEFORE THE ENYIRONMENTAL APPEALS BOARD
UNITED STATES ENYIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.

I re;

Texon USA NPDES Appeal No, 05-14

Russell, Massachusetts

e A

'MOTION TO DISMISS

The New England ‘Region of the Environmental Protection Agency (“Region”)
respectfully submils to the Environmental Appoals Board ("Board”) this motion to dismiss
NPDES Appeal No. 03-14.

GROUNDS FOR DISMISSAL

On September 9, 2005, the Region reissued a National Pellutant Discharge Elimination

Systern Permit, No. MAG005282 {“Permit”), to Texon USA (“Petitionier”), On Ogtobér 6, 2005,

the Petitioner timely filed a petition for review with the Board contesting a single condition in
the Permit (“Contested Condition™).

On December 19, 2005, after consultation with Petitioner, the Region issued for public
cormne:m: a draft penmit modification that withdrew the Contested Condition and replaced it with
an altemative requirement, On January 21, 2006, having received ne corments during the
comment period, the Remion issued a final permit modification that withdrew the Contested
Condition and repiaced it with an altemative requizemsnt,

Because the Petition oniy challenged the Contested Condition, the withdrawal and
replacerent of that condition has rendered the Petition moot. See, g.2.. In re City of Port St. Joe,
Florida, 5 B.AD. 6, 8 (1994),

REQUESTED RELIEF
The Region respectfully requests that the Board dismiss the Petition in its entirety. As
noted in a letter dated January 26, 2006 that Petitioner recently filed with the Board, Petitioner

assents to this disposition.
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Respectfully submitted,

1.8, Environmental Protection Agency,
New England Region

By its Attorney,

Ronzld A, Fein

Assistant Regional Counset

7.8, Environmental Protection Agency
One Congress Strest, Suite 1100 (RAA)
Bosten, MA 02114

617-918-1040

Fax 617-918-0040

Dated. January 27, 2006

TOTAL F.94




