BEFORE THE ENVI RONVENTAL APPEALS BQARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTQN, D. C.

In re:

Town of Ashl and Wast ewat er
Treatnment Facility

NPDES Appeal No. 00-15

NPDES Permit No. NH0100005

N N N N N N N N

ORDER DENYI NG MOTI ON FOR RECONSI DERATI ON

By notion dated March 9, 2001, the Town of Ashland (“Town”)
requests reconsideration of the Order Denying Petition for Review
(“Order”) entered by the Environnental Appeals Board (“EAB’ or
“Board”) in the above-captioned matter. Mdtion for
Reconsi deration of Final Order Denying Petition for Review
(“Motion”). The Town contends that reconsideration is warranted
because: (1) the EAB based its decision in part upon the Town's
failure, inits petition for review (“Petition”), to respond to
the U S. EPA Region | (“Region”) response to coments (“RTC’)
attached to the final permt, wthout explaining howthe Town
could nore specifically address such comrents; and (2) the EAB
“significantly m scharacterize[d]” the Town’s argunents with
regard to the Region’s cal culation of lowflow conditions in the
Squam Ri ver and whet her the Regi on should have taken into account

facts particular to the Town’s facility when determ ni ng whet her



the Town had a reasonable potential to violate water quality
standards. For reasons set forth below, the Town's Mdtion is

deni ed.

Motions for reconsideration are authorized by 40 C F. R
8§ 124.19(g), which provides that the notion "nust set forth the
matters clained to have been erroneously decided and the nature
of the alleged errors.” Reconsideration is generally reserved
for cases in which the Board is shown to have nade a denonstrabl e
error, such as a mstake of law or fact. See In re Pepperel
Assoc., CWA Appeal Nos. 99-1 & 99-2, at 2 (EAB, June 28, 2000)
(Order Denying Mdtion for Reconsideration), appeal docketed sub
nom Pepperel |l Assoc. v. EPA, No. 1708 (1%t Cr. June 9, 2000); In
re Knauf Fiber G ass, GrbH, PSD Appeal Nos. 99-8 through 99-72 at
2 (EAB, Feb. 10, 2000). The reconsideration process “shoul d not
be regarded as an opportunity to reargue the case in a nore
convincing fashion. It should only be used to bring to the
attention of [the Board] clearly erroneous factual or |egal
conclusions.” In re Southern Tinber Prods., Inc., 3 E. A D 880,
889 (JO 1992) (citation omtted). A party’'s failure to present
its strongest case in the first instance does not entitle it to a

second chance in the formof a notion to reconsider. Knauf, at



3; see al so Publishers Resource, Inc. v. \Wal ker-Davis
Publications, Inc., 762 F.2d 557, 561 (7th G r. 1985) ("“Mbtions
for reconsideration serve a limted function: to correct manifest
errors of law or fact or to present newly discovered evidence.
Such notions cannot in any case be enployed as a vehicle to

i ntroduce new evi dence that could have been adduced during the
pendency of the [original] notion.”) (citation omtted).

Upon review of the Town’ s argunents, we conclude that the
Town, in its Mdition, is attenpting to advance facts and argunents
that, to have been preserved, should have been set forth in its
Petition. Additionally, we find that the Mdtion largely consists
of an attenpt to reargue in nore convincing fashion points that
the Board al ready addressed in its final decision not to review
the Town’s permt. For these reasons, the Town has failed to

denonstrate that reconsideration of the Oder is warranted.

Failure to Respond Substantively to the Reqgion’s RTC

The Town argues that while the Board found that the Town’s
Petition failed to provide substantive responses to the Region’s
RTC to be material, the Board “fails to explain how the Town
could nore specifically address” the RTC. Mtion at 2. The Town

argues that, taken together, 40 CF. R 88 124.19(a), 124.13, and



124.17 “limted the Town from substantively addressing the
Region’s RTCin its petition” and therefore “cannot be used as a
basis for the EAB's conclusion that the Town failed to establish
clear error or abuse of discretion by the Region * * *.” Nbtion
at 3-4. The essence of the Town’s argunent appears to be that
because argunents on appeal are limted to those argunents raised
during the comment period, and because the Region’s RTC, which
rai sed new i ssues and facts, was necessarily devel oped after the
comment period ended, the Town was effectively hanstrung in its
ability to make argunents in its Petition related to the new

i ssues and facts set forth in the RTC. C ose inspection of the
appl i cabl e regul ati ons reveal s, however, that the Town was not

nearly so limted.

Section 124.13 requires all persons believing any draft
permt condition to be “inappropriate” to “raise all reasonably
ascertai nabl e i ssues and submt all reasonably avail abl e
argunents supporting their position” as well as any supporting
materials to the permt issuer before the close of the public
comment period. 40 C.F.R 8§ 124.13 (enphasis added). By its
express terns, section 124.13 does not require conmentors to
rai se i ssues during the public comment period that are beyond

comrentors' reasonabl e ascertai nnent.



The provision in the regulations setting the threshold for
review of final permt decisions by the Board, section 124.19(a),
contains a conplenentary idea. That provision requires that a
petition for review of a final permt contain:

a statement of the reasons supporting that review including

a denonstration that any issues being raised were raised

during the public coment period * * * to the extent

requi red by these regul ati ons.

40 CF.R 8 124.19(a). The opening clause of the text of section
124.19(a) quoted above nmakes it clear that all of the reasons
supporting review nmust be set forth in a petition for review

The clause that follows does not limt this obligation, but

rat her enunerates one particular nmatter -- a denonstration that
the issues raised in a petition were |ikew se raised during the
public conment period -- that nust be anong the matters addressed
in the statenent of reasons. Inportantly for purposes of this
case, this latter obligation obtains only to the extent “required
by these regulations.” As already stated, the regul ations do not
require commentors to address during the public comment period

matters beyond their reasonabl e ascertainnment at that tinme. 40

CFR 8§ 124.13.

The inmport of these provisions for this case seens clear to
us. First, the Town had an obligation to include in its Petition

all of the reasons supporting review. Second, notw thstanding



the Town’s argunents to the contrary, there is nothing in the
regul ations that constrains a petitioner’s ability to raise

i ssues that were not reasonably ascertainable during the coment
period.*? See In re Rockgen Energy Ctr., PSD Appeal No. 99-1,

slip op. at 7 (EAB, Aug. 25, 1999), 8 EAD at . |If the Town
believed that the RTC relied on m staken facts or raised issues
not reasonably ascertainable during the public comrent period

whi ch warrant remand for purposes of allow ng for additional
public comment, it not only had the opportunity, but the duty, to
present its argunent in this regard in its Petition. Because the
Town is now making argunents that it could - and should - have
raised inits Petition, we deny reconsideration of the issue.

See In re Rohm & Haas Co., RCRA Appeal No. 98-2, slip op. at 22
n.23 (EAB, Cct. 5, 2000); In re Pepperell Assoc., CWA Appeal Nos.
99-1 & 99-2, slip op. at 10-11 (EAB June 28, 2000), appeal
docket ed sub nom Pepperell Assoc. v. EPA, No. 1708 (1 Cir. June
9, 2000); see also Santiago v. Canon U S. A, Inc., 138 F.3d 1, 3

(1%t Gr. 1998).

This reading is very much consistent with the allowance in
40 CF.R 8 124.19(a) that even persons who have not participated
in the public conmment process may petition with respect to
“changes nmade fromthe draft to the final permt.” Id.

6



VWhet her the Board M scharacterized the Town' s Arqgunents

The Town argues that the questions involving the Region's
determ nation of the Town’s reasonable potential to violate water
qual ity standards and the Region’s calculation of the | owflow
rate of the Squam Ri ver do not devolve to a single issue as
suggested by the Board in its Order. Mdtion at 4. However, the
Town’s Motion itself again denonstrates that the two issues are
essentially centered around whet her the Regi on should have used a
| ow-fl ow value of 60 cfs. In the Mtion, the Town argues that:
(1) if the Region had based its decision on the facts the Town
viewed to be controlling, it would have used a | owfl ow
cal cul ation of 60 cfs as the basis for evaluating the Town’s
potential to violate water quality standards; and (2) had the
Regi on used a 60 cfs | owflow value, the Town’ s effluent had no
reasonabl e potential of violating water quality standards.

Motion 4-6. We fail to see how the Board erred in treating both
of the Town’s argunents as essentially contesting the Region’s
decision to use a lowflow value of 26 cfs instead of the 60 cfs
val ue the Town asserted to be appropriate, since, in order to
conclude that the Region erred as to the Town’s second argunent,

we woul d necessarily have to agree with the Town that the Region



had erred in its lowflow cal cul ation.?

Mor eover, we concluded in our Order that the Region had
i ndeed considered the facts the Town pointed out, but cane to a
different conclusion as to their nmeaning -- a conclusion that, in
our view, the Town had failed successfully to refute. Oder
at 13-14. Wile the Town’s Mtion again restates the Town’s
di sagreenent with the Region’s decision, it fails to denpbnstrate
why our earlier conclusion that the Region’s decision was not
clearly erroneous or an abuse of discretion was m staken in fact

of | aw.

For the foregoing reasons, we conclude that the Town has
failed to denonstrate a clearly erroneous factual or |egal
concl usion by the Board and thus deny reconsideration of its
Petition.

So order ed.

ENVI RONVENTAL APPEALS BQARD

By: /sl
Scott C. Fulton
Envi ronnment al Appeal s Judge

Dated: April 9, 2001

The Town has not argued in any way that there is no
reasonabl e potential for its discharge to violate water quality
standards based on a | owfl ow val ue of 26 cfs.
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CERTI FI CATE OF SERVI CE

| hereby certify that copies of the foregoing O der Denying
Motion for Reconsideration in the matter of Town of Ashl and
Wast ewat er Treatnment Facility, NPDES Appeal No. 00-15, were sent
to the follow ng persons via U S. mail, postage prepaid:

Lee Bavis

Wat er & Sewer Superi nt endent

Town of Ashland Wastewater Treatnent Facility
10 Hi ghl and Street

Ashl and, NH 03217

WIlliamE. Taylor, Esg.
Ande A. Smith, Esq.

Pi erce Atwood

One Monunent Square
Portland, M 04101

El i zabeth F. Mason

Seni or Assi stant Regi onal Counsel
O fice of Regional Counsel

U S. EPA Region |

1 Congress Street

Bost on, MA 02114-2023

Carl Dierker, Director

O fice of Regional Counsel

U S. EPA Region |

1 Congress Street, Suite 1100
Bost on, MA 02114-2023

Dat e: 04/09/01 /sl
Annette Duncan
Secretary




