BEFORE THE ENVI RONMENTAL APPEALS BOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

In re:

Puerto Rico Public Buildings
Aut hority
S.U. Maneyes Ward School NPDES Appeal No. 00-20

Docket No. PR0023132
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ORDER DENYI NG REVI EW

l. | NTRODUCTI ON

In a petition dated July 17, 2000, which was tinely filed
on July 31, 2000, the Public Building Authority of Puerto Rico
(“Petitioner”) seeks review of three of the limtations in a
final National Pollutant Discharge Elimnation System
(“NPDES”) permt! (“permt”) issued by U S. EPA Region |
(“Region I17) on June 28, 2000, regul ating discharges from
S. U Maneyes Ward School. Petitioner chall enges the
applicability of Special Conditions 14, 15, and 16 of the
permt to the effluents normally discharged by the facility.
The special conditions at issue require that Petitioner:

(1) inplement a nonthly nonitoring programfor a |ist of

lunder the Clean Water Act (“CWA"), discharges into waters of the United

States by point sources nust have a permt in order to be lawful. See CWA §
301, 33 U.S.C. § 1311. The NPDES is the principal permtting program under
the Clean Water Act. See CWA § 402, 33 U. S.C. § 1342.
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sel ected paraneters (Special Condition 14); (2) establish
t hrough nonitoring that arsenic |levels in wastewater are bel ow
detection | evels (Special Condition 15); and (3) conduct
quarterly toxicity tests for a one-year period on two
specified test species (Special Condition 16).

Petitioner contends that the chall enged conditions are
unnecessary and i napplicabl e because: (1) the discharging
facility is a public education institution that only
di scharges donestic sanitary waste water; (2) the paraneters
required to be nonitored are not anong those applicable to the
receiving water body according to Puerto Rico's Water Quality
St andards; (3) the petitioner’s existing NPDES permt does not
requi re anal yses of the paranmeters established in Speci al
Conditions 14 through 16; and (4) a “RCRA test” of the waters
at the facility found no toxic substances. See Petition for
Revi ew at 3-4.

In its response to Petitioner’s clains, Region I
requests that this Board disniss the petition because
Petitioner failed to satisfy “its burden to provide a show ng
under 40 C.F.R. 8 124.19 that the conditions in question are
revi ewabl e by the EAB” and that “[t] he conditions at issue

were contained in and are attributable to a State water
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quality certification.” Response to Petition for Review at 2

(“Response”).

1. BACKGROUND

On July 3, 1998, Petitioner applied for renewal of its
existing permt. Pursuant to 40 C.F.R § 124.53(b) (1998), on
May 4, 1999, Region Il requested that the Puerto Rico
Environmental Quality Board (“PREQB”) provide a water quality
certificate for petitioner’s discharge. On Septenber 14,
1999, the PREQB issued a water quality certificate (“WQC’) in
accordance with section 401(a) of the Clean Water Act (“CWA"),
33 U S.C. 8§ 1341(a). See Response Exhibit 1 (Final Water
Quality Certificate). 1In the |letter acconpanying the WQC, the
PREQB notified Petitioner of its right to request the PREQB to
reconsi der the conditions of the WQC within twenty (20) days
fromthe date Petitioner received the WQC. 1d. at 2.
Petitioner did not avail itself of this opportunity.

Once the final WQC was issued, Region Il proceeded to
prepare a draft permt incorporating the conditions and
nmonitoring requirenents of the WQC. See Response Exhibit 3 at

2 (Statenent of Basis for the Draft Permit).? Public notice

2Conpar e Response Exhibit 2 (Draft Permit) with Response Exhibit 1
(Final Water Quality Certificate).
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of the draft permt was given on March 10, 2000, through a
newspaper of local circulation. The notice established a
thirty-day period for subm ssion of coments and requests for
public hearings. The thirty-day period expired on April 10,
2000, and, according to Region Il, no comments or requests for
public hearing were submtted by Petitioner. See Response

at 3.

Region Il thereafter proceeded with the preparation of
the final permt, which essentially incorporates all the
conditions and nmonitoring requirenments included in the draft
permt3  On June 28, 2000, Region Il mailed to Petitioner a
notice of issuance of the final NPDES permt. The notice
informed Petitioner of its right to file a petition for review
with the Environnental Appeals Board (“EAB”) of the final
permt.

Petitioner has filed a tinmely appeal with this Board.

For the reasons stated bel ow, however, the petition is denied.

3Conpare Response Exhibit 2 (Draft Permit) with Response Exhibit 4
(Final Permit Decision).
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I11. DI SCUSSI ON
A. Standing
As the Board has consistently explained, “[e]ven if a
petition for review has been tinely filed, the nerits of the
petition may not be considered by the Board unless the

petitioner has standing to assert the issues raised in the

petition.” In re Envotech, L.P., 6 E.A D. 260, 266 (EAB
1996); In re Beckman Prod. Servs., 5 E.A.D. 10, 16 (EAB
1994).

Threshol d conditions for standing are set forth in 40
C.F.R 8 124.19(a), which states in part: “[w]ithin 30 days
after a[n] NPDES final permt decision has been issued, any
person who filed coments on that draft permt or participated
in the public hearing nmay petition the Environnmental Appeals
Board to review any conditions of the permt decision.” 40
C.F.R 8§ 124.19(a), as anended by 65 Fed. Reg. 30,886, 30,911
(May 15, 2000). Section 124.19(a) further provides that
“[a]l ny person who failed to file comments or failed to
participate in the public hearing on the draft permt my
petition for adm nistrative review only to the extent of the
changes fromthe draft to the final permt decision.” 1Id.;
see also In re Anmerican Soda, LLP, U C Appeal Nos. 00-1 & 00-

2, slip op. at 12 (EAB, June 30, 2000), 9 E.A D __.
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Region Il alleges that no conmments or public hearing
requests on the Draft Permt were submtted to EPA during the
thirty-day period designated for such purposes. See Response
at 3. OQur review of the Certified Index to the Adm nistrative
Record confirms that the record before us contains neither
written comments nor a request for a public hearing on
Petitioner’s behalf. Because Petitioner neither commented nor
requested a public hearing on this matter, and because the
chal | enged conditions do not involve changes between the draft
and final permt, Petitioner is barred from pursuing an appeal
on the final permt before this Board. See 40 C F.R
8 124.19(a)(1998); see also Anerican Soda, slip op. at 13;
Envotech, 6 E.A. D. at 267, Beckman Prod., 5 E.A D. at 17.

B. The Contested Conditions are Attri butable to State
Certification

Section 401(a) of the CWA requires all NPDES permt
applicants to obtain a certificate fromthe appropriate state
agency validating the permt’s conpliance with the pertinent
federal and state water pollution control standards. See CWA
8§ 401(a), 33 U.S.C. § 1341(a); see also United States v.
Commnweal th of Puerto Rico, 721 F.2d 832, 834 (1st Cir.
1983). \When an application is received without a state

certification, the Region is required to notify the
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appropriate state agency and request that certification be
granted or denied. See 40 C.F.R § 124.53(b) (1998). The
conditions and limtations set forth by the certifying state
are required to be incorporated in the NPDES permt. See CWA
§ 401(d), 33 U.S.C. § 1341(d).

The NPDES regul ations provide that “[r] eview on appeal s
of limtations and conditions attributable to State
certification shall be nmade through the applicable procedures
of the State and may not be made through the procedures”
established in the federal regulations. 40 C.F.R 8 124.55(e)
(1998); see Roosevelt Canpobello Int’l. v. U S. EPA 684 F.2d
1041, 1056 (1st Cir. 1982). Thus, EPA is wi thout authority to
“‘“l ook behind” a State certification issued pursuant to
section 401 of the Clean Water Act, 33 U S.C. A § 1341, for
t he purpose of relaxing a requirement of that certification.”
In re General Electric Conpany, Hooksett, N.H (“GE
Hooksett”), 4 E.A.D. 468, 470 (EAB 1993); In re Lone Star
Steel Co., 3 EEA D. 713, 715 ( CJO 1991).

It is well settled that conditions are “attributable to
State certification” when “the State indicates (in witing)
that these conditions are necessary in order to conply with
State |l aw and cannot be nmade | ess stringent and still conply

with State law.” In re City of Fitchburg, Mass. (East and
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Waste Plants), 5 E.A. D. 93, 98 (EAB 1994); G E. Hooksett, 4
E.A D. at 471.

Havi ng revi ewed PREQB s certification letter, we conclude
t hat Special Conditions 14, 15, and 16 are “attributable to
State Certification.” In its certification letter, the PREQB
stated that “the alluded discharge will not cause viol ations
to the applicable water quality standards at the receiving
water body if the limtations and nonitoring requirenments on
Table A-1 are net.” Response Exhibit 1 (Final Water Quality
Certificate) (enphasis added). The | anguage enpl oyed by the
PREQB clearly indicates its intention to conmuni cate that
Special Conditions 14 to 16, which are contained in Table A-1,
are “necessary in order to conply with State | aw and cannot be
made | ess stringent and still conply with State law.” See

G E. Hooksett, 4 E.A.D. at 471 (although a certification did

not explicitly say that the conditions are necessary or cannot
be made | ess stringent, the words enpl oyed were nonet hel ess
sufficient to reflect an intent to communi cate these ideas).
Petitioner did not avail itself of its right to request
reconsideration of the limtations inposed by the WQC as it
was entitled to under the | aws of the Commonweal th of Puerto
Ri co. \Whereas “the proper forumto review the appropri ateness

of a state’'s certification is the state court, and the federal
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courts and agencies are w thout authority to review the
validity of requirenments inposed under state law or in a
state’s certification,” this Board is unable to entertain this

petition. Roosevelt Canpobello, 684 F.2d at 1056.

| V. CONCLUSI ON
Finding that Petitioner has no standing to assert the
issues raised in the petition and that the chall enged
conditions are attributable to state certification, the
petition is hereby denied.
So ordered.

ENVI RONMENTAL APPEALS BOARD

Dat ed: 10/ 19/ 2000 By: [ S/

Scott Fulton
Envi ronment al Appeal s Judge
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CERTI FI CATE OF SERVI CE

| hereby certify that copies of the foregoing Order
Denying Review in the matter of Puerto Rico Public Buildings
Aut hority, S.U Mnmeyes Ward School, NPDES Appeal No. 00-20,
were sent to the follow ng persons in the manner i ndicated:

By Certified Mail, Return Receipt Requested:

Ing. Guillernmo Lluch

Saf ety Engi neering and Conservation Director
Publ ic Buil dings Authority

P.O. Box 41029 Mnillas Station

Santurce, PR 00940-1029

t el ephone: (787) 722-0101

Laura J. Scalise, Esg.
Assi st ant Regi onal Counsel
U.S. EPA, Region I

O fice of Regional Counsel
290 Broadway, 16'" Fl oor
New Yor k, NY 10007

t el ephone: (212) 637-4919

Dat ed: 10/ 20/ 2000 [ S/
Annette Duncan
Secretary




