BEFORE THE ENVI RONMENTAL APPEALS BOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

In re:
Chenpace Cor poration FI FRA Appeal Nos. 99-2 & 99-3

Docket No. 5-1FFRA-96-017
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ORDER DENYI NG MOTI ON FOR RECONSI DERATI ON

l. BACKGROUND

On June 2, 2000, Chenpace Corporation (“Chenpace”) filed
a notion for reconsideration of the Environnmental Appeals
Board’ s (“EAB” or “Board”) May 18, 2000 Final Decision in the
above-captioned matter. See Respondent’s Motion to Reconsider
Fi nal Decision and Motion to Stay Effective Date of Final
Deci si on (“Chenpace Motion”). Chenpace seeks reconsi deration
on two grounds:

1) The EAB' s decision places an unsupportabl e burden

on [ Chenpace] to show that [Chenpace] was not

capabl e of paying any penalty, including the 4% of

aver age annual gross incone guideline; and



2) Viewed in its totality, [Chenpace]’s evidence

clearly shows that [Chenpace] does not have an

ability to pay anything but a m nimum penalty.

ld. at 2, 5. Chenpace urges the Board to reconsider its Final
Deci sion and stay the effective date of that order, pending
consideration of its motion. |Id. at 1.

On June 16, 2000, Conplainant, U S. Environnental
Protection Agency Region V (the “Region”), filed a response to
Chenmpace’s Motion. See Conplainant’s Brief Opposing
Respondent’s Mtion for Reconsideration and Stay of Final
Deci sion. The Region argues that Chenpace is inproperly
rearguing its case through its notion for reconsideration.

ld. at 3-4. In the alternative, the Region asserts that
Chenpace’ s argunments on reconsideration are neritless. Id. at
4- 8.

On June 30, 2000, this Board ordered that the effective
date of its Final Decision be stayed pending the Board's
consi deration of the notion on reconsideration. See Order
Granting Stay (EAB, June 30, 2000). For the reasons stated
bel ow, the notion to reconsider is denied and this Board's

June 30, 2000 stay is lifted.
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1. DI SCUSSI ON

Under the Consolidated Rules of Practice, as anended, 64
Fed. Reg. 40138, 40176 (July 23, 1999) (codified at 40 C.F. R
part 22), notions for reconsideration shall be filed within
ten (10) days after service of the final order and "nust set
forth the matters claimed to have been erroneously deci ded and
the nature of the alleged errors.” 40 C.F.R § 22.32.
Chenmpace’s June 2, 2000 notion was tinely fil ed.

Reconsi deration is generally reserved for cases in which
the Board is shown to have nade a denonstrable error, such as
a mstake of law or fact. See In re Roger Antkiew cz and Pest
Elim Prod. of Anerica, Inc., FIFRA Appeal Nos. 97-11 & 97-12
(EAB, March 26, 1999) (Order On Motion for Reconsideration);
In re Gary Devel opnment Co, RCRA (3008) Appeal No. 96-2, at 2
(EAB, Sept. 18, 1996) (Order Denying Motion for
Reconsi deration); In re Cypress Aviation, Inc., 4 E.A D. 390,
392 (EAB 1992) (Order Denying Reconsideration).

The filing of a nmotion for reconsideration “should not be
regarded as an opportunity to reargue the case in a nore
convincing fashion. It should only be used to bring to the
attention of [the Board] clearly erroneous factual or |egal

conclusions.” |In re Southern Tinmber Products, Inc., 3 E.A. D.

880, 889 (JO 1992). A party’'s failure to present its
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strongest case in the first instance does not entitle it to a
second chance in the formof a notion to reconsider. See In
re Knauf Fiber d ass, GnbH, PSD Appeal Nos. 99-8 through 99-
72, at 3 (EAB, April 10, 2000) (Order Denying Mdtions for
Reconsi deration) citing Publishers Resource, Inc. v. \Wal ker-
Davis Publications, Inc., 762 F.2d 557, 561 (7th Cir. 1985)
(“Motions for reconsideration serve a limted function: to
correct manifest errors of law or fact or to present newy
di scovered evidence. Such notions cannot in any case be
enpl oyed as a vehicle to introduce new evi dence that could
have been adduced during the pendency of the [original]
notion. * * * Nor should a notion for reconsideration serve as
the occasion to tender new | egal theories for the first
time.”) (citation omtted); accord In re Arizona Muini ci pal
Storm Water NPDES Permits, NPDES Appeal No. 97-3, at 2-3 (EAB,
Aug. 17, 1998) (Order Denying Motion for Reconsideration); In
re Gary Devel opment Co., RCRA (3008) Appeal No. 96-2, at 2
(EAB Sept. 18, 1996) (Order Denying Mtion for
Reconsi der ati on).

Upon review of the notion for reconsideration and the

Regi on’ s response, we conclude that Chenpace has failed to
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denonstrate that reconsideration of the Board' s Final Order is
war r ant ed because Chenpace has not articul ated any clear error
in the Board's |legal or factual conclusions. First, Chenpace
argues that the Board s Final Order inmproperly places a burden
on it to denonstrate that it cannot pay any penalty, or to
“determ ne what it can pay.” Chenpace Mdtion at 5. Chenpace
argues that placing such a burden on a respondent has no basis
in “the statute, case law, or * * * fundanental fairness.”
ld. We find that Chenpace is sinply rearguing an issue
considered in the case in chief, and in any event disagree
with this claimof |egal error. The Board's Final Order
specifically considered Chenpace’ s argunent that the Presiding
O ficer erroneously “inpos[ed a] burden on it to ‘put forth

evi dence on an amount of civil penalty it could pay. Inre

Chenmpace Corp., FIFRA Appeal Nos. 99-2 & 99-3, slip op. at 28
(EAB, May 18, 2000), 9 EEA D. __. The Board made clear that
Chenmpace “m sread[] both the record and [our precedent in] New
Waterbury.” 1d. W concluded that the record refl ected that

t he $200, 000 penalty proposed by the Regi on was determ ned by
the Presiding Oficer to be inappropriate, and that the
Presiding O ficer then properly exercised his authority under

the rules to “consider the record, the statutory penalty
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criteria, and the applicable penalty policy, see 40 C F. R
§ 22.27(b), to determ ne an appropriate penalty.” Slip op. at
28. This conclusion does not reflect a decision wthout basis
in law, |let alone fundanental fairness.

Chenpace further asserts that its evidence denonstrates
that it was unable to pay “anything but a m ni num penalty
anount.” Chenpace Mdtion at 5. In so doing, Chenpace nerely
reargues its view of the facts which the Board has al ready
considered and rejected. This does not provide a basis for
reconsi derati on.

I11. CONCLUSI ON

For the above-stated reasons, Chenpace’s notion to
reconsi der the Board’ s May 18, 2000 Final Order is denied and
t he Board’'s June 30, 2000 stay is lifted. Chenpace shall pay
the full amount of the civil penalty, $92,193, within thirty
(30) days of receipt of this order, unless otherw se agreed to
by the parties. Paynment shall be nade by forwarding a
cashier’s check or certified check in the full amunt payable

to the Treasurer,
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United States of Anerica at the foll ow ng address:

EPA - Region V

Sonja R Brooks

Regi onal Hearing Clerk
P. 0. Box 70753

Chi cago, IL 60673

So ordered.

Dat ed: 7/25/00 ENVI RONMENTAL APPEALS BOARD

By: /sl
Edward E. Reich
Envi ronment al Appeal s Judge




CERTI FI CATE OF SERVI CE

| hereby certify that copies of the foregoing Order
Denyi ng Motion for Reconsideration in the matter of Chenpace
Cor poration, FIFRA Appeal Nos. 99-2 & 99-3, were sent to the
foll owi ng persons in the manner i ndicated:

By First Class Mil: Kris P. Vezner (C-14J)
Assi st ant Regi onal Counsel

U.S. EPA, Region V
77 W Jackson Boul evard
Chi cago, |IL 60604-3590

David S. Hof f mann, Esq.
McMahon, DeGuli s,

Hof f mann & Bl unent hal
The Caxton Buil ding, Suite 650
812 Huron Road
Cl evel and, OH 44115-1126

Dat ed: 7/ 25/00 /sl
Annette Duncan

Secretary




