BEFORE THE ENVI RONMENTAL APPEALS BOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

In re:
Ernie MIler Coal Stoves CAA Appeal No. 00-(2)

Docket No. CAA-HQ 99-02

N N N N N N N

ORDER DENYI NG MOTI ON FOR DEFAULT ORDER
AND DI SM SSI NG COVPLAI NT W THOUT PREJUDI CE

. Introduction

On July 27, 1999, the U. S. Environnmental Protection
Agency’s (“EPA” or “Agency”) O fice of Enforcenent and
Conpl i ance Assurance filed a conplaint against Ernie MIler
Coal Stoves (“EMCS’) of Breman, Indiana, charging that EMCS
had viol ated the Agency’s Clean Air Act new source performance
standards by offering for sale approximtely seventy-nine
i nproperly | abel ed wood heaters and coal -only heaters. EPA
proposed that a penalty of $1,351 be assessed agai nst EMCS for
t hese alleged violations. EMCS did not file an answer to
EPA' s conplaint. Accordingly, on February 9, 2000, EPA filed
a nmotion with the Environnental Appeals Board (“Board”)
seeking a default judgnent against EMCS and inposition of the
$1,351 fine. As to the fine, the notion recites that an
instal |l ment paynment agreenent between M. MIler of EMCS and
t he Agency was entered into on Septenmber 1, 1999, providing
for four equal paynents of $337.75, becom ng due on Septenber

3, 1999, January 3, 2000, May 3, 2000, and August 3, 2000. As



di scussed later, this fine has now been paid in full by EMCS
For the reasons set forth bel ow, we deny EPA’ s notion and

di sm ss the conplaint wthout prejudice.

I1. Discussion

Under the Consolidated Rules of Practice governing these
proceedi ngs, “[a] party may be found to be in default: after
nmotion, upon failure to file a tinmely answer to the conpl aint
* * * " 64 Fed. Reg. 40,138, 40,182 (July 23, 1999) (to be
codified at 40 CF.R 8 22.17). In this case, it would appear
to be a sinple proposition to find EMCS in default, given the
conpany’s failure to file any answer whatsoever to EPA s
conplaint. However, to enter a finding of default, a
revi ewi ng body should assure itself that the conplaint in
question states a clai mupon which relief may be granted.?
Cf., e.g., Chudasama v. Mazda Modtor Corp., 123 F.3d 1353, 1370
n.41 (11th Cir. 1997) (“a default judgnment cannot stand on a
conplaint that fails to state a clainf); N shinmtsu Constr.

Co. v. Houston Nat’l Bank, 515 F.2d 1200, 1206 (5th Cir. 1975)

The Board has jurisdiction to decide this notion under
t he Consolidated Rules of Practice, which specify that the
Board “acts as Presiding Oficer until the respondent files an
answer in proceedi ngs under these Consolidated Rul es of
Practi ce commenced at EPA Headquarters.” 64 Fed. Reg. at
41,178 (to be codified at 40 CF.R 8 22.4(a)). Because EPA's
O fice of Enforcenent and Conpliance Assurance (rather than a
regional office) initiated this action, and because EMCS
failed to answer the conplaint, the Board has authority to
rule on the notion.
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(“[a] default judgnent is unassailable on the nerits but only
so far as it is supported by well-pleaded allegations, assuned
to be true”). Qur review of the conplaint in this case
reveal s pleading deficiencies that are fatal to EPA’ s cause.

I n many respects, the pleading deficiencies are very sim|lar
to those we found earlier this year in another wood/coal stove
case involving the sane basic regulations. See In re Millet
Repair Shop, CAA Appeal No. 00-(2), Order Denying Mtion for
Default Order, Dism ssing Conplaint Wthout Prejudice (EAB,
Mar. 6, 2000). We disnmi ssed the conplaint in that case
because of the pleading deficiencies. That case was deci ded
on March 6, 2000, approximtely two nonths before the third of
the four penalty installment paynents in the present case

became due and payabl e.

To understand the pleading deficiencies in the present
case, a brief review of the applicable Clean Air Act
regul ations is necessary. On February 26, 1988, EPA
pronmul gat ed new source performance standards (“NSPS”) for
wood- and coal -burning heaters. See 53 Fed. Reg. 5860 (Feb.
26, 1988) (codified at 40 CF. R pt. 60 subpt. AAA). The
standards, called “Standards of Performance for New
Resi denti al Whod Heaters,” inpose a nunber of regul atory
requi renments on manufacturers and retailers of certain
cat egori es of wood- and coal -burning heaters. For instance,

heaters nmust be properly | abeled and nust conmply with specific
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limts on enmissions of particulate matter. See 40 C. F. R

88 60.532 (em ssions limts), .536 (labeling requirenents).

For our purposes, the critical provisions in the
regul ations set forth the “affected facilities” to which the
heater standards apply. The standards are applicable to “each
wood heater”? that is: (1) manufactured on or after July 1,
1988, or (2) sold at retail on or after July 1, 1990. 40
C.F.R 8§ 60.530(a) (1998).

The conplaint sets forth in two paragraphs the key
conponents of EMCS s alleged violations. The paragraphs
state:

16. The regulation at 40 C.F. R [s]ection 60.538(c)

prohi bits the advertising for sale, offer for
sale, or sale of a coal-only heater by a
commercial owner on or after July 1, 1990, that

does not have affixed to it a permanent | abel

2A “wood heater” is “an encl osed, woodburni ng appliance
capabl e of and intended for space heating and donestic water
heati ng” that has:

(a) An air-to-fuel ratio in the combusti on chanber
averagi ng |less than 35-to-1;

(b) A usable firebox volunme of |ess than 20 cubic
feet;

(c) A mnimmburn rate less than 5 kg/hr; and

(d) A maxi mum wei ght of 800 kg.

40 C.F.R 8§ 60.531



nmeeting the requirenments of [s]ection

60.536(f) (3).

17. Between February 26, 1988, and May 1, 1998,
Ernie MIler Coal Stoves offered for sale
approximately 79 wood heaters and coal -only
heaters that were not |abeled in accordance with

the requirenents at [s]ection 60.536(f)(3).

Conpl ai nt 7 16-17.

Upon conpari son of the conplaint to the regul ations,
several problens in the way the violations are pled energe.
The first problemis identical to one we pointed out in Millet
on March 6, 2000. Specifically, the problemarises fromthe
conplaint’s lack of specificity regarding the nature and
timng of the alleged violations, which potentially covered a
period of tinme when no illegal activity would be possible
because no standards woul d have applied. As we explained in

Mul | et

Conpl ai nant al | eges that Respondent viol ated 40
C.F.R. 8 60.538(c) when, “Between February 26, 1988,
and May 1, 1998, [Respondent] offered for sale
approxi mately 160 coal -only heaters that were not

| abel ed in accordance with the requirenments at
Section 60.536(f)(3).” Conplaint § 22. Wile the
regul ation, by its ternms, clearly nakes unl awf ul
such activity occurring on or after July 1, 1990,
Conpl ai nant has al |l eged that Respondent’s actions

t ook place beginning in February 26, 1988. Thus,
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there are approximtely two and one-half years of
possi bl e all eged sales offers that occurred prior to
the effective date of the regulation. Those sales
offers are not subject to the regulation specified
by Conpl ai nant. Because the record before us

nei ther expressly states that there were sales after
July 1, 1990, nor includes sufficient docunentation,
or specificity, as to the actual nunber of sales

of fers that Respondent all egedly conducted on or
after July 1, 1990, we are * * * dism ssing Count 11
wi t hout prejudice.

Mul Il et, Order Denying Modtion for Default Order at 9-10
(footnotes omtted). Here, as in Miullet, the conplaint

al l eges a February 26, 1988 starting date for EMCS s sal es

of fers but makes no specific allegations as to whether any of

t he purported seventy-nine sales offers occurred after July 1,

1990.

A second pl eadi ng problem ari ses because the wood heater
NSPS is specifically applicable only to wood heaters
manuf actured on or after July 1, 1988, or sold at retail on or
after July 1, 1990. 40 C.F.R 8§ 60.530(a). Coal-only

heaters, ® which are functionally capable of burning wood and

SA “coal -only heater” is “an encl osed, coal -burning
appl i ance capabl e of space heating, or donestic water heating”
that has all of the follow ng characteristics:

(a) An opening for emptying ash that is |ocated near
the bottom or the side of the appliance;
(b) A systemthat admts air primarily up and
t hrough the fuel bed,;
(c) A grate or other simlar device for shaking or
di sturbing the fuel bed or power-driven
(continued...)
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thus able to neet the wood-heater definition, are wood heaters
for purposes of the foregoing applicability requirements.?
There is no allegation in the conplaint, however, that the
heaters (both wood and coal -only) purportedly offered for sale
by EMCS were manufactured on or after July 1, 1988.° |Instead,
we are informed only that they were offered for sale sonetine
during the ten-year period between February 26, 1988 (the
effective date of the NSPS itself) and May 1, 1998. For the
NSPS to be applicable, and therefore for the conplaint to be
vi abl e, the conplaint would have to clearly allege that the

vi ol ati ons pertained to heaters that were either sold (not

merely offered for sale) after July 1, 1990, or that the

3(...continued)
mechani cal st oker;

(d) Installation instructions that state that the
use of wood in the stove, except for coal
ignition purposes, is prohibited by Iaw, and

(e) The nodel is listed by a nationally recognized
safety-testing | aboratory for use of coal only,
except for coal ignition purposes.

40 C.F.R. 8§ 60.531

4Coal -only heaters are not required to neet the em ssion
limts and certain other requirenents applicable to wood
heaters, but instead are chiefly subject to | abeling
requi rements in the NSPS that warn against and prohibit their
use as wood heaters. See 40 C.F.R 88 60.530(g), .536(f)(3).

SThere is also no allegation in the conplaint that the
heaters purportedly offered for sale by EMCS were sold at
retail on or after July 1, 1990. Because there is no
al l egation that these heaters were ever actually sold but only
that they were offered for sale, the manufacturing conponent
of the “affected facility” definition is the only relevant one
in this context. See 40 C.F.R 8§ 60.530(a).

-7-



offers for sale were for heaters that were manufactured after
July 1, 1988. Unfortunately, there is no legitimte way to
cabin the | anguage of the conplaint in this fashion. W
cannot tell fromthe face of the conplaint whether EPA has
targeted heaters that are subject to regulation under the
NSPS. As a consequence, the conplaint fails to state a claim
upon which relief can be granted as to any or all of the
seventy-nine alleged violations. Accordingly, the conplaint

must be dismissed.® See 40 C.F.R § 22.20(a).

[11. Concl usi on

A. Dism ssal of Conplaint

Because of the foregoing deficiencies in pleading a claim
for relief, it is our conclusion that the conplaint is fatally
defective. EPA has failed to allege a prim facie case of
EMCS s violation of the wood heater NSPS, and thus we cannot
use the conplaint as the basis for a default judgment.
Accordingly, the conplaint is dismssed. This dismssal is

wi t hout prejudice because, as the Board has st at ed:

®We note one other pleading problemas well. The |abeling
regul ation at 40 C.F. R 8 536(f)(3), which is cited as |egal
authority in § 17 of the Conplaint, applies only to coal-only
heaters and not to wood heaters in general, whereas | 17
all eges violations for both coal -only heaters and wood
heaters. By separately identifying the category of “coal -only
heaters,” the logical inplication is that the reference to
“wood heaters” is to heaters that are not coal-only, but the
| abel i ng requi rement does not apply to those heaters. See 40
C.F.R 8 536(f)(3).
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[D]ism ssal with prejudice under the Agency’s rules
should rarely be invoked for the first instance of a
pl eadi ng deficiency in the conplaint; instead, it
shoul d be reserved for repeat occasions or where it
is clear that a nore carefully drafted conpl ai nt
woul d still be unable to show a right to relief on

the part of the conpl ai nant.

In re Asbestos Specialists, Inc., 4 E.A. D. 819, 830 (EAB
1993); see In re Comercial Cartage Co., 5 E.A. D. 112, 118
(EAB 1994) (remandi ng case to presiding officer with
instructions to dismss w thout prejudice so that conpl ai nant
may have opportunity to cure pleading deficiencies). W see
no basis here for dism ssing the conplaint with prejudice
because we have no reason to believe that EPA cannot rewrite
the conplaint to state a right to relief. Nor do we have any
reason to believe that EMCS woul d be prejudiced, because it
has not answered the conplaint and no hearing has been held in

this case.

B. Previous Penalty Paynents
As noted earlier, the full anmount of the penalty sought

by the Agency has now been paid in full,” one-half of the

‘W becane aware of the paynent when, in a notion dated
June 30, 2000, the Agency asked to withdraw its notion for
(continued...)
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anount apparently having been paid after the decision in
Mul |l et was issued. Despite the obvious rel evance of our
decision in Mullet to the facts of this case, no steps were
taken by the Agency to amend the conplaint in this case to
bring it into conformty with Mullet. Doing so m ght have
materially altered the outcone of the case, including the

deci sion by EMCS to continue paying the installnents until the

penalty was paid in full

An adm nistrative issue arises as to the proper
di sposition of the paynent following the conplaint’s
dismssal. Oobviously, if a conplaint curing the deficiencies
is not filed, the paynent should be refunded to the payor
(EMCS or M. MIler, as appropriate). On the other hand, if

t he Agency intends pronptly to refile an enforcenent action

‘(...continued)
default filed with the Board on February 2, 2000. The Agency
cites the follow ng reasons for seeking withdrawal of the
noti on:

Ernie MIler Coal Stoves [EMCS] has paid in full the
proposed civil penalty described in the Mdtion for
Default Order. Therefore, the USEPA has no reason
to seek relief fromthe Environnmental Appeals Board
to ensure paynent of the penalty. Accordingly, the
USEPA respectfully requests that the Environmental
Appeal s Board allow the USEPA to withdraw its Mtion
for Default Order.

Upon consi deration of the prem ses, and nore specifically the
reasons cited in this order dism ssing the conplaint wthout
prejudi ce, the Agency’s notion to withdraw the notion for
default is denied.
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against EMCS, it may be sinpler for the Agency to retain the
payment pendi ng the outcome of the new proceeding. 1In this
regard, we note that under section 22.18(a)(1) of the
Consol i dated Rul es of Practice, a “quick resolution” procedure
exi sts for settlement of cases if EMCS chooses not to contest
t he new conpl ai nt and any proposed penalty assessnent. The
parties could just agree that upon issuance of a new

conpl aint, the paynent already nmade woul d be credited under
section 22.18(a)(1). That scenario would permt us to issue a

final order under section 22.18(a)(3).

So ordered.

ENVI RONMENTAL APPEALS BOARD

Dat ed: 8/03/00 By: /sl/
Ronald L. McCal | um
Envi ronnment al Appeal s Judge
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CERTI FI CATE OF SERVI CE
| hereby certify that copies of the foregoing Order Denying
Motion for Default Order and Dismssing Conplaint Wthout
Prejudice in the matter of Ernie M|l er Coal Stoves, CAA Appeal
No. 00-(2), were sent to the followi ng persons in the manner

i ndi cat ed:

By First Class U S. Mail, Return Receipt Requested:

Ernie MI Il er

Ernie MIler Coal Stoves
2570 Beech Road

Breman, | ndiana 46506

John B. Rasnic, Director

Manuf acturing, Energy, and Transportation Division
O fice of Enforcenment and Conpliance Assurance
U.S. Environnental Protection Agency

Ariel Rios Building

1200 Pennsyl vani a Avenue, N. W

Mai | Code 2223A

Washi ngton, D.C. 20460

Dat e: 8/04/00 /sl
Annette Duncan
Secretary




