BEFORE THE ENVI RONMVENTAL APPEALS BOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

In re:

Hawai i El ectric Light
Conmpany, I nc. PSD Appeal Nos. 97-15
t hrough 97-22

PSD/ CSP Permt No. 0067-01-C

N N N N N N N N

ORDER DENYI NG MOTI ON FOR RECONSI DERATI ON

Before the Board are three notions seeking reconsideration
of our Order Denying Review in Part and Remanding in Part entered
in the above-referenced matter on Novenber 25, 1998 (the "Remand
Order"). The three notions are as follows: (1) Hawaii Electric
Li ght Conmpany, Inc. ("HELCO') filed a notion for reconsideration
on Decenber 7, 1998;! (2) Kawai hae Cogeneration Partners ("KCP")
filed a notion for reconsideration on Decenber 8, 1998;? and (3)

t he Keahol e Defense Coalition ("KDC') filed its notion for

'See Hawaii Electric Light Conpany, Inc.’s Mtion for
Reconsi deration of Order Denying Review in Part and Remand in
Part, Deci ded Novenber 25, 1998 and Menorandumin Support of
Motion (respectively, "HELCO s Mtion" and "HELCO s Menor andunt).

’See Kawai hae Cogeneration Partners’ Mtion for
Reconsi deration of Order Denying Review in Part and Remanding in
Part Deci ded Novenber 25, 1998, and Kawai hae Cogenerati on
Partners’ Menorandum i n Support of Mdtion for Reconsideration of
Order Denying Review in Part and Remanding in Part Deci ded
Novenber 25, 1998 (respectively, "KCP s Mtion" and "KCP s
Menor andunt') .
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reconsi deration on Decenber 11, 1998.° HELCO has also filed an
opposition to both KCPs Mtion and KDC s Mtion.* [In addition,
KCP, Richard Tanzella ("M . Tanzella"), Jerry Rothstein ("M.
Rot hstein") and Peggy Ratliff ("Ms. Ratliff") have filed
oppositions to HELCO s Mdition.®> For the followi ng reasons we

deny each of these notions for reconsideration.?®

BACKGROUND

%See Mption to Address Itens in Qur Petition (PSD 97-16) for
Revi ew of Hawaii Electric Conmpany’s (HELCO) Covered Source Permt
No. 0007-01-C on which the Board Remained Silent in Its Novenber
25, 1998 Order Denying Review in Part and Remanding in Part
("KDC s Motion").

“See Hawaii Electric Light Conpany, Inc.’s Menorandumin
Opposition to Motions for Reconsideration of Order Denying Review
in Part and Remanding in Part, Decided Novenber 25, 1998
("HELCO s Opposition").

°See Kawai hae Cogeneration Partners’ Menorandum in
Qpposition to Hawaii El ectric Light Conpany’ s Mtion for
Reconsi deration of Order Denying Review in Part and Remanding in
Part, Decided Novenber 25, 1998 ("KCP's Opposition"); Reply in
Qpposition to HELCO s Motion for Reconsideration of Order Denying
Review in Part & Remanding in Part, Decided Novenber 25, 1998
("Tanzella’s Opposition"); Reply in Qpposition to HELCO s Undat ed
Motion for Reconsideration of Order Denying Review in Part &
Remandi ng in Part, Decided Nov. 25, 1998 ("Rothstein's
Qpposition"); Letter fromPeggy J. Ratliff dated Decenber 14,
1998 ("Ratliff’s Opposition").

®\i¢ have al so recei ved nunerous subni ssions of copies of
news articles, letters and other m scell aneous docunents, which
have been submtted with little or no explanation of their
rel evance or citation to where such docunents may be found in the
record. Qur decision today is not based upon such docunents
except to the extent expressly stated herein.
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The Remand Order addressed nine petitions seeking review of
certain conditions of a prevention of significant deterioration
("PSD') permt, Permit No. 0007-01-C (the "Permt"), granted by
the State of Hawaii Departnent of Health ("DOH'). The Permt was
I ssued to HELCO and woul d aut horize HELCO to expand its Keahol e
Cenerating Station in Kona on the Big Island of Hawaii (the
"Station"). The proposed expansion consists of constructing and
operating two 20- MW conbustion turbines ("Units CT-4 and CT-5")
with heat recovery steam generators, one 16- MN steam turbi ne
("Unit ST-7"), and a 235-horsepower energency diesel fire punp
(collectively, the "Project").

The nine petitions raised issues generally falling into
three categories. First, several petitioners, including KDC,
requested that the Board review DOH s NO, "netting" analysis. By
the netting analysis, the NO, em ssions increases fromthe
Proj ect were considered along with certain source-w de

"credi tabl e contenporaneous"” em ssions decreases, resulting in a

net" change in em ssions that was | ess than the PSD significance
| evel of 40 tons per year ("tpy") set forth in 40 C F. R

8§ 52.21(b)(23). Because the net em ssions increase did not
exceed the applicable PSD significance |evel, the Project was
found by DOH to be exenpt fromthe requirenment to use BACT for
control of NO, emssions. |In the Remand Order, we determ ned

that the petitioners did not satisfy the requirenents for

showi ng, with respect to the netting analysis, that DOH nade a
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clearly erroneous finding of fact or law, or that reviewis

ot herwi se warranted. KDC s Motion requesting reconsideration of
this determnation is discussed in Part |1.B bel ow.

In the second of the three categories, KCP' s petition
requested that the Board review the Permt’s conditions
speci fying BACT for controlling SO em ssions. These Permt
conditions provide that HELCO may burn fuel oil no.2 in Units CT-
4 and CT-5. Inits petition, KCP argued that |ow sul fur naphtha
fuel was inproperly elimnated from consi deration as BACT, and
KCP cited the PSD permt issued to KCP as evidence that naphtha
Is cost-effective. In the Remand Order, we denied KCP' s request
for review of the SO, BACT conditions, holding that KCP did not
show clear error in DOH s determ nation to elimnate naphtha due
to uncertainty regarding naphtha’ s long-termavailability, and
that the determ nation regarding availability was sufficient to
el i m nat e napht ha as BACT wi t hout considering issues of cost-
ef fectiveness. Remand Order at 23-34. KCP's Motion requesting
reconsi deration of this determnation is discussed in Part 11.C
bel ow.

Finally, several petitions sought Board review of the
anbient air quality and source inpacts analysis, which concl uded
that the Project will not cause or contribute to a violation of
the National Ambient Air Quality Standards ("NAAQS'). These
petitions argued, anong other things, that the background amnbi ent

air quality data used in the analysis for SO, particul ate
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matter, CO and O, were not representative of the air quality in
the areas that woul d be inpacted by em ssions fromthe Project.
It was argued that the data were either out of date or drawn from
an unrepresentative location. In the Renmand Order, we found that
DOH s responses to comments regarding the currentness of the SG,
and particulate nmatter data were not adequate in certain respects
and, therefore, we remanded the Permt to DOH to prepare an
updated air quality inpact report incorporating current SO, and
particul ate matter data. W also found that DOH s responses to
comments regarding the |ocation representativeness of the CO and
O, data were not adequate, and we remanded to DOH to suppl enent
its responses to conmments or to performa new air quality
anal ysis based on data that are representative of the air quality
inthe requisite locations. Although HELCO did not seek to
participate in the briefing on the petitions for review, it has
now noved for reconsideration of our findings that DOH s
responses to comments were not adequate. HELCO s Mdtion is

considered in Part 11.D bel ow.

I'1. DI SCUSSI ON
A Standards for Mdtions for Reconsideration
Motions for reconsideration are authorized by 40 C. F.R
8§ 124.19(g), which provides that the notion shall be filed within
ten (10) days after service of the final order and "nust set

forth the matters claimed to have been erroneously deci ded and
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the nature of the alleged errors.” Reconsideration is generally
reserved for cases in which the Board is shown to have nade a
denonstrable error, such as a m stake of law or fact. See In re
Arizona Municipal Storm Water NPDES Permts, NPDES Appeal No. 97-
3, at 2 (EAB, Aug. 17, 1998) (Order Denying Mdtion for
Reconsi deration); In re Gary Devel opnent Co, RCRA (3008) Appeal
No. 96-2, at 2 (EAB, Sept. 18, 1996) (Order Denying Mtion for
Reconsi deration); In re Mayaguez Regi onal Sewage Treatnent Pl ant,
NPDES Appeal No. 92-23, at 2 (EAB, Dec. 17, 1993) (Order Denying
Reconsi deration and Stay Pendi ng Reconsi deration or Appeal).

The filing of a notion for reconsideration "should not be
regarded as an opportunity to reargue the case in a nore
convincing fashion. It should only be used to bring to the
attention of [the Board] clearly erroneous factual or |egal
conclusions.” Arizona Miunicipal, at 2; In re Southern Tinber
Products, Inc., 3 E A D. 880, 889 (JO 1992). A party’s failure
to present its strongest case in the first instance does not
entitle it to a second chance in the formof a notion to
reconsider. Arizona Minicipal, at 2; see also Publishers
Resource, Inc. v. Wl ker-Davis Publications, Inc., 762 F.2d 557,
561 (7th Cir. 1985) ("Mdtions for reconsideration serve a limted
function: to correct manifest errors of law or fact or to present
new y di scovered evidence. Such notions cannot in any case be
enpl oyed as a vehicle to introduce new evidence that coul d have

been adduced during the pendency of the [original] notion.
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* * * Nor should a notion for reconsideration serve as the
occasion to tender new |l egal theories for the first tinme.")

(citation omtted).

B. KDC s Motion Was Untinely

KDC s Motion nust be dism ssed because it was untinely. As
not ed above, a reconsideration notion nust be filed within ten
(10) days after service of the order. 40 CF.R 8§ 124.19(g). An
additional three (3) days, however, is added when the service is
by mail. 1d. at 8§ 124.20(d). In this case, the Remand Order was
served by mail on Novenber 25, 1998. Accordingly, the tinme for
filing notions for reconsideration expired on Decenber 8, 1998,
thirteen days after Novenber 25, 1998. Because KDC s Modtion was
not received by this office until, Decenber 11, 1998, three days
after the expiration of such time, it was untinmely and i s hereby

deni ed.

C. KCP's Motion Shows that the Remand Order WAs Correctly
Deci ded

KCP's Motion, which was tinely filed, seeks reconsideration
of our conclusion that KCP had failed to show clear error in
DOH s rejection of naphtha from consideration as BACT due to
uncertainty regardi ng naphtha’s availability. In the Remand
Order, we considered and rejected KCP’s argunent that DOH s

elimnation of naphtha was "<«ontrary to DOH and EPA' s
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requi rement that [KCP] burn naptha [sic] for at |east the first
two years.’" Remand Order at 26 (quoting KCP's Petition at 16).
Now, KCP argues that reconsideration is warranted because "[i]n
reviewing HELCO s permt, DOH did not apply the sane standard of
review and determ nation of BACT as it took in review of the
[ KCP] PSD/CSP Permt No. 0001-01-C." KCP's Mdtion at 2-3. KCP
argues that DOH considered the sane evidence of availability in
maki ng the BACT determ nation in both the KCP case and the
present case, and that DOH applied a different (presumably nore
stringent) standard of review when considering that evidence in
the KCP case. These argunents for reconsideration nust be
rej ected because we did not m sapprehend KCP's argunent the first
time, and KCP's argunents for reconsideration do not show that we
made a manifest error of fact or |aw

In the Remand Order, we held that KCP's petition failed to
show any i nadequacy in DOH s response to conmments. In
particular, we noted that DOH s response to comments is supported
by this Board' s decision in the KCP case. DOH s response to
comments stated that "[a]lthough other proposed power generating
facilities, Enserch Devel opnment Conpany (EDC) and Kawai hae
Cogeneration Partners (KCP), are proposing to use naphtha, the
DOH determ ned t hat napht ha was not BACT for these proposed power
generating facilities.” Remand Order at 27-28 (quoting 1997
Response to Comments at 27). This response to comrents is

supported by our decision in the KCP case, where we noted that
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"ultimately [ DOH] deci ded not to sel ect naphtha as BACT because
of concerns for long-termavailability.” 1In re Kawai hae
Cogeneration Project, PSD Appeal Nos. 96-9 to 96-11, 96-14 & 96-
16,, slip op. At 33 (EAB, Apr. 28, 1997), 7 EEA D. __. Thus,
there is no inconsistency in DOH s conclusion in both cases:
napht ha was found not to be BACT.

Nevert hel ess, KCP argues that DOH applied a different |evel
of scrutiny to the KCP project, and that KCP consequently "felt
conpelled to «offer’ to use naphtha for the first two years."
KCP's Motion at 3. This argunent nust be rejected on the grounds
that a notion for reconsideration is not "an opportunity to
reargue the case in a nore convincing fashion." Arizona
Muni ci pal, at 2. The docunents KCP has attached to its notion
and its argunent raise an issue that was only obliquely stated in
KCP' s petition, wthout any supporting docunentation. KCP should
have made its best case in its petition and is deened to have
wai ved subm ssion of this material by its late subm ssion in the
formof a notion for reconsideration.’” Accordingly, KCP s Mtion

I s hereby deni ed.

‘Mor eover, the documents submitted by KCP in support of its
nmotion for reconsideration do not show any error in DOH s concern
regarding the long-termavailability of naphtha. Those docunents
show t hat KCP shared the sane concern and that KCP objected to an
unqual ified finding of naphtha as BACT in connection with its
permt application. See, e.g., Letter from Gary Rubenstein on
behal f of KCP to WIfred K Nagam ne, Manager C ean Air Branch,
DOH (May 21, 1996) at 1; see also Draft Letter from Gary
Rubenstein on behalf of KCP to WIfred K Nagam ne, Mnager C ean
Air Branch, DOH (May 8, 1996) at 1 (stating KCP's concern).
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D. HELCO s Motion Al so Shows that the Remand O der Was

Correctly Decided

HELCO seeks reconsi deration of our conclusion that DOH s
responses to conmments regarding the anbient air quality and
source inpacts analysis were not adequate in several respects.
In the Remand Order, we found that DOH s responses to conments
regarding the currentness of the SO, and particulate matter data
failed to adequately respond to the petitioner’s comments "t hat
there was a significant change in the pattern of [vol canic]
eruption in 1985 or 1986 fromone of periodic eruptions to an
al nost continuous effusive eruption.” Remand Order at 44-45. W
therefore remanded the Permt to DOH to prepare an updated air
quality inpact report incorporating current SO, and particul ate
matter data. In the Remand Order we also found that DOH s
responses to comments regarding the | ocation representativeness
of the CO and O, data failed to adequately explain why data drawn
fromH o on the windward, east side of the Big Island are
representative of the air quality at the Station. W therefore
remanded the Permt to DOH to supplenent its responses to
comments or to performa new air quality anal ysis based on data
that are representative of the air quality in the requisite
| ocations. HELCO now seeks reconsideration of these
determ nati ons.

1. SO, and Particul ate Matter Data



11

Wth respect to the SO, and particulate matter data, HELCO
argues that the Board nade m stakes of both fact and law. First,
HELCO argues that "em ssions fromthe vol cano need not be
considered in determ ning the background | evels of SO, and
particul ate matter." HELCO s Motion at 2. Citing a U S. EPA
gui dance docunent, referred to herein as the "ldentification and
Use Guideline,"® HELCO argues as foll ows:

EPA does not consider natural and unpredictabl e sources

of em ssions, such as vol canoes, in establishing

"representative" background concentrations. |nstead,

such sources are considered "exceptional" and are not

i ncl uded i n background concentrati ons.
ld. This argunent nust be rejected because it does not appear to
have been made anywhere in the record of this proceeding and, in
particular, this argunment was not part of DOH s basis for its
deci sion as expressed in its responses to comments.?®

Mor eover, the cited guideline does not stand for the

proposition that vol canic eruptions necessarily should be

8See @uideline on the Identification and Use of Air Quality
Data Affected by Exceptional Events, U S. EPA office of Air and
Radi ation Ofice of Air Quality Planning and Standards Mnitoring
and Data Analysis Division (July 1986).

Many of the petitioners have responded to HELCO s Motion by
stating, and providing support for the proposition, that "[t]he
classification of volcanic eruption on the Island of Hawaii as an
exceptional event would be absurd.” KCP's Opposition at 1; see
al so Tanzella Opposition at 1; Rothstein OCpposition at 1-2;
Ratliff Opposition at 3. W need not delve into these matters at
this time as DOH has not stated that exceptional ness of the
vol canic eruption was a basis of its decision and the
petitioners’ argunment and supporting docunents do not appear to
have been nade a part of the record.
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excl uded from background anbi ent air concentration data. The
Identification and Use Guideline was prepared in response to a
very specific concern and its guidance is narrowy tailored to
address that concern. It notes that "[i]n sonme cases in the
past, air quality data collected during these <exceptional’
events have not been submtted to the National A r Data Bank
* * *" due to states’ concerns that the data may be m s-used.
I dentification and Use Cuideline 8 1. To address this concern,
the Identification and Use Cui deline describes procedures for
"flaggi ng" data influenced by so-called "exceptional" events and
states as follows with respect to use of such "flagged" data:

The guideline’ s general policy is to allow

consi deration of excluding flagged data fromuse in
regul atory actions. The actual exclusion of the use of
fl agged data would only be allowed if, as a result of a
public review process, the responsi bl e governnent
agency e.g., the State Air Agency during the State
regul atory process, and the U. S. EPA during the Federal
revi ew approval process, determnes that the data are

i nappropriate for use in a specific regulatory
activity. This consideration for exclusion of flagged
data carries with it no prior presunption towards use
or non-use of flagged data.

* % * * *x * *

The gui deline has no regulatory or |egal significance
regardi ng use of any air quality data. Use or non-use
of air quality data, whether flagged or not, nust be
subjected to full public disclosure and rul emaki ng

pr ocedur es.

* * * * * *x *

The criteria for identification of "exceptional
events" are designed to be expansive enough to
enconpass nost good faith clains by State and | ocal
agenci es of when data shoul d be considered for speci al
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treat nent. It is not intended to reflect EPA s views
on the validity of these clains.

| d. (enphasis added).

Thi s extended quote shows that the purpose of the
Identification and Use Guideline was to establish a procedure for
"flaggi ng" data that are subject to clains for exclusion, wthout
prej udgi ng whether the data should be excluded from any specific
analysis. It expressly states that the decision to exclude data
must be made in the context of the specific action and only after
full notice and comment on the proposed exclusion. Qur decision
in the Remand Order is fully consistent with this gui dance as we
hel d that DOH s response to comments failed to explain the basis
for its decision not requiring data fromthe tinme period in
guesti on.

Second, HELCO argues that our remand of the SO, and
particul ate matter issues "contains significant m stakes of fact
wWth respect to the relationship between vol canic em ssions and
anbient SO." HELCOs Mdtion at 4. Here, HELCO argues that we
have failed to understand the chem cal nake-up of VOG It argues
that "VOG is not the same as SO, rather VOGis the result of the
chem cal transformation of SO, to other conpounds after it |eaves
the volcano.”" 1d. This argunent is rejected because it relies
on a definition of "VOG' that, although may be technically
correct, is nore narrow than used by the petitioners in their

petitions. 1In footnote 27 of the Remand Order, we specifically
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noted that the petitioners were not precise in their use of
"VOG " but that they clearly intended to refer to "the | arge
guantities of SO, emssions * * *. " Remand Order at 43 n. 27.
Thus, the Remand Order was not based on a m staken fact ual
determ nation as to the chem cal make-up of VOG but instead
properly addressed the real issue raised by the petitioners in
this regard, that the volcanic activity had an inpact on anbi ent
concentrations of SO.'° Accordingly, HELCO s request that we
reconsi der the remand of the SO, and particulate matter issues is
her eby denied. ™

2. CO and O, Dat a

Wth respect to the CO and O, data, HELCO seeks

reconsi deration of our determnation that DOH had failed to

YSjgnificantly, DOH did not msunderstand the neani ng of
the petitioners’ argunent as DOH directly responded to the SO
issues in its response to the petitions.

MHELCO al so argues that "[t]his Board accepted both data
sets without reservation”" when denying review of the permt
issued to KCP. HELCO s Motion at 5. This argunent m s-
characterizes our decision in In re Kawai hae Cogeneration
Proj ect, PSD Appeal Nos. 96-9 to 96-11, 96-14 and 96-16, slip op
at 28-30 (EAB, April 18, 1997). This Board does not "accept"”
data. Instead, we review specific issues raised by the
petitioners to determ ne whether the permt issuer has commtted
clear error or failed to adequately respond to conments on the
i ssues raised. In the KCP case, none of the petitioners raised
the detailed argunent raised in this case regarding the change in
vol canic activity affecting the representativeness of the ol der
data. Qur specific holding in the Kawai hae case was t hat
"[pletitioners have pointed to no flaw in DOH s approach to
basel ine nonitoring, as outlined in DOH s response to coments. "
Kawai hae Cogeneration, slip op. at 29. In contrast, here the
petitioners have pointed to an issue that was raised, but that
did not receive an adequate response from DOH
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explain why it concluded that data froma regional site |ocated
in Hlo was representative of the air quality at the Station
HELCO argues that our finding was incorrect because "the record
bel ow does provide an explanation.” HELCOs Mdition at 5. HELCO
states that "HELCO explained why this data set was used and why
It was representative * * *." |d. at 5 (enphasis added). HELCO
has attached to its notion copies of "HELCO s Response to Public
Comrents, dated January 6, 1995" and "HELCO s Response to Public
Comrents dated July 27, 1995." |d.

W reject this argunent because DOH nmust respond to the
comments and nust explain its basis for its decision. The
statenents in the record nade by HELCO do not constitute an
expression of DOH s basis for its decision. |Indeed, we note that
in many respects DOH s responses to coments were significantly
different, and nore detailed, than the explanations offered by
HELCO and, in particular, DOH did not adopt the specific
expl anati ons upon whi ch HELCO now seeks to rely. Thus, although
it is possible that DOH nay have silently endorsed HELCO s
response to coments, it is also entirely possible that DOH
either rejected HELCO s expl anati ons as i nadequate or sinply
failed to consider the petitioners’ comments. |n any event,
HELCO s argunents and the material it has submtted in support of
its notion have confirnmed our conclusion that DOH s responses to
comments failed to adequately respond to the petitioners’

comments regarding the |ocation representati veness of the CO and
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O, data. Accordingly, HELCO s request for reconsideration is

her eby deni ed.
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[11. CONCLUSI ON
For the foregoing reasons, the notions for reconsideration
of our Remand Order filed by KDC, KCP and HELCO are hereby
deni ed.
So order ed.

ENVI RONVENTAL APPEALS BQOARD

Dated: 3/3/99 By: /sl
Ronald L. McCal |l um
Envi ronnment al Appeal s Judge
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