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FINAL ORDER

' paw bgg= (Docket No. CAA-HQO-2006-0001, CERCLA-HOD-2006-0001,
EPCRA-HQ-2006-0001) ; MCM Poultry Farm {Docket No. CAAR-HQ-2006-
0002, CERCLA-HQ-2006-0002, EPCRA-HQ-2006-0002}; Water Works
{Docket No. CRAA-HO-2008-0003, CERCLA-HQ-2006-00032, EPCREA-HO-2006-
0003); Bob Wendel & Son’s Poultry (Docket No. CAA-HQ-2006-0004,
CERCLA-HQ-2006-0004, EPCRA-H(Q-2006-0004); K-Brand Farms {Docket
Ho. CARA-HQ-Z2006-0008, CERCLA-HQ-2Q005-000%, EPCEA-HO-2006-0005);
Henningsen Foods, Inc. {Docket No. CAA-HQ-2006-0006, CERCLA-HQ-
2006-0006, EPCRA-HQ-2006-0006); Lennartz Farms (Docket No. CAA-
HO-20068-0007, CERCLA-HQ-2006-0007, EPCRA-HOR-Z006-0007); Center
Fresh Egg Farm LLP (Docket No. CAA-HQ-2006-0008, CERCLA-HG-2006-
N00&8, EPCRA-HO-Z006-0008); Badgett Enterprisges LTD (Docket No.
CAA-HO-2006-0005, CERCLA-HO-2006-000%, EPCRA-HQ-Z2006-000%) ; Greg
B. Nelson (Docket Mo, CRA-HO-2006-0010, CERCLA-HQ-200&6-0010,
EPCRAB-HQ-2006-0010); Fairway Farms (Docket No. CARA-HQ-2006-0011,
CERCLA-HO-2008-0011, EPCRA-HG-2006-0011%; Brenton Brothers, Inc.
{Docket No. CAA-HG-2006-0012, CERCLA-HO-200&8-0012, EPCEA-HO-Z006-
0012} ; Roe Farm, Inc. {Docket No. CAA-HQ-2006-00013, CERCLA-HO-
2006-0013, EPCRA-HG-2006-0013); Terry Finnerty (Docket Ne. ChA-
HQjEDDE—DUl4, CERCLA-HQ-2006-0014, EPCRA-HO-2006-0014) ; Jerry and
Futh Warren {(Docket No. CAA-HQ-2006-0015, CERCLA-HO-2006-0015,
EPCRA-HQ-2006-0015); E&S Swine, Ina. {Docket No. CARAR-HQ-2006-
0016, CERCLA-HO-2006-0016, EPCRA-HOQ-2006-0016); C&C Farmzs (Docket
No., CAR-HQ-2006-0017, CERCLA-HQ-2006-0017, EPCRA-HQ-200&8-0017);
Williamson Swine Farm {Docket No. CAAR-HQ-2006-0018, CERCLA-HG-
2006-00148, EPCRA-HQ-200&6-0018); James K. Zoltenko (Docket No.
CAA-HQ-2006-001%, CERCLA-HQ-2006-0015, EPCRA-HQ-2008-0012}; Xober
Farms LLC {(Docket HNo. CRA-HQ-Z006-0020, CERCLA-HQ-200&6-0020,
EPCRA-HG-2006-0020) .
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I. INTRODUCTION

On MNovember 9, 2005, the Environmental Appeals Board
(“Board®) received for review and ratification twenty Congent
hgreements and Proposed Final Orders {("Agreements”)® from the
Erazs Office of Enforcement and Compliance Assurance (YOECA*), in
acrordance with 40 C.F.R. 8§ 22,18(b) (3} of the Consgolidated Rules
of Practice Governing the Adminisgtrative Assegament of Ciwvil
Penalties and the Reveocation/Termination or Suspension of
Permits, 40 C.F.R. pt. 22 (“Part 22"}.! The Agrecwments are part
of a large group of proposed agreements EPA has received in
reaponse to a nationwide offer EPA made to animal feading
operations ("AFCs”) in the egg, broiler, chicken, turkey, dairy,
and swine industries that meet the definition of an AFPD under the
Clean Water Act. See Animal Feeding Operations Consent Agreement

and Final Crder, 70 Fed. Reg. 4%58, 495% {(Jan. 31, 2008). EPa

* Thia Qrder applies to all AFQs subject to the Consent
Agreements and Final Orders listed in Ecotnote 1 {collectively,
*Respondanta” .}, See supra note 1.

} according to section 22.181{b} (2}, settlements oxr consent
agreements arizing from proceedings commenced at EPA Headquarters
need the Board’s approval before becoming final Agency action.

40 C.F.E. § 22.18(b} (3} ("No settlement or consent agreement
shall dispose of any proceeding under these Conzolidated Rules of
Practice without a final order from * * *, in a proceeding
comrenced at EPA Headgquarters, the Environmental Appeals Board,
ratifyving the parties’ congent agreement.”}. See also id.

§ 22.4{a) {“The Environmental Appeals Board * * *, approves
settlements of proceedings under these Consclidated Rules of
Practice commenced at EPA Headquarters”).
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offered theze AFOs the opportunity to =ign consent agreements to
regolve potential liabilitiez under the Clean Air Act (“"CAR"),
CAA 5% 101-618, 42 U.5.C §§ 7401-7671qg, the Comprehensive
Environmental Response, Compensation, and Liabkility Act
{*"CERCLA"), CERCLA §§ 101-40%, 42 U.5.C. 8§ 9601-987, and the
Emergency Planning and Community Right-To-Know Act {“EPCRA*),
EPCRA B8 301-220, 42 U.S5.C. 8§ 1101-11050.' TId.; see also Animal
Feeding Operations Consent Agreement and Final Order, 70 Fed.

Reg. 40016 (July 12, 2005).

1 EPA began discussiong with AFO industxy representatives in
2001 about the concept of a voluntary enforcement agreement
degigned to bring the industry into compliance, largely by
addressging data problems and lack of reliable emigzions factors
for AF02 that made it difficult to determine applicakility of,
and compliance with, various environmental regulations,
Memorandum on Congent Agreements and Proposed Final Orders for
Animal Feeding Operaticons from Granta Y. Nakavama to
Environmental Appeals Board (Nowv. 4, 2005} at 2.

According to OECA, EFA opted to offer AFD2 the opportunity
to enter into these agresments because, even though the Agency
hag the authority on a case-by-case basis to require AFOs to
monitorx their emissicons and comply with applicable federal laws,
that process proved to be extremely difficult and time-consuming,
in part because of the uncertainties related to alr emissions
from AFOs. fd. These uncertainties stem from the lack of
reliable protocols or methodologies for measuring air emissions
from this industry. In an effort to better understand these
problems, EPA and the U.5. Department of Agriculture asked the
National Academy of Science {“NAS") to review and evaluate the
geientifie basgis for egatimating emissiconzs of certain airx
pollutants. The NAS confirmed that practical protoceols and
gcientifically scund emigsion monitoring methodologies neesded to
be developed and that the available data, which were limited at
best, were inadequate to estimate air emissions. Id. at 2-3.
Baged on these findings, the Agency decided to make a key element
of the Agreements a reguirement for participant AFQs to fund a
naticnwide emission moniteoring study {(“Moniteoring Fund®}.
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The twenty Agreements before us would settle liability for
certain potential viclations of the CAA, CERCLA, and EPCRA by the
companies listed in footnote 1 of this Final Order. A2z part of
the Agreements, the listed companies will pay a civil penalty
hazed on the number and size of the farme and the number of
animals at each AFD covered by the dgreement, iﬁ accordance with
a table set forth therein. The companies would also share
responsibility for funding a two-year nationwide emissions
monitoring atudy aimed at the development of methodologies for
estimating emizssions from AFQs, which in turn would be used to
determine participating cempanies’ regulatory status and
compliance under the CAA, CERCLA, and EPCRA. A4s part of the
Agreements, the companies would receive a release and covenant
not teo gsue for potential civil violations of gpecified
requirements of these statutes that may have already occurred or

that may occur during the study period.

II. PROCEDURAL HISTORY

A preliminarily examination of the proposed Agreements and
the supporting documentation CECA submitted®, prompted the Board

ta asgk for additional information. The Board identified three

YSee, e.g., Memorandum on Comsent Agreements and Proposed
Final Orders for Animal Feeding Operations from Cranta Y.
Nakayama to Environmental Appeals Board (Nov. 4, 2005},
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areas bhat needed clarification and iszsued an order requesting
OECA to file a supplemental memorandum answering several
questiong. The Board alsc scheduled a hearing inviting OECA and
any interested Respondents to address the areas identified in the

ordeyr. See Order Scheduling Hearing and Requesting Supplemental

Information (EAEB, Now. 1B, 20085).

The Board first asked questions about the scope of Board
review in the context of consent agreements. Specifically, the
Board asked whether, in CECA's wview, the Board has jurisdiction
to independently review the compliance aspects of the Agreements
along with the assessed penalty, or just the penalty component of
the Agreements. The Board alsc asked OECA to confirm that the
contribution to the Monitoring Fund did not constitute any part
of the penalty in this case, but rather is part of the compliance
agpects of the Agreements, and to provide the statutory or
regulatory basgis for collecting money from Respondents to conduct
the nationwide emissions moniteoring study. The second area the
Ecard felt needed clarification pertained to Part 22. The Board
agked OECA to explain how the Agreements zatisfy the
prerequisites for congent agreements under Part 22, specifically
the regquirements that a consent agreement reference the
provisions “which respondent is allegedlto have viclated” and

contain a “concige statement of factual basis for each alleged
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viglation.? Finally, the Board asked gquestions about the
application of the penalty policy and statutory criteria in the
determination of the penalty amounts atipulated in the

Agreements.

On December &6, 2005, OECA filed a supplemental memcrandum
addressing the varioug guestions posed by the Board. See
Supplemental Memorandum in Support of the Consent Agreements and
Proposed Final Crders for Animal Feeding Operations
(*Supplemental Memorandum”}. On that same day, the Board
received a filing from Crowell & Moring LLP, counsel for sgix of
the Resgpondents,® requesting to participate in the hearing. By
order dated December &, 2005, the Board granted Respondents’
regquest. See Order Granting Cpportunity to Participate at
Hearing and Allccating Time (EAB, Dec. 38, 2003}. Alsoc, on
December &, 2005, the Board received a joint request from various
comnunity and environmental groups,’ ceollectively referred to as
“"ATRY, seeking leave to intervene and to file a memcorandum to

respond to OECA's supplemental brief, and asking te participate

S Crowell & Moring LLP represents the following six
Regpondents: Center Fresh BEgg Farm, LLP, E&S Swine, Inc., Falrway
Farms, Greg B. Nelgon, Roe Farm, Inc., and Jamez A. Zoltenko,

"The Association of Irritated Residents, Clean Water Aeotiom
Alliance of Minnescta, Community Assoclation for Regtoration of
the Envircnment, Environmental Integrity Project, Iowa Citizens
for Community Improvement, and Sierra Club filed the joint
request.




7
at the hearing. By corder dated December 8, 2005, the Board
granted AIR the opportunity to participate at the hearing. See
id. The EBoard, however, denied ATR's reaedquest Lo intervans, but
allowed AIR to file a non-party brief under 40 C.F.RE. 8§ 22.11 (b}
by no later than December 20, 2005. See Order Denying Motion for

Leave to Intervens (EAB, Dec. &, 2008}.

The hearing was held on December 13, 2005, QECA, oounsel
for szix of the Respondents, and AIR participated at the hearing.
At the hearing, OECA and Respondents’ counsel asked for an
axtension of time to file a response to ATR'sm non-party brief.

By order dated December 15, 2005, the Board granted the requested
exXtension allowing QECA and Respondents to file their responses
no later than January 6, 20068. Ffee Order Granting Eequest for
Extengion of Time to File Response (BAB, Dec, 15, 2005). On
December 20, 2005, AIR filed ite non-party brief. See Brief of
Azsociation of Irritated Residents, et al. in Opposition to the
Consent Agreement and Propoged Final Orders for Animal Feeding
Qperationg (“AIR’s Brief"}. On January 6, 2008, OECa and
Regpondents each filed a response brief to AIR’s non-party brisf.
See Complainant’s Brief in Response to the Non-Party Brief Filed
on December 20, 2005 by the Association of Irritated Residents,
Et Al (“CECA’sg Responae to AIR’2 Brief”); Respondents’ Reply to

the Brief of Association of Irritated Residents, Et Al., In
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Opposition to the (onsent Agreements and Propoged Final Orders
for Animal Feeding Operations (“Respondents’ Response to AIR's

BErief®).

Finally, based on representationzs made by OECA in its briefs
and at the hearing that the only portions of the proposed Consent
Agreements and Final Orders that were intended teo be enforceable
waere the penalty provisicons, the Board requested on January 13,
2006, that OECA submit a reformulated order more raflective of
thege representations. See Order Directing OECA to Submit a
Reformulated Final Order (EBAB, Jan. 13, 2006} . OBECA filed its
regponse on Januvary 25, 2006. See Complainant’s Proposed Final

Crder.

I1T., FINDINGS

A. The Agreements Are Administrative Penalty Orders Reviewable by

the Broard.

In addressing the first set of guestions (i.e., scope of
Board review), OECA explains that the proposed Agreements are
administrative penalty orders. Supplemental Memorandum at 5;
Hearing Transcript at 9, 16-18. OECA clarifies that the

Agreements do not include any enforceable compliance aspects.
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Suppilemental Memorandum at 5; see also OECA’'s Response to AIR's
Brief at 7 (“Becausa the propoged Agreements are administrative
penalty orders, the only enforceable requirement is the
requirement £o pay the assessed civil penalty within 30 days of
the receipt by Respondents of an executed copy of the
Agreement.”). While, in OECA’s view, the Beard has authority to
review both compliance and penalty orders, OECA reiterates that
the Agreements under scrutiny do not contain any enforceable

compliance aspects. Supplemental Memorandum at 7-11.

OECA further explainz that the contribution to the
Monitoring Fund does not constitute any part of the penalty
aggegsed. Id. at 5, 11. Rather, the contributions teo the Fund
are separate reguirements of the release and covenant not to sue.
Id. Therefore, 0OECA adds, failure to contribute toe the Fund
would not result in enforcement of the order but rather
terminates the releage and covenant not te sue. fd, at 5.
Finally, OQOECA notez that the Monitoring Fund money goss directly
to a nonprofit entity established by the Respondents and, thus,
BEPA ig not collecting money from the Eespondents for the Fund.
Id. 11. The Respondentsg, for their part, will hire an
independent monitoring contractor to carry out the monitoring
program. Id. As to the statutery basis for the Monitoring Fund,

OECA explains that section 113(a) of the CAa allows EPA to issue
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compliance oxders, and secticon 114 {a) {1) (D} of the CAA gllows EPA
to regquire any person who owns or coperates an emission gource to
gample their emissions in acceordance with such procedurea as

prescribed by EPA. Id. at 12,

For its part, AIR opposés the Agreements, arguing inter alia
that the Agreements violate the CRA. SBee ATR’s Brief at 11.
Specifically, AIR argues that whether the Board viewsa the
Agreements as administrative penalty orders or administrative
compliance orders, the Agreements excsed the 12-month period in
section 113{d) {1)® and the one-year compliance deadline in secticn

113{ali4;,? and therefore violate the Can. Like OECA, AIR does

! section 113{d) of the CAA limits EPA‘s authority to issue
administrative penalty ordersg “to matterz where the tokal penalty
gought does not exceed $200,000 and the firat alleged date of
violation cccurred no more than 12 monkhs prior to Ehe initiation
of the administrative action except where the Administrator and
the Attorney General jeointly determine that a matter involving a
larger penalty amount or longer period of viclation is
appropriate for administrative penalty action.” ChA § 113{d){l},
42 11.5.C, § 7413{d) {1).

AIR argues that there has been no such determination by the
Attorney General or his delegates.

® Section 113{a} (4}, which governs the issuance of
administrative compliance orders, requirez "“the perscon to whom
[an administrative compliance order| was iszued to comply with
the requirement as expeditiocusly as practicable, but in no event
longer than one year after the order was issued.” CAA
§ 113 (a} (4}, 42 U.5.C. § 7413 {a){4).

AIR argues that under the Agreemsnts, compliance will not
oocur within one year of the issuance of the orders.
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not digspute the Board’s authority to review thezse Agreements,

Id. at 185.

We agree with OECA and AIR that the Board has authority to
review and approve administrative penalty orders such az the
proposed Agreements. See 40 C.F.R. §§ 22.1{a){2), {(7)-{(8),

22.4(a), 22.18(b} (2}.

We disagree with ATR's argument that the Agreements viclate
the CAA. First, we note that, contrary to AIR’s assertieons,!?
QECA did comply with the requirements of section 113(d) ({1} by
regquesting and cbtaining from the Department of Justice a waiver
of the 1lZ-menth limitation on EPA’'s authority to initiate an
administrative penalty action. See Letter from Bruce 8. Gelber
{Chief, DOJ Envirconmental Enforcement Section) to Robert Kaplan
{Director, EPA Special Litigation and Projects Divigion) (January
27, 2005) (Atcachment LL to Memorandum on Congent Agreements and
Fropoged Final Orders for Animal Feeding Operaticns from Granta

¥. Nakayama to Environmental Appeals Board (Nov. 4, 20085}).

Second, the cone-year compliance limitation specified in

section 113{a) {4)! does not apply to the Agreements at hand,

" See supra note 8.

' see supra note 9.
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which are administrative penalty orders governed by a different
provigion of the CAA -- sgection 113(d}, 42 U.S.C, 7413{d). 1In
any event, as OECA noted, the only enforceable regquirement of the
oxrderz iz the reguirement Lo pay the assgsessed civil penalty
within 30 davs of the receipt by Respondents of an executed copy
of the Agreement, which would not contravene a one-year

limitation.

B. The Agreements Do Not Violate the CAA and/or Part 22.

Az previougly noted, the Board asked OECA to ewplain how the
Agreements satiefy the prerequisites for consgent agreements under
Part 22. Part 22 regquires that consent agreements contain the
elements described in sections 22.14{a) (2} and (3}, which reguire
that én agresment specifically state the statutory or regulatory
provigions “which respondent is alleged to have violated® (40
PR, 8§ 22.41[(a)(2)) and include a “concise statement of factual
hasis for each alleged violation® {(id. § 22.14{a){3)}). See 40

C.F.R. B Z22.18{b) (2).

QECE arguses that the Agreements satisfy the regquirements in
Part 22 by articulating the statutery and regulatory provisions
for which Respondents are potentially liable. Supplemental

Memorandum at 13. More particularly, OECA explains, paragraph 4
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indicates that the Agreement rescolwves civil liability for certain
potential viclations of the CAx, CERCLA, and EPCRA at the Farmis)
identified in Attachment A of esach Agreemsnt, Id. 13-14; zmee
alsc Agreement at Y4. Paragraph 26 identifieg the statutory
requirements that Respondents may have wviolated, as follows;
Yoivil vielationsz of the permitting requirements contained in
Title I, Partzg C and D, and Title V of the CAA, and any other
federally enforceable State Implementation Plan (SIP)
requirements for major or wmincor sourceg based on guantities,
rateg, or concentrations of air emissions of pollutants that will
be monitored under this Agreement, namely, Volatile Organic
Compounds {(VOoCUs), Hydrogen Sulfide (H28), Particulate Matter
{TSP, PM10, and PM2,5), and Ammonia (NH3),” and civil violations
of CERCLA secticn 103 or EPCRA secticon 304 from certain air
emigsions of H28 or NH2Z. See Agreement at Y26. Meanwhile,
paragraph 35 identifie=s the type of viclations EPA releases and
covenants not to sue if certain conditions are meet. See id. at

{35.

In this regard, Respondents add that the BAgreements clearliy

identify which federally-enforceable air emission reguirements
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are covered by the Agreements (paragraph 26} and which are not

(paragraph 27).'! Respondents’ Response to AIR's Brief at 4.

While the articulation of the requirements that are
potentially being viclated is not as specific as AIR would like,
we believe the requirements are sufficiently ascertainable by
reference to the SIP so as to satisfy 40 C.F.R. § 22.14(a) (2}

particularly, as discusged below, in a settlement context.

QOECA further explains that the factual basis for each
potential vioclation is found in paragraphs 4, 11 and 14 of the
Agreements and in Attachment AM to each Agreement. Supplemental
Mamorandum at 14. In Attachment A, each Respondent identifies

its Farm{s) and any Emission Units at the Farm. See Agreement

ZTndeed, paragraph 27 clarifies that the release and
covenant not to sue described in paragraphs 26 and 35 only
applies to the requirementszs identified in such paragraphs and to
emissions from Agricultural Waste at BEmission Unite and does not
extend to any other requirements such as emisgions from other
egquipment or activities co-located at the Farm, activities at
open cattle feedlots for beef production, CAA permitting
requirements triggered by an expansion of a Farm beyond itz
dezign capacity as of the date of execution of the Agreement, or,
requiraements that are not triggered by the quantity concentration
or rate of emission of VOCs, H2E, Particulate Matter or NH3I,
among others. See Agreement at 27,

¥ gfee infra note 15.
¥ attachment B contains a Farm and Emission Unit(a)

Information Sheet, descriking each Farm and each Emission Unit
wikthin a Farm.
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Att. A. By identifving a Farm, each Respondent asgerts that the
Farm meetg the definition of a Farm in the Agreementa'® and
containg at least one Emission Unit at the Farm. By identifying
an Emission Unit at a Farm, each Respondent asserts that the
Emission Unit meets the definition of an Emissicon Unit in the
Agreements, which paragraph 11 defines ag any part of a Farm that
emite or may emit VOCs, H2S8, NH3 or PM and is either a building,
enclogsure or structure that permanently or temporarily houses
Agricultural Livestock, or a lagoon or installation that iz used

for storage and/or treatment. Id. at 111, att. A.

Regpondenta add that this satisfieg the requirements for a
statement of factual basis. The Agreementsz and Attachment &,
Respondents argue, clearly specify the Farm's covered facilities,
the number and type of animals, and the alr emissions covered by

the Agreementsa. ERespondents’ Response to AIR's Brief at &5-5.

We agree that Attachment A provides sufficient detail as teo

which facilities are covered by the Agreements.

' paragraph 14 defines the term “Farm® as “the production
area(=z} of an animal feeding operation, adjacent and under common
owhership, where animals are comfined, including animal lots,
houses or barns; and Agricultural Waste handling and storage
facilities.” Agreement at T14.
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AIR argues further that the Agreements violate Part 22 by
failing to make specific allegations based upon violations of
particular SIP requirements, that the agreements fail to allege
emiggions Lo establish liability {i.e., by falling to allege that
emigsgions at a participating facility exceed various thresholds
that trigger permit obligations or reporting reguirements), and
that OECA failed to justify the use of potential violations.

ATR's Brief at a-11.

OECA acknowledges that precise proof in support of civil
liability is exceedingly difficult and would, as a practical
matter, not be peoasibkle on a widespread bagis. Indeed, as
previougly noted, development of accurate and reliable emission
estimating methodologies is a key geoal of the national monitoring
study.!® Supplemental Memorandum at 16. Nonetheless, OECA points
out, the potential for wviolations of the CAA at Respondent’s
facilities is currently known, and the allegation of potential
violations is reasconably based on consideraticons such as the type
of emiggion unit, number and type of animalza, location, and
degscription and layout of the barns and lagoons. Id. For

instance, OECA citesz to various studies that desoribke a

¥ Zase Hearing Transoript at 8 {stating that the most
important part of the agreement 1= the nationwide monitoring
gtudy because it will help to “put these farms on the road to
compliance”) .
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cgorrelation between exceedances of the NH3 threshold requirements
and the number of animalz on a farm. Here, wmoat of the
Respondents have animals in excess of the numbers identified by

these studiss. See Supplemental Memorandum at 15.

We find that the Agreements do not vioiate the Cad or Part
22. While the Agreements may not contain the level of
spacificity otherwise expacted in adversarial cases, the
Agreements nonetheless provide an identification of the
provisions “which respondent is alleged to have viclated” and a
“atatement of factual basgis for sach alleged viclation”
sufficient to support a settlement. Simply put, the Agreements
are clear ag to what is being settled. To require more under the
unique circumstances of this case would create a large and
unneceszary burden when applied to the large number of AFOs being
addressed by these and similar agresments. Further, requiring a
greater level of specificity as to current emissions runs counter
to the policy explicitly stated in Part 22 that *“[tlhe Agency
encourages settlaments of a proceeding at any time 1f the
settlement is consiztent with the provisions and objectives of
the Act and applicable regulations.” 40 C.F.R. § 22.18{k)

(emphasis added) .V

'Y As OECA stated during the hearing, in this particular
settlement the parties did what is ordinarily expected in
settlements -- the parties agreed to compromise their claims
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While the kburden of presentation and persuasion that a
viclation occurred falls on the complainant, and failure to
establish a prima facie case or a right to relief on the part of
the complainant may be cause for digmissing a complaint, see 40
¢.F.R, §§ 22.20, .24, the level of specificity in a complaint
required in the adversarial contth iz not necessarily the level
needed in the ceontext of a consent agreement. As OECA noted, in
the adversarial context, respondents need sufficient information
to ke able to answer the complaint. An inadeguate complaint in
an adverszarial proceeding may not provide adequate notice of the
vioclationg and therefore impailr a respondent’s ability to
Eormulate a defense. This, however, i1z not a concern in the
context of a consent agreement, for no angwer is reguired and all
the parties are expected to know and understand the allegations
and the terms of the agreement to which they voluntarily give

congent.

The peolicy underlying the reguirement that consent
agreements must identify the legal and factual basis of the
alleged viclations is to create a public¢ record that clearly
identifies the causes of action upon which a case is bazed. See

Congolidated Rulesg of Practice Governing the Administrative

before the claims were fully developed. See Hearing Transcript
at 10¢.
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Azzeggment of Civil Penalties, Is=zuance of Compliance or
Corractive Action Orders, and the Revocaticon, Termination or
Suapenaion of Permits, 63 Fed. Reg. %464, 9471 (Feb. 25, 1558)
{(“Paragraph {22.18] (b) (2} also establishes additional content
requirements for consent agreements in cases where the
complainant propeoses to simultanecusly commence and conclude a
case through filing of a consent agreement and éonsent order
pursuant to § 22.13(h} * * *, These additional content
regquirements should assure that the public record clearly
identifies the causes of action upon which such cases are
based.”) {emphasis added}. Having a clear public record is
particularly important in cases where the applicable statute
regquires public notice of a proposal to assess penalties for
specific violations. FSee Consolidated Rules of Practice
Governing the Administrative Assessment of Civil Penalties,
ITgsuance of Compliance or Corrective Action Orders, and the
Revocation, Termination or Suspension of Permits, €4 Fed. Reg.
40138, 40157 {July 23, 19%5) (“Thia [referring to the interest of
assuring a clear public record] is particularly impertant where
gtatutes reguire public notice of a proposal to assess penalties
Ifor gpecific wviolations. BSuch statutes envizion that interested
members of the public will have had notice of 31l viclations
cited in the complaint and all wiclations resolved by consent

agreement, in order to properly avail themselves of their
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gtatutory rights as to those acticons.®). Significantly, none of
the zstatutes addresged in the Agreements require public notice of
proposed settlements. However, we note that OECA published the
model Agreemsent in the Federal Register, and received and
regponded to public comments. See 70 Fed. Reg. 4958 (Jan. 31,
2005); 70 Fed. Reg. 40016 (July 12, 2005). We believe that, in
any event, these Agreements clearly identify the causes of
action, and that QECA has done what the law regquires to create a

clear pubklic record.

Qur finding as to the sufficiency of these Agreements is
conzigtent with a recent decision by the District Court for the
Northern Digtrict of California in U.5. v. Chevron USA, Tnoc., 380
F. Supp. 24 1104 (N.D., ©al, 200%). In that case, the United
Statea and Chevron lodged a congent decree with the District
Court aseeking to settle potential viclationa of the Can, CERCLA,
and EPCRA at five Chevron refineries. The complaint, filed aleng
with the consent decree, contained general allegations of
viclations of these statutes. A number of public interest groups
challenged the consent decree arguing, among other things, that
EPFA did not conduct sufficient inveatigations. Rather, these
groups asserted that EPA had conducted a minimal investigation at
one of the five Chevren facilitiez and no investigation at the

otherz. While the court agreed with the public interest groups
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that the government did essentially no site-specific
investigation to determine the scope of defendant’s
noncompliance, the courkt, nonethesless, entered the consent decrse
on the basis that the consent decree resolved issuez within the
general scope of the complaint and did not violate the CAA.

Specifically, the court stated:

A congent decree need cnly “coml[e] within the general
acope of the case made by the pleadings* and a federal
court iz “not necessarily barred from entering a
consent decres merely becauss the consent dsoree
provides broader relief than the court could have
awarded after a trial.” Here, the complaint zeeks the
broad objectives of remedying alleged widespread
vicglations of several environmental laws. The Congent
Decree ragolves igsues within that general scope and
does not viclate the Clean Air Act.

Chevron, 380 F. Supp. 2d at 1110 {citations omitted). In
addition, the court found persuasgive EPA's justification feor
adopting what challengers c¢laimed to be an insufficiently
aggressive approach. EPA explained that its approach was to
regolve “widespread non-compliance in the petroleum refinery
industry by entering into global settlementzs without apending
large amcunts of agency rescurces on investigation or litigation”
because “problems [would be resclved] earlier and at lessger
expenze” for the parties. Id. at 1112-1113. ‘The court was
persuaded, stating that: *While it ie almost certainly btrue that

EPA could have adopted a more aggressive strateqy and thereby
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secured even greater benefite in this settlement, EPA is
reazonable in believing ;hat by doing so it may have been
deprived of the resources to enter into other settlements against
other refiners. Because EPA's justification is reasconable, the
negotiations leading up to entry of the Consent Decree were not

procedurally unfair.” Id. at 1113.

In its deciaion, the court specifically rejected concerns
that the congent decree took too long to achieve its
environmental henefits and in the interim allowed Chevron to
continue illegally polluting while being shielded from liability,
The court gstated “hecause of the complexity of Clean Aix Act
litigation, it was reasonable for EPA to conclude that even a due
date eight years after the gigning of the Congsent Decree may
create environmental benefits earlier than litigating.® Id. at
1118. The court further stated that “considering the substantial
risk of going to trial, coupled with the important benefits
securaed by the Consent Decree, this Court does not find that the
penalty imposged by the decree is unreasonable,” Id. at 1120.

The court concluded that “ERA’s choice to aveoid litigation in
favor of a bread-based settlement strategy may have the potential
to win greater envixonmental benefits in the long run.” Id. at

1121-
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In this case, OBECA explains that the use of section 114%

authority has proven difficult and time-consuming in large part
because of problems asscoclated with the lack of standardized
emission monitoring methodologies.'? OECA therefore opted to
bring these facilities into compliance by adopting a wide-sgpread
approach to remedying violations of the CAA, CERCLA, and EPCRA.
Thiz approach, CECA assgerts, will render results faster than any
other meang available to OECA, will improve the environment and
will provide a level playing field for all participants. Hearing

Tranacript at 8.

Reapondents elaborate on this topic by stressing that
gection 114 actionz are time-consuming and expensive for both the
Agency and AFQOs and conclude that the Agreements will produce
more useful data at a lower overall cest for all the parties, and

the monitoring study will produce naticnally applicable data in

¥ Section 114 authorizes the Administrator to, for the

purpose of determining whether a person is in viclation of any
implementation plan standards or emission requirements, require
any person who owns or operates any emizsion gource to, among
other things, use and maintain monitoring equipment or sample
emigegions. CAA § 114{a) (1), 42 U.8.C. § 74l4af{a}{1}.

AIR argues that OECA should have used its existing CAA
section 114 authority to bring the AFQ industry inke compliance.
ATIR's Brief at 3.

¥ See supra note 4.
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about the same tims as one section 1ld action for one farm.

Respondents’ Regponse to AIR'as Brief at 2-3.%°

We find that the Agreementg conform to the general
objectivas of the CAA, CERCLA, and EPCRA for they seek to remedy
vicolations of these statutes. See 40 C.F.E. § 22.18 (encouraging
settlements as long as settlements are consistent with the
provigsions and objectives of the Act and applicable regulations}.
In addition, the approach OECA adopted is consistent with the
well-settled principle that EPA retains discretion as to how to

bring a facility inte compliance. While we need not provide to

® according to Respondents, the cost of individual
monitoring to help estimate air emissions from farms nationwide
could amount to hundreds of thousands of dollars for sach AFO.
Respondents’ Eesponse to ATR's Brief at 2, Respondents estimate
that the cost of determining emissions from AFOs nationwide will
be about £750,000.00 per farm and $360,000.00 per lagoon. Id.
Thus, Respondents add, an attempt by EPA to gelect a few farms to
individually fund these expensgive monitoring activities would be
challenged as not being reascnably required under section 114.
Id. Respondents also note that if an AFO did monitor in response
to a section 114 request, it would only pay for determining if
ite emisgions exceed regulatory thresholds, which would not be
helpful for determining AFD emissions nationwide, Id.
Additionally, Respondents argue that the use of section 114 will
not produce data any guicker than will the Agreements, kecause
AFQOz will likely retain consultants who would attempt to
conghbruct a baseline of data at each facility, since such data
currently do not exist. EPA may not necessarily agree with the
consultants’ findinga, and the AFOs for their part may retain
lawyexsg to contest EPA’'s monitoring request, adding expenses,
time and resources that will delay resclution of the issues. Id,
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OECA the same deference a reviewing c0u¥t would provide,* we
nonetheless recognize that the Agency has broad discretion in
chooging how hest to bring a facility or group of facilities into
compliance and we further recognize OECA’'s expertige in matters

of enforcement strategy.

C. The Penalty Amounts Set Forth 1in the Agreements Follow the
Applicable Statutory Penalty and Appropriately Explain Deviations

from EPA's Penaltyv Policies.
¥4

Finally, the Board asked OECA to explain how the penalty

amounts relate to the statutory penalty criteria®® for each of the

M 1n reviewing administrative decisions, federal courts are
guided by the doctrine of administrative deference announced by
the Buprems Court of the United Statesg in Chevron UU.8.A., Inc. v.
Natural Regsourcesg Defense Council, 467 U.S. 837 (1984}. Under
Chevron, an agency’s interpretation of a statute iz entitled to
deference if the statute is silent or ambiguous with respect to
the specific issue, and the interpretation proffered by the
agency is reasgonable. This doctrine, however, is not applicable
to cases before the Board., In re Lazarus, Inc., 7 E.A.D. 318,
351 n. 55 {(EAB 12%7) (“parties in cases before the Board may not
ordinarily raise the doctrine of administrative deference as
grounds for requiring the Beoard to defer to an interpretation of
statutory or requlatory requirements advanced by any individual
component of the EPA.”). The deference doctrine does not apply
during Board review because the Board serves as the final
decizion maker Ifor the Agency. 8See, &.g., In re Ocean State
Asghegtor Removal, Inc., 7 E.A.D. 522, 543 n, 22 (EAB 1998); In re
Maobil i1 Corp., 5 BE.A.D. 430, 508-509 & n.30 (EAER 195954}.

* The CAA provides that, in determining the amount of any
penalty to be aggezzed, the Administrator:

shall take into consideraticon (in addition to such
other factors as justice may regquire) the size of the
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three statutes involved and to explain whether these Agreements

implement the applicable penalty policies,

QECA arxrguesz that the penalty amounts in the proposed
agreements follow the statutory penalty criteria and are
generally consistent with the penalty policies., The penalty
amounts set forth in the Agreements are scaled, OECA explains, to

hoth the gize of farm and the number of farms,® and theze

bhusinesgs, the ecconomic impact of the penalty on the
busginess, the viclator’s full compliance history and
good faith efforts to comply, the duration of the
vieclation as established by any credible evidence
{including evidence other than the applicable test
method) , payment by the wiclator of penalties
previously assessed for the same viclation, the
economlc benefit of noncompliance, and the seriousness
of the viclation.

CAA § 113(e) (1}, 42 U.S5.C. § 7413(e) (1}. Similarly, CERCLA and
EPCRA require that the following elements be taken into
consideration:

the nature, circumstances, extent and gravity of the
violation or violationz and, with respect to the
viclater, ability to pay, any prior history of such
violations, the degree of culpability, economic benefit
or savings {(if any) resulting from the viclation, and
zuch other matters as justice may require.

CERCLA & 108({aj (2}, 42 U7.8.C. § 2609(a) (3); EPCRA § 325(b} (1} (C),
42 U.8.C. § 11045(b} (1} (C}.

¥ QOECA elaborated on this peoint during the hearing
explaining that “the amount that is assesged for each farm goes
up depending on the number of animals housed at the farm.
Congequently, respondents who own larger farms or more farms pay
more than respondentszs who own emaller farme or fewer farms. ™
Hearing Transcript at 12Z.
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characterigtics relate to 3ize of business, economic impact,
ability to pay, and the seriousness or gravity of the viglation,
because larger farms are more likely to exceed variocus regulatory
threshelda. Supplemental Memorandum at 20; Hearing Transcript at
12-13. OECA alwo considered the violateor's prior history and
determined that none of the Respéndents has 2 history of
vioclation related to air emissicns from thege farms.?
Supplemental Memorandum at 20; Hearing Transcript at 13. The
penalty amounts are below the maximum allowed under the gstatute,
QECA adds, because the Agency recognized the difficulty for the
hAgency and Reapondents in determining AFQ emission levels, Such
-uncertainty ¢reates significant litigation risk in bringing these
enforcement actions. Bupplemsntal Memorandum at Z1. Finally,
OECA notes that it is not possikle to determine the economic
benefit of the potential wviclations because of the problems in
determining the exact compliance status of individual farms and
because the control technologies are unknown., Supplemental
Memorandum at 21; Hearing Transcript at 13. Caleculation of
economic henefit, OBECA adds, dependa on the identification of a

delayed cost or avelided cost® but because Best Available Control

¥ OECA notes that the application of the CAA, CERCLA, and
EPCRA to AFOa is a recent phenomencon. Supplemental Memorandum at
20,

¥ See EPA's (Clean Air Act Stationary Source Civil Penalty
Policy (Oct. 25, 1891) at II.&a.1.
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Technology and Lowest Achievable Emissiconsg Rate have not been
eatablished for AFOs, these coata cannot be determined.

Supplemental Memorandum at 22

Aa to the use of the applicable penalty policies} QOECA notes
that the policies usge the penalty criteria found in the
underxlying statuteg, which OECA applied. The reduction, OECA
adds, reflects the mitigation factors found in the penalty
policies such ag litigation risk and fairnesz.?® Supplemental
Memorandum at 22; Hearing Transcript at 13, 37. OECA of
necegsity deviated from the policies in that it did not use the
penalty tables and matrices set forth in the penalty policies due
te the lack of current information regarding the specifics of the

potential wviolations. Id. at 24.

AIR argues that the Agreements violate the statutory penalty
requirements and do not comport with EPA's penalty policies.
AIR'g Brief at 11. First, ATR argues that the penalties fail to
recoup the econcmic benefit. According to AIR, the Agency should
have, at a minimum, recoverad 5703.00 for sach CERCLA and each

EPCRA reporting wviclation (a total of 51406.00 for reporting

% gee EPA’s Clean Air Act Statiomary Source Civil Penalty
Policy {Oct. 25, 19%1) at III {allowing a penalty to be mitigated
bazed on litigation risks, upon consideration of, inter alia,
specific facts, equities, evidentiary issues and legal problems
pertaining teo a particunlar case).
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violations). Id. at 12. &lso, AIR adds, COECA ignored readily
avalilable information approximating the cost of delayed
menitoring and failure to in=stall appropriate pollution controls,
such as the cost of the monitoring program and EPA's AgStar
program.?’ TId. Second, AIR argues, the penalties are
incongistent with EPA'a penalty policies because QECA failed to
make a case-by-cage determination or congider the particulars of
each facility in its penalty determination. Id. at 16-17. While
ATIR recognizes that BEFA has authority to adjust the penalty based
upon various factorz, AIR arguest that OECA failed to properly
document its reasons for deviating from the penalty policies.

Id. at 14.

In its response to AIR’S Brief, OECA notes that ATER
misapplied the unit cost table in the CERCLA/EPCRA Penalty

Policy.?® OECA'’s Response to AIR’s Brief at n.9. Instead of

” The AgStar Program is a wvoluntary program sponsored by the

EPa, the Department of Agriculture, and the Department of Energy.
The program encourages the use of methane recovery technologies
at confined animal feeding cperaticons that manage manure a3
liquide or =lurries to reduce methane emissions while achieving
other environmental benefits. See http://www.epa.gov/agstar.

According to AIR, the EPA AgStar Program provides cogt
information on anaercbic digestion fox AFOs, which OECA should
have used for determining delayed costas of failing to install
appropriate pollution controls. AIRs Brief at 13,

® Referring to Final Enforcement Response Policy for
Sections 304, 311, and 312 of EPCRA, and Section 103 of CERCLA
{Sept. 30, 1999).
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51406.00 for each reporting violation, the CERCLA/EPCRA Penalty
Policy suggests an economic benefib of $6%4.00 for the first unit
and £290.00 for each subsequent unit, JId, at 15. OECA further
notes that the CERCLA/EPCRA Penalty Policy gives EPA discretion
to walve aszemament of a civil penalty for economic bhenefit where
the economic benefit is less than $%,000.00,%° and explainz that
for most Respondents the delayed cost of compliance will he less
than the £5,000.00 discretionary limit. IXd. OECA adds that for
those Respondents with encough farms, for which the delay cost may
axceed the 55,000.00 limit, the per farm penalty assessment of
8500.00 exceeda the $290.00 per unit compliance cest gpecified in
the CERCLA/EPCREA Penalty Policy, and will more than recover any
economic benefit of delayed non-compliance with CERCLA and EPCRA.

Id. at 15-16.

With regard to AIR’s argument that OECA should have
congidered the cost of the meniteoring program, OECA'd response is
that the delaved cost of monitoring is not applicable because
none of the Respondents have been issued a section 114 monitoring

request, and therefore they are under no legal obligation to

¥ gee Final Enforcement Response Policy for Sections 304,
211, and 212 of EPCRA, and Section 103 of CERCLA (Sept. 30, 1999)
at 28 {(*If the amount of economic benefit of noncompliance is
lesgs than or egual to $5,000, EPA, in its discretion may choose
to waive or forego seeking of a civil penalty for such economic
benefit which has accrued to regspondent from its
noncompliance.”) .
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gither install monitoring eguipment or to monitor their
emissicns. Id. at 16. Az to AIR's argument that OECA should
have congidered the cost of installing appropriate pollution
controls, OBECAR reiterates that this isg not possible because the
naed to install polluticon controls for each AFO, and what these
controls would he, will not be determined until the necessary

monitoring methodologiez are developed.® Td. at 16-17.

In ezsgsence, the issues before us are whether OECA
appropriately deviated from the applicable penalty policies and
whether it established penalties consistent with the statutory
oriteria. We think it did. We note initially that these
Agreements addrezs a gituation unlike what would be expected in a
typical case. The fact that the industry lacks reliable emission
factors and scientifically =2ound and practical protocols for

measuring and/or eatimating air emigsions makes enforcement a

* As to AIR’s suggestion that OECA should have used the
cogstg identified in EFA’s Agstar program in determining economic
benefit, OECA explains that reliance on these costs ig
inappropriate. Supplemental Memorandum at 17. OECA provides two
reasons. First, OECA pointe to the voluntary nature of the
program, which focuses on the use and/or development of
technology to control methane emissions, and notez that the
program makes no claims that these mitigation technologies work.
Second, OECA noteg that methane is not a regulated pollutant
under the Clean Air Act. Id.
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difficult task by greatly increazing the likelihood of

litigation, with its attendant costs, delays, and risks.*

The two penalty policies applicable to these Agreements,
EPA‘'s (lean Alr Act Stationary Source Civil Penalty Policy (Oct.
25, 1%51); Final Enforcement Response Policy for Sections 304,
311, and 312 of EPCRA, and Section 103 of CERCLA {(Sept. 30,
1999), are guidance documents dewvised to azgist EPA staff in
calculating proposed penalties. While the use of penalty policy
documents servez alt imgprtant purpoge in helping assure that
penalties are appropriate for the wviclations committed, and are
fairly and consistently assessed, the Agency has the authority to

deviate [rom these pelicies where the circumstances warrant.

¥ az noted earlier, see supra note 26, penalties can be
mitigated based on the litigation riske associated with a
particular case.

? The Final Enforcement Response Policy for Sections 304,
311, and 312 of EPCRA, and Section 102 of CERCLA {Sept. 30, 1999}
provides in pertinent part:

Although the application of this Policy is intended for
typical cases, there may be circumstances that warrant
deviation from the Policy. The policiesz and procedures
get forth herein are intended solely for the guidance
of employees of the EPA. They are not intended to, nor
do they, constitute a rulemaking by the EPA. They may
not be relied upon to create right or a benefit,
substantive or procedural, enforceable at law <or in
equity, by any person. The Agency vegerves the right
to act variance with this Policy and to change it at
any time without public notice.

Id. at 3. See also EPA’s Clean Alr Act Stationary Source Civil




33
AIR acknowledges that the Agency has this authority. AIR's Brief
at 14; Hearing Transcript at 62. To the extent the Agency has

deviated from these policiez, it has ¢learly articulated why.?*?

In sum, the distinct probiems both AFOs and EPA face when it
comes to compliance with and enforcement of the laws pertaining
to air emigsgions for AFUs warrant deviation from the penalty

policies in these cases.

We also have congidered OECA’s rationale in asgessing the
penalties aet forth in the Agreements relative to the statutory
criteria, and find it to be sound. OECA considered factors

reasonably related to the size of the business, the nature,

Penalty Policy (Oct. 25, 1991} at I.

* guch articulation has been consistent throughout the
development and ilmplementation of this initiative, For instance,
OBECA first explained its decision to deviate from these policies
in its responge to public comments on the Notice of Consent
Agreement and Final Order, and Reguest for Public Comment
published in the Federal Register on-January 31, 2005, See 70
Fad. Reg. 4001&, 40019 {July 12, 2005} {(Supplemental Notice;
Rezsponse to Comments on Consent Agreement and Final Order). OBECA
further documented itas reasons for deviating from the poligies in
the supporting documents submitted to the Board as part of the
review and ratification process prescribed by 40 C.F.E.

§ 22.18(b} {3}, and elaborated on this topic in itg Supplemental
Memorandum and at the Hearing. See Memorandum from Granta Y,
Makayama on Consent Agreements and Proposed Final QOrders for
Animal Feeding Operaticons to Environmental Appeals Board (Nov. 4,
2005} at 6-8; Supplemental Memorandum at 15-24; Hearing
Transcript at 11-14, We are gatigfied with OECA'sz documentation
of its deciegion to deviate from the penalty policies.
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extent and gravity of the potential viclationsz, priocr compliance
history and other factors required by the statutes. In additiom,
OECA reasonably adjusted the penalty recognizing that the
challenges associated with the lack of reliable emiesion data and
meonitoring protocels raised issues of fairness.? See CAA
§ 113{e) (1}, 42 U.5.C. § 7413{e} {1} {stating that in determining
the amount of any penalty to be assesged, the Administrator shall
take into consideration, among other factors, such other factors
as justice may require}; see also CERCLA § 10%2(a) (3}, 42 U.8.2,.
§ 9609(a){3); EPCRERA § 325 (b) (1} (T}, 42 U.S.C. 8 11045(b) (1) {C).
We are =2atisfied that OECA properly considered and applied the
applicable statutory penalty criteria in its penalty

determination.?®

¥ne OBECAR noted at the hearing: “it would be unfair to
axpect these respendents to pay large penalties when it is
currently practically impossible for the vast majority of them to
determine whether they’re in compliance with the Clean Alr Act,
CERCLA or EPCRA.7 Hearing Transcript at 14.

¥ We note at this juncture that this finding is based on an
independent assessment and review of the matter and not on
deference to QECA's penalty determination., In its response to
AIR’=2 Brief, OECA claims that its penalty determination is
entitled to great deference. COECA’'s Resiponse to AIR’s Brief at
13, This wiew is mistaken., Sees gupra note 21, To the extent
that the Board has given deference to penalty determinations by
an administrative law judge, see, e.g9., In re (DT Landfill Cozxp.,
CAA Appeal HNo. 02-02, slip op. at 42 {(EAB, June &, 2003), 11
E.A.D. ; In re Titan Wheel Coxp., 10 E.A.D. 526, 543 (EAB
2002), In re City of Marshall, 10 E.A.D. 173, 120-191 (EAR,
2001y Inm re B&R Qi1 Co., &8 B.A.D. 3%, €3-84 (EaR, 1353}, theae
cages are inapposite here,
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IV. FINAL ORDER

For the foregoing reasons, and pursuant to 40 C.F.R.
§ 22.18(b}, the Board hereby issues thiz Final Order ratifying
the Agreements executed by Respondents listed in footnote 1 of
this Order and submitted to the Board by Complainant on November
9, 2005. Complainant and Respondent have conzented to the entry
of this Final Order and have agreed te comply with the Agreement.

It ia hereby ORDERED that:

1. Regpondent shall comply with all the terms of the

Agreement, incorporated herein by reference;

2. Hothing in the Agreement reliewves Respondent from
ntherwise complying with the applicable requirements set forth in

the CaAk, CERCLA, and EPCREA.

3. Respondent is hereby assessed a civil penalty in the sum

of the amcunt determined by Paragraph 48 of the Agreemsnt.

4. Regpondent shall, within thirty (30} davs of the date an
exacited copy of the Agreement is received by the Respondent,

forward a certified check or money order, pavable to the United
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Statesz Treasurer, in the amount determined by Paragraph 48 of the

Aureement to:

¥.5. Environmental Protection Agency

{Washington, D,C. Hearing Clerk;

Docket NMo. [inzert Regpondent's case docket number]

F.O. Box 260277

Pittsburgh, PA 15251-8277
The check or meoney order shall bear the notation of the name
. of the Respondent and the appropriate case docket number. A
transmittal letter, indicating Reaspondent’s name, complete
address, and the case docket number must accompany the payment.

Reapondent shall file a copy <f the check and the transmittal

letter by mailing the copies to:

Headquarters Hearing Clerk

U.8. Environmental Protection Agency

1200 Fennsylvania Avenus, N.W.

MC 1900L

Washington, D.C. 204c0-0001

E. Failure to remit the civil penalty assessed under the

Agresmernt may subject the Respondent to civil action pursuant teo
gsection 113 of the CAA, 42 U.8.C. § 7413, =zection 109 of CERCLA,
42 11.5.C. § 5609, and/or aection 325 of EPCRA, 42 [UF.8.C. § 11045,

to collect any unpaid portion of the wonies owed, together with

the interest, handling charges, enforcement expensesz, including
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attorney fees and nonpayment penalties set forth in Paraagraphs 51

and 52 of the Agreement.

5. With respect to all regquirements of the Agreement axcept
for those related to the assesgesment and payment of penalties in
Paragraphs 48-52, failure to comply with these other reguirements
will void the releases and covenants not to sue granted by the

Agreement as provided for in Paragraph 37 of the Agreement.

S0 ordered,
ENVIEQONMENTAT, APPEATS EQART:

By Q/_/\__/\-—__

Dated: J/ZT/GG Edward E. Reich
Envircnmental Appealg Judge




CERTIFICATE QF SERVICE

I hereby certify that copies of the foregoing Final Crderx in
the matter of Consent Agreements and Proposed Final Orders for
Animal Feeding Operationeg, were sent to the following persons in
the manner indicated:

By Interoffice Mail Robert A, Kaplan

fand copy by facsimile): Bruce Feargusson
Special Litigation & Projects
Divigion

Qffice of Civil Enforcemant (2248-A)
U.5. Environmental Protection
Agency

1200 Pennsylvania Ave,, NW
Wazshington, DC 204&Q0

202-564-0010 FAX

By 171.8. First Clags Mail Richaxrd E. Schwartes

{and copy by facsimile}: Kirsten L. Hathanson
Crowell & Moring LLP
1001 Penmsylwvania ave., N.W.
Washington, D.C.
202-828-5116 FAX

By U.2. First Clasgs Mail: Lee Poeppe
F & W Eggs
2313 Hilltop
Anita, Iowa S0020

Steven A. NMichols

MCM Poultry Farm

5511 Peck Road
Arcadia, CA 91006-5851

Mike QOsterholt
Water Works

2104 E 300 South
Portland, INM 47371

Kim Wendel

Bob Wendel & Son'sg Poultry
14830 Cochran Road

New Wezton, CH 45348




K-Brand Farms
F1lE8 Glen Wild Eeocad
P.O, Box 119
Woodridge, NY 12789

Henningsen Foods, Inc.
Shell Egg Division
851 Third Street

F.0. Box 70

David City, NE &8632

Lennartz Farms
3178 5t. Peter Rd.
Ft, Recovery, Chic 45846

Center Fresh Egg Farm, LLFE
5468 9% Ave, East
Oakalocsa, Iowa 52577

Steven . Badgett

Badgett Enterprisez LTD

743 Mercer Darke County Line Rd.
Ft. Recovery, OH 45846

Grea B. Nelson
2690 duail Cirgcle
Manhattan, K3 66502

Fairway Farms
328 Monterey Rd.
Franklin, K¥ 42134

William Brenton

Brenton Brothers, Ino.

.2, Box 180

Dalles Center, Iowa 50063-0150

Fusszsell Roe

Foe Farms, Inc.
72368 110" St
LeRoy, MN 55951

Tarry Finnerty
10347 W. SR 26
Dunkirk, IMN 47336

Jerry and Ruth Warren
6873 E. 625 M
Union City, IN 47330




RFonald Evans

E & 8 Swine, Inc.

2492 Mobleys Bridge Rd.
Grimesland, W.C. 27837

Fenneth Carroll

o & C PFarms

4201 Hayes Mill Rd.
Godwin, N.C. 28344

Williamzon Swine Farms
1325 Lizhon Street
Clinton, W.C. 283238

James A. Zoltenko
REl, Box 106
Courtland, KS 588939

Kober PFarm= LLC
8230 Peach Ridge
ar MI 49345

TDated: JM{ 27 EDU‘B

nnette Duncan
Secretary




