BEFORE THE ENVI RONVENTAL APPEALS BQOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D.C

In re:
Bor ough of Naugat uck CWA Appeal No. 98-9

Docket No. CWA-2-1-97-1017
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ORDER DENYI NG MOTI ON FOR | NTERLOCUTORY REVI EW

The Borough of Naugatuck ("Borough"), has filed a notion
pursuant to 40 C.F. R § 22.29(c) asking the Board to review an
interlocutory ruling by Adm nistrative Law Judge Andrew S.
Pearlstein ("Presiding Oficer"). See Mtion in Appeal of the
Presiding Oficer’s Decision to Refuse Certification for
Interl ocutory Appeal ("Mtion") (Septenber 21, 1998). In
particul ar, the Borough seeks review "of the issue of whether the
Bor ough received requisite notice of the Connecticut Departnent
of Environnental Protection’s (DEP's) intent to interpret the
chlorine limt in the Borough’s 1991 NPDES permt * * * as an
"instantaneous maximum |imt [as opposed to a limt based on
weekly or nmonthly averaging]." Mdtion at 1.

In his ruling, the Presiding Oficer rejected the Borough’s
assertion that it |acked fair notice of the DEP s intent in this
regard, and concl uded that the Borough had actual or constructive
notice of the instantaneous effluent limts for total residual

chlorine ("TRC') in its NPDES permt. See Order Granting
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Compl ainant’s Motion for Partial Accel erated Decision and Denyi ng
Respondent’s Mdtion at 16 (Aug. 26, 1998). The Presiding Oficer
reasoned, inter alia, that "the plain neaning of the |anguage in
the [Borough’s NPDES permt] [stating that the TRC limtation
shall be exceeded "at no tinme"] * * * is that the limt is never
to be exceeded, or ’'instantaneous.’" Id. at 11. On Septenber 8,
1998, the Presiding Oficer denied the Borough’s notion to
certify this issue for interlocutory appeal. See O der Denying
Certification for Interlocutory Appeal.

The Borough now asks that the Board grant review on this
i ssue. However, pursuant to 40 CF. R § 22.29(c), where a
Presiding Oficer’s denies certification, interlocutory review
will be granted only in exceptional circunstances where to del ay
review woul d be contrary to the public interest. Although the
Bor ough asserts that the Board should take review now, the
Borough has failed to convince us that delaying review until
after the Presiding Oficer issues an initial decision at the

concl usi on of the proceeding would be contrary to the public
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i nterest. The Borough’s notion for interlocutory reviewis
t heref ore deni ed.
So ordered.

Dat ed: 10/19/98 ENVI RONVENTAL APPEALS BQOARD

By: /sl
Ronald L. McCal |l um
Envi ronnment al Appeal s Judge
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