BEFORE THE ENVI RONMENTAL APPEALS BOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

In the Matter of:

The Geon Conpany CAA Appeal No. 00-7

I D No. NJOOOS8
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ORDER DI SM SSI NG PETI TI ON FOR REVI EW

On May 18, 2000, the Geon Conpany (“Petitioner”) filed this
Petition for Review with the U S. Environnmental Protection Agency’s
Envi ronment al Appeal s Board (“Board”), citing 40 CF. R 8 71.11(1) as
the jurisdictional basis for the petition. Petitioner seeks review
of a New Jersey Departnent of Environnmental Protection (“NJDEP”)
determ nati on that Petitioner “had <«conmmpon control’ of a joint
venture” and that Petitioner was required to file a single operating
permt application covering both Geon’s and the joint venture’s
facilities. See Petition for Review (“Petition”) at 1. For the

reasons di scussed below, the Petition for Review is dismssed.
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. BACKGROUND

Petitioner is a manufacturer of synthetic resins, nore
specifically, dispersion resins. Petition, att. J, at 2.
Petitioner’s manufacturing facility is located in an industrial park
in Pedricktown, New Jersey. 1d., att. L. Petitioner was issued a

facility-wide permt by the NJDEP on January 30, 1997.

In accordance with Title V of the federal Clean Air Act, 42
U S.C. 88 7661-7661f, Petitioner sought to obtain a Title V operating
permt on or about January 1998. Id., att. A. NJDEP infornmed
Petitioner that its facility-wide permt could serve as its Title V
permt application. 1d. Petitioner submtted its Title V operating
permt application on March 16, 1998, and NJDEP i nformed Petitioner
that its application was admnistratively conplete by letter dated
May 18, 1998. 1d. NIDEP also informed Petitioner that copies of
Parts A and B of its permt application, and certain forns, should be
sent to the U. S. Environnental Protection Agency Region Il (“Region

1"y, 1d.

In early 1999, Petitioner entered into a joint venture, naned
Oxy Vinyl, L.P. (“Oxy Vinyl”), with Occidental Chem cal Corporation

(“Cccidental”). 1d., atts. Cand D. Oxy Vinyl was to operate a
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portion of the Geon facility at Pedricktown, New Jersey. Petitioner
t hen sought to obtain separate Title V operating permts -- one for
Petitioner’s portion of the facility, and one for Oxy Vinyl’s
facility. | d. However, NJDEP, in consultation with Region Il
determ ned that Petitioner “had <«common control’ of a joint venture”
and that Petitioner was thus required to file a single operating
permt application covering both Petitioner’s and Oxy Vinyl’'s

facilities. Id., att. G

Petitioner sought reconsideration by NJDEP, but NJDEP declined
to change its decision. 1d., att. K  The contested determ nation
was nenorialized in a final letter from NJDEP to Petitioner dated

April 11, 2000. 1d. This Petition for Review followed.

[1. DI SCUSSI ON

A. Statutory and Regul atory Franmework

The U.S. Environnmental Protection Agency (“EPA”) inplenents the
federal Title V operating permts program pursuant to Title V of the
Clean Air Act (“CAA"). 42 U S.C. 88 7661 - 7661f. The CAA requires
t hat the EPA promul gate regul ati ons governing the m ni num el ements of

a Title V operating permt program See 42 U.S.C. 8§ 766la(b). The
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regul ati ons establishing these requirenents are found at 40 C. F. R
parts 70 and 71. The part 70 regul ati ons establish requirenments for
approval of state operating permts prograns inplenmenting the Title V
permt programrequirenments. Part 71 establishes the federa
operating permts program adm nistered in the absence of an approved

State programfor the area in which the source is |ocated.

B. The Board Lacks Jurisdiction to Consider the Petition

This Petition nmust be di sm ssed because the Board | acks
jurisdiction to consider the determ nation by NJDEP that Petitioner
had “common control” of Oxy Vinyl and thus was required to submt a
single Title V operating permt application covering both
Petitioner’s and Oxy Vinyl’'s facilities. Petitioner seeks review

under 40 C.F. R section 71.11(l) which provides in pertinent part:

(1) Wthin 30 days after a final permt decision has been
i ssued, any person who filed comments on the draft permt
or participated in the public hearing may petition the

[ Board] to review any condition of the permt decision.

40 C.F.R § 71.11(1).
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Petitioner relies upon a provision contained within 40 C.F. R
part 71, which part is entitled “Federal Operating Permt Program?”
Part 71 applies only to Title V operating permts issued by EPA, see
40 C.F.R 88 71.1(a), 71.4, and State, local, tribal, and other non-
State agenci es that have been del egated federal authority pursuant to
40 C.F.R. 8 71.10. NJDEP is not a del egated State agency; rather, it
has been granted interimauthority to conduct a State Title V
operating permt programunder 40 C.F. R part 70. See 40 C.F.R part
70, app. A (Approval Status of State and Local Operating Permts
Progranms). Thus, section 71.11(l) is inapplicable because NJDEP is
not a delegated State inplenenting a federal Title V operating
permts program but rather conducts its own State Title V operating
permts program under part 70 in accordance with the interim
aut horization from EPA. The Board | acks jurisdiction to review
permts issued by authorized State permt prograns. See In re
Kawai hae Cogeneration Proj., 7 E.A.D. 108, 110 n.5 (EAB 1997) (\Where
a single CAA permt contains requirenments inplenmenting both an
approved State Title V Program and the federal Prevention of
Significant Deterioration Program the Board's jurisdiction extends
only to review of the part of the conbined permt inplenmenting the

federal program.!?

We note that even if NJDEP were a del egated agency and section
71.11(1) applied, the Board would still lack jurisdiction at this
ti me because NJDEP has not yet issued a final permt decision in this
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Accordingly, the Petition for

So ordered.

Dat ed: 6/1/00

case. As outlined above, a petiti
permt decision has been issued.”

Revi ew i s di sm ssed.

ENVI RONMENTAL APPEALS BOARD

By: /sl
Edward E. Reich
Envi ronment al Appeal s Judge

on may be filed only “after
40 CF.R 8 71.1(1)(1).

a final
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