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begins, "The Regional Administrator may take enforcement

record that he's mischaracterizing the MOA. The MOA
does not require the agency to verbally -- to cbntact
the OCC in writing.

And when he went back and forth with John, he
made a statement: Tyou were -- you expect us to
provide-documentation. Well, that's a reguirement.
But you -- you don't want us to take ydu for your
word. " |

And that's just miséonstruing the MOA.

THE COURT: Thank you. You may proceed,

Mr. Swisher (sic). |

Moving on. The next paragraph on that page, which

against any person determined to be in violation,"
basically of the UST rules.

It goes on to the bottom of that paragraph, the last
two sentences say, "with regard to federal enforcement, it
is EPA's policy not to take such action where a state haé
taken appropriate enforcement action."

Is it your view, pefsonally, and is it EPA's views,
officially, that Oklahoma had not taken appropriate
enforcement action with respect to RAM?

It says, "with regard to Z?deral enforcement, 1t is

EPA's policy‘not to take such action where a state has

;

taken appropriate enforcement action.”
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EPA essentially is saying here, generally speaking,

if you, OCC, is going to -- is involved in an enforcement

action, EPA normally will not get involved in that to --

to double -- to double-team an owner/operator.

If the state agency determines they want.to take an
enforcement action against an owner/operator, normally --
this ié basically saying EPA will not take the enforcement
action, so that the éwner and operator is not hit With
both state and federal enforcement action.

That's my interpretation of what this means.

My question to you, sir, is ---1s8 -- are you under

the belief that the Oklahoma Corporation Commission had

failed to take appropriate enforcement action with régard

to RAM and its UST facilities?

Well, apparently they -- they didn't find -- they
didn't note the violation, so how -- how could we say they
had to do.éppropfiate enforcement action?

I'm simply asking, is it your assessment, or not,
that the OCC had not_taken appropriate enforcement action?
I really can't answer that. |

So your answer is you have no reason to believe that
the OCC failed to take appropriate enforcement action --

MS. BEAVER: Objection, Your Honor, counsel is
putting words in the mouth of the witness. The

-witness has already answered that he cannot answer
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that question and Respondent'is-testifying for him,
putting words in his mouth.

MR. SHIPLEY: I want to make the record clear
that.this gentleman is not able to point out facts
that woﬁld make this action in concert with the EPA's
pﬁblished policy.

MS. BEAVER: If you ask him a question, it's his
responsibility to answer your question, not your
responsibility to testify on his behalf and put words
in his mouth. | |

THE WITNESS: I have - I don't have the
knowledge of what the ~- the operation of OCCVis with
EPA, since I am not involved inlthe everfday
éperation; therefore, I can't answer that.

I don't know what -- whether OCC failed to take
abpropriate enforcement action or whether.they --
they decided they didn't want to take the actiﬁn, and

deferred it to BEPA. I don't know what the situation

was, so I really can't answer this.

THE COURT: Well, Mr. Swisher (sic), is there
any evidence that OCC took any action whatsoever?

And apparently, their records were that they were in

‘compliance and they had no reason to take action.

MR. SHIPLEY: That, sir, is what the record

shows,
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THE WITNESS: Also, I want to interjeét here
that there could be a situation where an inspector
has basically approved or given tﬁe éign—off on a
particular inspection, but verbally provide that
owner/operator with some things that need to be done,
as an enforcement discretion.

So that's why I don't know if an inspector may

have come up across some violations and said, "get

‘this thing taken care of, if I'm -- if I come back

the next year and it's still here, I will -- T will
write you up."

So there's a lot of that going on with the -- I

say a lot. There's some things going on with

inspectors, because one df the -- one of the good
things about state inspectors, they have much more
discretion, they have mﬁch'more con -- they are --
contact on a regular basis with the regulated
community. They can deal with things that we
normally, as EPA, cénnot deal with.

So what I'm saYing is that there may have been
violations thaf may have occurred ﬁhat the sﬁate

didn't take appropriate action that is now

"becoming -- is coming to fruition that it is -- it is

going beyond those situations. It's -- the

enforcement discretion has now gotten to the point --
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could -- and I'm just -- just speculating heré_;—
that the-state decided they wanted to do somé
enforcement action, yeah.
(By Mr. Shipley:} Well, you don't need to speculate.
Okay. | |
But you -- you had Mr. Robérts accompanying you on
this inspection.. And Mr. Roberts was the inspector for
0CC who had passed.the very facilitiés that you and he
were inspecting in February '05, right? |
: Corfect.
And.did he suggest to you that he had told RAM

employees, or management, something that was inconsistent

~with what he had written in the inspection and reports for

RAM?

I do not recollect -- recollect any -- anything --
any conversations like that, no.

All right. Did you ever ask Mr. Roberts, "gee whiz,
Mr. Roberts, you inspected this facility and you passed
it. ‘Why did you do that?"

No?_I didnkt'—Q I mean to me, it's just the same
thing as speeders gbing down the‘road. .I mean a cop may
stop one ouﬁ of a hundred that sgpeeds, and the other
policeman may miss it.

It's -- what you are -- what you are saying is

that -- well, let me put it this way. I had no
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indication, at the time I did this —— I didn't. want to
feally know What ﬁhe previoué record was, so that I could
have an unbiased approach to doing an inspection. |

T was trying to do an independent inspection based on
the information that I obtained. Whether Mr. Roberts had
noticed those violationé before or not, really, to me, was
irrelevant.

I was there to do compliance inspection based on
state requirements. If Mr. Roberts had missed gome of the
violations} well, he missed the violatioﬁs} It's not
unusual -- I'm sure if I did an inspection and another EPA
inspector came behind me, they may find some thingé that I
missed.

So it's not unusual for an inspector, a state

‘inspector, to miss things, or it may not be unusual for me

to miss things that a state inspector may have picked up.

How many hours were you and M. John Roberts together
during this inspection of RAM's facilities?

Weli, I was there on the i6th, so I would -- that was
at leaét eight hours. And then the next day, we were
there most of the day,bso I would say-roughly two -- two
eight-hour days. |

Sixteen hours.

_Right.

And is it your testimony that you never asked him
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what his experience with the facilities.had been in the
past, knowing that he had inspected them?

He has.iﬁdicated that.thexe had been‘probiems, but we
didn't get into specifics.

What did he.say?

He just basically sald that we have had ~-- and I
don't remember the -- I don't have details as to what he
éaid, I'm just getting the gist of what he said, that we
had some problems.at certain facilities, and that I wasg

there -- and I told them I was there doing a compliance

~inspection. I really didn't -- that was not relevant for

what I was there for.

Did you ask him fo stop telling YOu?

No. I mean I -- this is -- you know, I really am not
aware of RAM. I have never done an inspéction of RAM
before. I have no inkling of what RAM represents, how

many facilities they had, other than the facilities I was

there (gic) ..

That's not the question_I asked. I'm SOrry, I gueés
I asked you if you asked him about what he knew about the
facilities, or did you ask him to stop telling you what he
knew about thé fécilities that he had inspected?

No, I mever did ~- I never really did get into a
conversation with him about the -- the specifics of each

facility. He has indicated that he has -- has inspected
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RAM facilities before, and has had problems with
compliance; however, he never did come out and say, nwell,
vou know, I found all these viclations," and gave me

specifics, because I really didn't care about what he

- found previous to this. I was more or less trying to

determine what thé compliance was --

Okay. |

-- at the time I did my inspection.

Well, let's -- let's éhift to your calculation of the
penalties. .Knowing that this gentleman had, in fact,

inspected the very facilities that you were inspecting,

when you sat down to calculate the punishment for -what you

found -- and that's really what we are here to talk
about -- ig the input to your judgment as to how much you

should fine RAM, did you not ask John Roberts what the

“history of, perhaps, the testing on a particular tank had

been?
MS. BEAVER: Objection, Your Honor. . These
" questions have been asked and_answered several times.
MR. SHIPLEY: I haven't even finished --
MS. BEAVER: He asked --
'MR. SHIPLEY: Don't speak to me. Speak to the
Judge. |
MS. BEAVER: Thank you, Chuck.

Your Honor, counsel has asked Mr. Cernero
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several times the nature of his conversations,
whether he asked Mr. Roberts these questionsg. They
are asked and answered.

THE COURT: I don't think this question has.
Cbjection overruled. Proceed,

(By Mr. Shipley:) And I -- it's my error,

interpreting MRI questionsg as to what they had to.do with
compliance as opposed to penaityf In many instances; as
you have described for us, you decided to assume that a
taﬁk had been out.of coﬁpliance, that the CP system had
not been operative for.a year prior to the tiﬁe when you
were there, correct?
THE COURT: That one was not --
THE WITNESS: No, it wasrrelease detection.
(By Mr. Shipley:) Okay.
It wasn't -- it wasn't for the CP system. I'm not -
I'm talking about the release detection, we said it was
for a year. |
Okay. During your determination of how long you
should fine RAM for the failure which you found on the
leth of February, did you everrspeak with Mr. Roberts or
have any input from him as to how long that system may
have been out of compiiance?

I think T only remember one time when we were in

Mr. Cernero, for not making it clear. Obviously, you were
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the -- on the 17th with Ms. Twilah Monroe, that we did not
have a specific record of a -- and I can't remember the
‘details -- of a test. And she did not recollect it, and

but John did say, "yes, they did do the test, I was
there." 8o I did use part of that to try to at least see
that that particular area was not in violation.

So he basically gave me testimony saying, "yes, I was

there, I know it was done, it was this time." So he
basically verified for me that they were not in -- that
not -- they were not out of compliance on that particular

igssue. And I don't remember which facility it was or what.

the particular issue was.

So that's theronly thing I could remember that
John -- I didn't really ask John for all his records, I
didn't ask John what the Situation was, other than
basically -- I needed John, more or less, basically to
give me the -- where those facilities are without me

having to go look on a map, you know.

I just went with John -- or he went with me, I caih't
remember which -- we just followed each other.
And I mean it was -- his input into it in -- in

previous inspections, to me, was irrelevant, as far as
history of noncompliance.
My history of noncompliance has to do with what did

EPA -- did EPA have a problem with -- with RAM,
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- Incorporated? What is the history of noncompliance with

RAM ig different between the relationship with EPA and

us?

Because the -- the relationship between the State and

RAM, because the staté is there as the implementing
agency.

I wanted to do an independént inspection, regardless
of what Mr. Roberts had found in the -- in the past;
however, I had enough documentation on the EPA le%el that
indicated they did have a history of noncompliance, so I
didn't need further docﬁmentation from Mr. Roberts.

The history of noncompliance that you referred to is
the one $750 fine for one UST violation?

Right.

' And something that had nothing to do with UST, but an’
aboveground tank, right?

That's.correct.

And you --

But our policy does say that you can consider other
violatiohs, EPA violations other than USTs in our policy.

Is it your testimony that the only reason that you.
had John Roberts accompany you for these two days was as a
pathfinder?

No, I'm not saying that. I'm jﬁst saying that

that -- that was part of it. The fact is that it is
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always a good idea to have a state representative with vou
while you are doing this, to show that wé are both |
committed to the correcting of violations, if found; if
there's an enforcement necessary, that we are basically on
the same page.

It always makes things a lot easier to have a state
representafive with you. Particuiafly ffom the standpoint
that he -- he is more familiar with the -- the layout of
the facilities; they have been there before. |

He has been there before, he is more familiar, but
you didn't allow him to tell you about what he knew, what
he had found? Or am I -- you'know, or am I
misunderstanding your testimony?

My testimony is I really didn't care what he found
prior to that. I was doing my -- my inspection. I
actually'didn‘t -- would prefer that he didn't tell me, so
that I can do an independent inspection without -- without
a -- any tainting from what the State had found before.

Now, unfortunately, in this situation, you know,
maybe I should have. Maybe I should have asked him, "give
me all your records; let me see what you found before,"
and scrutinized that. |

But my purpose in that_was'to.do an iﬁdependent'
inspection, try to do it without any bias as to whether it

was a goed -- a good facility, a good bwner, or a bad
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operator and ownexr.

So, you know, my -- my whole purpose in doing that is
to not -- not look at past history from the State
standpoint.

All right. But you -- you have indicated that past

_history was very important to you when yoﬁ were

calculating the penalty. And your testimony is that ydu
didn't go back to Mr. Roberts after spending those two
days with him to ask him anything further about the
calculatibn of the $278,000 penalty that you initially
came up with?

‘Well, the history of noncompliance was -- was

established in the fact that we issued a field citation.

I did not even use the history of noncompliance as an

increase in the penalty policy; I -- I essentially kept it
neutral.
I could have added -- I could have added up to

‘50 percent more for the fact that there was a previous

field citation for RAM, Incorporated, at thé Quik Lube. I
mean I didn't use it; I had it, I saw that there was a |
history of noncompliance, but I did not use it in the
calcuiation. |

All right. I think I understand your testimony and
your point, sir.

If I may ask, please turn to Respondent's Exhibit 49
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in the book before you.

Ckay. I'm therernow.

211 right. |

Is this the Preamble té the Rules?

Yes.

Okay.

One more question before we go through this, and that
is: Do youlrecall telling.me that the Oklahoma
Corporétion Commission asked you to -- you, EPA -- to come

do an inspection, enforcement action, inspection, against

RAM?
MS. DIXON: .Your Honor, once again, these
discussions were made during settlement.
MR. SHIPLEY: This had nothing to do with
.settlement. 
THE COURT: Overruled. You may answer the
gquestion.
THE WITNESS: My understanding was that Oklahoma
has -- OCC had invited us fo'conduct inspectioﬁs at
RAM; that was my understanding.
(By Mr. Shipley:) All right. So it wasn't you
calling -- it wasn't yéu, EPA, calling OCClsaying, "by the

way, we want to give you a heads up, pursuant to the MOA,
that we're coming."

OCC called you and said, "please come inspect RAM,"
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correct?

They didn't call me. They called -- they --

 according to Mr. Pashia, he was the one who made the

arrangements, so I don't know -- all I waé asked was to
come up to do these inspections beéauseAGreg couldn't do
them, or something to that effect.

So they knew.I was coming. They didn't say, "John,

come up here and inspect these people." And I don't know

what transpired between OCC and Migster -- Mr. Pashia.

Mr. Pashia has been involved with 0CC for many years, and
whatever arrangements he made with the State, I am not
privy to those -- those arrangements.

My question was do you remember saying to me that the

"0CC had asked EPA to come enforce against RAM?

I had heard that, yes.
And then --
The didn't ask me,.particularly.
COURT REPORTER: T'm sorry?
(By Mr. Shipley:). Further, at any meeting, do you --
COURT REPORTER: Hang on. What was your answer?
THE WITNESS: Yes.
(By M. Shipley:) And further, do you recall saying
to me that the OCC felt they needed EPA to come in to drop
the hammer on RAM, or something to that effect?

I'm not -- I'm not going to say -~ I'm going to say
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that -- my ﬁnderstanding was that 0CC wanted input from
EPA Qn_these inspecﬁions; that was my undeistanding.

They -- they wanted more than input, I believe, isn't
that the case?

For wﬁatever reason, they wanted EPA to get involved
in inspections of those facilities.

You have said that Mr. Roberts -- John Roberts gaid
to you that occ had'trouble with getting compliance from
- _ :

I heard -- I have -- I have heard comments td the
effect that he has had problems with compliance from RAM.
We didn't go into specifics. That didn't necessarily mean
thét -- that he did enforcement. or he wanted enforcement .
I understand that he has had problems with gétting
compiiance. That was all I understoocd.

And you earlier testifie& that Mr. Roberts said this
to you: “Mr. Cernero --

Yes.

-- we need you, EPA, out here to enforce," right?

No, Mr. Roberts never said that to me.

I'm sorry. Okay.

He just said -- in the process of doing inspections,
he has indicated that at times, he has had problems with
getting compliance from RAM. We didn't go into specificé,

essentially just saying that we had some problems.
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And that -- that's not untypical. Inspectors have

problems all the time, so it doesn't necessarily mean that

that was a -- a green iight for us to do enforcement
~action.
Why were -- why didn't you ask him what the prqblems'
waere? |

I didn't really care.

Okay. Did he ever tell you;that his boss,

Mr. Jeffers -- John Roberts' boss, Mr. Jeffers‘-n had
requested EPA to come in?

No, he never indicated.to.me thaﬁ.

He never said it to you?

No.

But did you hear it otherwise?

My understanding was that -- that the OCC wanted EPA
involvement in those particular inspections, and that's
what we did.

Were you ever tqld that Myr. Jeffers had been
personally'aﬁnoyed by Mr. Allford, and wanted to teach him
a lesson?

I never heard that.

Never heard that?

No.

Let's look now, if you would, please,-sir to 49,

which --
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Well, let me make that clear. EPA's job is not to --
it is -- our job is not to be the -- the hit man for OCC.
We are there to do an enforcement actioﬁ, if necessary.
We‘are there to cooperate with OCC.

If QCC wantg to do their own enforcement, they can do

‘their own enforcement. EPA does not -- is not committed

to do enforcement for the state if they request it. It
has to go on the_meritsrof the iﬁspection.

If you do an inspection and there's violations, EPA
is obligated to do enforcement. If there's no violations
found, obviocusly, EPA is not going to pursue enforcement
action.

EPA is not the hit man for any of the states or any
of the tribes.

Were you.here.during Mf..Pashiais teétimony_that EPA
has found numerous violations in tribal facilities, but
never issued any compliance fine ever?

My understanding is that the relationship between EPA
and tribes is totally differenﬁ between the relationships
between EPA and the regplated community.

A tribe is considered a foreign nation. It is
totaily a different entity. EPA is -- has issued field
citations, has issued orders against facilities on tribal
land not necessarily owned by the tribe or operated by the

tribe, but we have done enforcement action and are
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actually in the process of doing enforcement actions

against tribes.

Theré -- there is no such -- there's no record of any

"such fine in the fiscal year 2001, 2002, 2003, 2004, 2005

in the state of Oklahoma on any tribal-owned or operated
UST facility; is that your understanding?

I don't know about Oklahoma. I know we did some in
New Mexico.

Okay. I'm just asking about Oklahoma; I can't cover

the whole United States. But you're also aware that

within the marketing era -- area of RAM, are you not, sir,

there are tribally owned filling statiqns that compete
with RAM?

Well, I'm sure there are.

All right. And you take -- you took great time
telling us that it was EPA's obligation to level the
playing field between competitors. You didn't want one
competitér to not have to pay for compliance aﬁd thereby
be able to undercut his neighbor who is selling
gasoline -- A

That's correct.

-- who did pay for compliance, right?

That's éorrect; however, our relationship, again,
between -- between EPA, the federal government, and

tribes, is different than it is between EPA and the
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regqulated community that is not tribal.
This is something that has been ongoing in all
programs. You know, whether it's good, bad, or

indifferent, that is just the way it is. Hopefully, that

~will be, you know, something that will be taken care of in

the future. -

Essentially; EPA iz acting as a State.for-the tribes.
We are more.interested‘in getting compliance aSsistapce at
this point, and hopefully somewhere down the road, we will

move into the enforcement realm where we would only -- not

_only do the compliance assistance, but we'll also do the

enforcement against tribal entities.

That has not occurred yet. We -- we have no
authority, at this time, to issue enforcement actions
againstitribal enﬁities without going through precess
that's been dictated by.Washinéton. |

That's my story. Short and sweet, I don't have
anything else to say, other than EPA has taken a different
approach to tribal entities.

Nonetheless, it is inconsietent, ig it not, sir, with
your gstated intent to level the playing field and to cause
fairness in the market place by avoidance?

Well, let me make this clear. The tribes are not
free to violate the law; they still have_to get in

compliance. Granted, they may not be fined, but they are
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required to purchase equipment, they are reguired to do
cleanﬁps, they are reqﬁired to do compliance, just like
everyone else ig. There's no ienienée there, ags far as
compliance is concerned.

So has RAM.

I understand what you are saying. I understand you

are saying -- I have said we try to level the playing

field; however; we are trying to level the playing field

along with the regulated community outside of the tribes.

Unfortunately, we do not have the authority to do
the -- take the enforcement action that we would -- we
would normally take that was against a non-tribe.

EPA is not prevented from enforcement other than by

its own choice, unless you have something to show me that

shows otherwise, correct?

Again, I am not -- I am not the person to talk to for

reiationships between EPA and.the tribes. I am an
inspector, an enforcement officer in the Underground
Storage Tank program. I do.ndt make the policies that
dictate how we are to treat tribes.

THE-COURT: I think, Mr. Swisher (sic), you'wve

made your point here, so move on. |
MR. SHIPLEY: Okay. Thank you, sir.
THE COURT: Move on to the next topic.

(By Mr. Shipley:) All right.- Exhibit 49.
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"Undergroﬁnd Storage Tank, the UST EPA regs Preamble. On
the second page --

Ckay.

-- under the "Operating Principles.?®

Yeg, I see it highlighted here.

All righty. The third factér under “Operating
P:inciples." -If you would, read that for the record.

Okay. You are talking about the third bullet there,
right?

The third.

Okay. "The regulations must be kept simple" --

I'm sorry. "Third, most of the facilities." In that
first paragraph under "Operating Principles."

Oh, I'm sorry. Okay. "Third, most of the ~- most of
the facilities to be regulated are owned and operated by
very small businesses, essentiélly'"mom-and—pop"

enterprises, and not -- not accustomed to dealing with

. complex regulatory requirements. Fourth" --

That's okay.
Is that it?
Yeah.
._Okay.
Now, if we go below that paragraph, beginning, "in
response to thé unique aspects of the regulated

community, " the second bullet, which begins, "the UST




10
11
12
13
14
15
16
17

18
19
20
21
22
23
24

25

328 -

regulatory program."
‘Right.

Read that.

Okay. "The UST regulatory program must be designed
to be implemented at the state and local levels. State
and local governments have been and continue to be the
authorities most capable of effective oversight of UST
systems and response to releases."

- And the bullet following that, please; sir, also.

Okay. The third bullet: "The regulations must be
kept simple, underétandable, and easily implemented by the
owner and operator in order to facilitate,voluntafy
compliance. Section 9003 (b), specifiéally indicates that
technical capability can be congidered in developing the
Subtitle I ruleé."

All right, sir. Skip to the bullet two down from
that, begins: "The regulations must be designed," and
let's read that.

OCkay. "The regulations must be designed to retain

the flexibility necessary to accommodate,'where possible,

the special needs of the UST regulated community, which is

largely composed of small businesses with limited
resources available for capital improvements."

Turn with me, if you would, please, sir, to the’

.seventh page of this document.
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1 A Seventh page?

2 Q The pagé numbers --

3 A Okay. Seven of eight?

4 Q -- are found --

5 A Yeah, I see it.

6 Q -- in the lower left.
7 |a I see it.

8 |o Okey-doke.

9 A I just had to take-my glasses off to see it, which is
10 | really weird.
11 Q Beiieve me, I certainly understand that one. Under
12 paragraph Number 7.
13 |a Okay.
14 Q - Coming down one, two, three paragraphs.
15 | a Okay .
1le Q "Given the large number." If you would, read into
17 the redord_that first sentence.
18 A Okay. "Given the large number of UST -- UST
-19 facilities, tank systems, and potential cleanups needed,
20 EPA is convinced that many aspects of this regﬁlatory
21 program‘will be most effectively cared out at the_state
22 ‘ level of government."
23 0 | Yes, sir. And if you would, turn to the next page,
24 - page 8.
25 A Okay .
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And thé last sentence in the first.full paragraph.
fhe first full paragraph, I believe, begins, "finally, EPA
believes.”

okay.

And then the last --

Last sentence there? Okay.

-- last sentencé, if you would read that.

Okay. "A more -- a more realistic and effective
approach is for EPA to provide support, tools, and
guidance to the state and 1oéal regulators_that can be
uséd to improve their programs’ coﬁpliance performance."

A1l right, sir. And that last thing that you read is

the essence of what is embodied in the Memorandum of

- Understanding, the legal document which prescribes the

lawful relationship between EPA Region 6 and Oklahoma,
does it not? | |

Yes. The -- actually, the UST program was designed,
from the very begiﬁning, to be a franchise approach to --
between EPA and the states. It was always meant t£o be a
delegated program.

EPA had no interest in maintaining a large presence
in the Underground Storage Tank program, because of the
large university of facilities that we would have to be

responsible for.

It was always meant to keep it simple; although a lot
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éf people.look at it énd say it's nowhere near simple, but
it's é whole lot more simpler than RCRA, or Air Quality
Rules and Regulations. It was always meant to be a
program that was one by the state entity. |

And -- and it is true, most of -- about probably
50.percent of the facilities that we regulate are |
mom-and-pop; one owner, maybe two owrner; however, I
wouldn't put RAM in that category of being a mom-and-pop.

But that was the approach that EPA took, is to give
as much authority and delegation to the state as possible.

Have you, in your working with RAM emploYees or
managérs, ever been treated disrespectfully?

No.

Have you ever been refused access to records?

No.

And you mention you have been in the offices of RAM.
Do you remember the names of any of the RAM personnel that
you dealt with?

The only one I am familiar with or remember was
Twilah Monroe. |

And this --

Yeah, Ehat;s -- that's why she looks familiar, I
guess, yeah.

And do you recognize Ms. Monroe, I believe?

Yeah.
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Behind me?

:Yeah.

Thank you. And have you found her to be knowledgable
of the appiicable facts of what the program, UST program
re@uires? o |

'Genefally'speaking, yes.

And you found -- you found her to be knowledgable_of
the location of the company recordg, which the UST prograﬁ
calls them?

Yes.

All righty. Aﬁd she's never been uncooperative with
you in any way, has she?

No.

All right. Thank-you.‘ The -- continuing in this
same exhibit, Respondent's Exhibit 49, if you turn over to
the next page, the Final Rules, Preamble, continuing. If
you would lock at pagelz, or -- yeah, page 2 of 26.

Okay;' |

In the paragraph which begins on that page, right

above the "Summary of the April 17th Proposal," the last

sentence in that paragraph, the paragraph that begins, "in

Section 9004" --
The last senténce there?
The last sentence: "Accordingly, EPA."

Okay.
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Read that into the record --

All right.

-- if vyou would,.sir.

"Accordingly, EPA believes that Congress intended EPA
ta play an important leadership role by establishing UST
criteria, and that, consistent with statutory |
requirements, the State and local gove?nmeﬁt should carry
out the program wherever possible."”

Yes, sir. And that's consistent with where we read
the MOA, is it not?

Yes, sir.

All right. ©Now, if you would, turn to page 5 of that

- document.

Okay. I'm there.

All righty.  In -- below Roman Numeral III, entitled,
"Today's Rule."

Yes.

And a "Summary of Today's Rule." If you go down to
the third paragraph, if you would, read that paragraph
info the record for us, sir. It begiﬁs, "in determining."

Okay . "In'deaermining*'adequate enforaement,' EPA
has dafined the minimum authorities and procedures a state
must have. The state must have authority to inspect
records, inspect sites, and fequire monitoring and testing

by the owner. The state must also have procedures for
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inspecting sites and reviewing records. The state must
have legal authority to obtain a temporary restraining
order and a preliminary injunctioﬁ, and to assess or sue
to recover penalties. 1In addition, the state must allow
opportuniﬁy for the public participation in enforcement
actions."

Do you héve any evidence_which suggests that the
State of Oklahoma does not supply adequate enforcement, as
defined here?

Again, I donft have the expértise of Oklahoma to make
that a yes or né answer.

Given ---

I'm assuming it does, because they are a dalegated'
program and they sfill have delegation.

All right. Given your -- giveh your -- you describe
it, limited knowledge, within your limited knowledge, you
have no knowledge that would show that that would be --
that the Oklahoma Corporation Commission doés not measure
up to that standard? |

No, I have no indication.

All right. If you w@uld, turn to page 10 of this
document .

Okay.

All righty. The last.—— the last full paragraph on

that, which is paragraph C, beginning, "achieving the
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ocbjective." If you would, read the last sentence of that

-paragraph into the record, and the first sentence of the

second paragraph - -

Okay. |

-- or the next following paragraph.

"EPA intends to allow stafes to choose a number of
methods that will establish UST programs with clear,
understandable requirements. The three major methods are
discussed below..

"First, a state may adopt or incorporate, by
reference, today's final technical regulations. EPA

already has some indication that several states plan to do

this. "

- All right. .Let's do the -- and the paragraph .
following that:begins, "second."

Okay.

Read that first paragraph --

QOkay.

-- the first senﬁence there for me, sir.

It's all highlighted, so -- ckay. “Sécond, a state
may develop a different regulatory approach that is,
however, analogous to the federal program, because it
satiéfies the performance and objectives for each program
element . "

All right. And skipping now to the next one-sentence
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paragraph.r Read that into the record, please, sir.

Okay. - “Iﬂ.adopting this second approach, the state
may develop different regulations that provide as specific
and clear directives for the owners and operators as do
the federal requirements. One advantage of this method of
rulemaking, that the regulated community will understand
their responsibilitiés_énd can be held to comply with
them."

All right, sir. Now, if you would, gkip down to the
paragraph that's a little over midway on that page,
beging, "Third." |

Okay. "Third, a étate cén use, for example, a
combination of the above approach that copies some
elements of the federal program in some elements, and uses
a different regulaﬁory approach in other program elements.
The state program will -- will.héve-met the no less
stringent.criteria for state program approvél if the
regulations within each element achieve the performance
objectives of thig -- of those elements."

All righty; Now, if you would, turn to page 23.

Page 237 |

Yes.

VOkay.

And the first paragraph, it's an incompleﬁe paragraph

at the top there, but it begins, "for the penalty"
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authority."

And if you would, the second fﬁll sentence thch
begins, "states however," if you would, read that one
sentence.in the recor& for us.

All right. "States, however, do not necessarily have

to have the same penaity level authority to run an

adequate UST program."

And I believe that yéu have told us that you think
the state of Cklahoma has and runs an adequate UST
progfam; is that correct?

| Yes.

All righf, gsir. And further iﬁ that paragraph, one,
two, three, four, five lines from the bottom of that
paragraph that beging, "under the promulgated Section -~

Ckay.

-- 281 --

_Okay.

-- would you read that?

"Under the promulgated Section 281.41(a) (3), states
may determine, during specific enforcement actions, that a
lower penalty may be sufficient to ensure compliance, and
gsimilarly are not restricted to.$5,000 for each tank for
each day of violation as a maximum penalty. If additional
authdrity is obtained. Thus, EPA expects that a state

will evaluate violations on a case-by-case basis, and
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1 ‘enforce fines accordiﬁg to the séverity of enforceﬁent --
2 pf environmental hazard, the intense -- intentions of the
3 owner and operator, a history of past violations, or other
4 1 extenuating circumstances.”
5 Q All right, sir.
6 : MR. SHIPLEY: Your Honor, we have been going for
7 two hours. Could we have a five-minute break?
8 _ THE COURT: Yes.
| 9 ' .~ MR. SHIPLEY: Thank you, sir.
§ 10_ ITHE COURT: Yes. I will say one thing in this
11 general area. Under.the bagic RCRA program, the --
12 and that's Subtitle C that allows EPA to delegate
13 | that enforcement authority to the states, but it
14 nevertheless -- the -- a violation of the state
15 . regulation fs nevertheless regarded as a violation of
16 " the Subtitle C, RCRA; and therefore, the EPA penalty
17 policies are thought determined génerally applied,
18 , rather than the state policies. |
19 . | - Now, whether that samebrule applies here, that's
20 something tﬁat-may be subject to argument:. But the
- 21 ' language is a littie different, although the ultimate
22 outcome may be -- may be the same.
23 | So thank you. We'll take a short recess.
24
25
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{4 break was taken, after which the following

continued:)

THE COURf: The hearing wili_be in order. You
may proceed, Mr. Swisher (sic). Approximately how

much longer db you have with Mr. Cernero?

MR. SHIPLEY: Your Honor, I belieVe that we will

finish before lunch, before noon.
THE COURT: Okay. Thank you.
MR. SHIPLEY: That is my goal and my intent to
do so.
(By Mr. shipley:) I'm going to ask you, please, sir,
to turn to Respondent's Exhibit 57. |
And for the Court's information, this is a document
which has not yet been admitted. I want to see if the
Witness can identify it for us, and then we can discuss
with counsel as to the basis for their objections. I
won‘t-ask him anything othexr thanridentification questions
until we decide whether it's admissible or not.
What did you want me to do?
Do you have -- you have turned to 57, sir?
'Yes; I have got it. |
All right. Respondent's 57 is entitled, "In The
News: Underground Storage Tanks," US EPA Region 6.

. Can you tell us what this document is, sir?
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Let me read this real quickly.'

Sﬁrely.

Well, to kind of summarize, it was an article that
Region 6 put out where I had talked about the fact that,

vou know, even though the régulated community has

installed a lot of equipment and that type of thing, we

are still having releases because of the operation and
maintenance of that equipment, and that we were'trying to
solve the problem by having the states buy into what we
call the Significant Operational Compliance.

It was a ~- okay. We have a program that's called
Significant Operational Compliance. But essentially, what
we tried to do is get all the statea to buy into
determining if a facility is in significant operatiomnal

compliance, so that we could better report those findings

to the -- to the headquarters.
It was a checklist that EPA developed in con -- in
joint effort with our -- some state people; it was kind of

a task force. So that statesg, when they report their
compliance rates, hopefully, their compliant -- we get
those rates on an apples-to-apples basis, where, you know,
some states may look at certain items and say, "yes, we're
in 100 percént compliance, " where some states say, "we are
60 percent compliance," but everybody was kind of using

their own gauge as to what was significant operational
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compliance.

And again, there was.no regulatidn saying what's
significant operational compliance, it wés a -- just a way
that EPA wanted to be able to report to headguarters; we
had th@'states buy into it.

VSo when an inspector goes out and does their
inspection, they use a little checklist called
"Significant Operational Compliance! so that we could
report it to headquarﬁers.

That's been ongoing for another -- a coﬁple of years
now. Again, just because a facility is in significant
operational complianée doesn't mean there's -- there's not
violaticns; it's just we are trying to find those big
areas.tO'make sure those facilities are in compliance, at
least in those areas.

If they were not, if they just -- just to give you a
real quick summary, we looked at two different areas;'one
of them was the prevention side, the other one was reiease
detection side.

There was about or -- seven or eight.qUestions on the
release detection side and eight guestions on the
prevention side. When they answered those questions and
everything was a "yes,ﬁ everything was in compliance, that
particular facility was in significant operatiqnal

compliance.
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If theré was Jjust one "no" on either side of those
areas, then it would be -- they would be not in
significant operational compliance, and it would be
.reported to Washington as not being_in compliance.

All right, sir. This document quotes you, an
énforcement officer. And I would gather this is an EPA

news release?
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Yes.

Yes. You're discussing enforcement of UST within

Region 6, specifically focusing on some things that you,

Mr. John Cernero, have said, correct?

Correct.

MR. SHIPLEY: Your Honor, this gives us
information with regard to -- this is only a two-page
document ; I.only have one point to make here. I
would like to move the admission of Respondent's 57.

'MS. BEAVER: And Your Honor, Complainant
objécts, based on there's information in this
document that is both irreievant and immaterial.

The -- we don't know the basis of the factual
bases of the information that's in this document .
And -- and it's not clear to me what specifically
Respondent's counsel wants to bring out in this |
document. And so we object to the‘—— admitting-this

into evidence, this document into evidence.
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THE COURT: Well, I think it's an EPA pﬁblic
document, so I'm going to overrule the ijeétion and
allow it into_evidencei Exhibit 57 is admitted.into
evidence.

MR. SHIPLEY: Thank you, sir, and we'll be
brief. |
(By Mr. Shipley:) On the second page of‘this

document, the éecond paragraph which begins, "in 2002";
would you read that one sentence for-us, sir?

Yes. "In 2002, EPA-Dallas issﬁed 43 field citations
during 111 inspections in Arkansas, Louisiana, New Mexico,
Oklahoma and Texas. Field citation penalties averaged
$1,094 per facility, and totalled 47,050."

Thank you, éir.. And as far as you know, thgt‘s an
accurate statement?

Yes.

All right.

It probabiy is accurate.

Thank you. Turning to Respondent's Exhibit 58,
another U.S. EPA document entitled, "Enforcémeﬁt and
Compliance History Online, which -- with the acronym
"ECHO."

Are you familiar with the ECHO system that EPA puts
on the website, on itse website?

Actually, I have heard of it, but I am not réally -
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familiar with it; I never even saw 1t on our website or

anything. It's -- but I mean I have heard of it.
All right.
I don't know -- even know where they get the -- I got

the information from, I'm sure, our enforcement people.
Ii'm sorry?

I'm sure they got this -- thiz information is -- is

‘put out by EPA so ‘that the regulated community or the

general public can see what type of enforcement that EPA
does.

Right, sir. The purpose, then, is to advise the
public of the potential responseé by EPA 1f members of the
public decided to violate the UST regulations, correct?

Yes.

Thank you, sir. And as far as you know, the document
the EPA publishes and puts on its website under the
"Enforcement an& Compliance History Online" system are
true and accurate?

I would hope éo.

MR. SHIELﬁf: All right, éir; We.would move for

the admission of Respondent's Exhibit 58.

MS. BEAVER: And Your Honor, just for the
record, the Complaintant objects to the use of this
document. It appears to be a summary. It appears 

to -- I don't -- we don't know how complete this
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summary is. It appears to go across all media, and

just not UST. - It also is unclear to what the factual

bases are for each action, and it also refers to
séttlements document -- sgsettlements which are not --
which do not accurately reflecﬁ penalty amounts that
would be assessed in a heariné process such as this
one. |

THE COURT: Well --

MS. BEAVER: Ana - -

THE COURT: -- let me be clear that this does
cover enforcement actioﬁs or activities in addition
to UST; is that correct, Mr. Swisher (sic)?

MR. SHIPLEY: Your Heonor, this, in my
understanding, édvers judicial, but it will tell us,
Your Honor, what -- what kinds of actions there are.

and what -- what this does is this pulls all of

' Region 6 Indian Country enforcement, in what is

roughly the middle of the page, there is a box
checked, "Indian Country." They -- EPA posts this on
the Web. They don't discriminate between the UST in

Indian Country, so you have to look at all the

- enforcement from Indian Country, and then can

determine from that which are UST enforcements, if
any.

MS. BEAVER: Also, Your Honor, in response to
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that, the majority of -- actually, on the first

several pages, there is no reference to Subtitle I of

"RCRA; it just says Sections 9002 through 9004.

These are some -- they are -- there are some
RCRA cases noted here, but they are different
sections; they are not UST programming.

Additionally, it's irrelevant what the national
enforcement on Indian territory is across the board
of EPA statutes, when this case is specific to UST,
it has.specific facts regarding specific violations
of specific UST requirements.

MR. SHIPLEY: Your Honor, this is a Region 6
document in the middle of the page. This is -- this
is -- this is only Region 6, bnly Indian Country.

And within it, we can look at about midway back,

it breaks out, under the -- under the report, under

the statement, "for public release, unrestricted

dissemination." BAnd it shows case number, case name,

and that this is a UST RCRA penalty, "federal penalty
gought: $600." |

MS. BEAVER: Can_you.n- and I'm sorry; may I
interject? Can you help us to be on Ehe same page
that you are on?

MR. SHIPLEY: Sure, sure.

MS. BEAVER: Because all the pages I am locking
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at do not say what you are saying.
"MR. SHIPLEY: Okey-doke. Let's see.
MS. BEAVER:  Because the:e are documents --

there are documents, apparently, in the back that --

'jthat deal with expedited settlements and field

citations, but none of those deal with penalty
amounts that have been alleged in the Complaint that
have been brought to hearing.. There is a_distinction
that has been tegtified to regarding expeditéd |
settlements through the use of field citations;

So this information is irrelevant for the
purpoées of demonstrating any_inconsistehcy of
application of EPA's penalty.

MR. SHIPLEY: Your Honor, this -- the
document -- the most -- édmittedly, the most relevant
portion of this document are the final one,-two,
three, four, five, six pages which are individual
case reports showing where UST violations have
been -- anywhere within Region-G have been asserted
by Region 6 for USTrviolations in Indian Country,
what those wére. And --

THE COURT: This is -- thesge are restricted to
Indian Country? |

MR. SHIPLEY: Yes, sir.

MS. BEAVER: And again, Your Honor, I must add
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that the information -- we object tb it as being
misieading, as well, because the specifid facts of
each specific case are not here, are not present in
these summaries. They are summafies.

Yes, they are made available to the public;
nevertheless, that does not mean that they get to
ipso facto be admitted into evidence and used in this
hearing.

THE COURT: Well, the arguments are there on
the -- whether it'sArelevant_or not, and whether
under Board precedent I can give any consideration to
it, But I am going to admit Exhibit.58, to the
extent it deals with USTs.

MR. SHIPLEY: Thank you, Your Honor.

(By Mr. Shipley:} If you would, Mr. Cernero --

Yes.

- turn to the last six pages of this document. At
‘the top of this, the page which I am again on, speaks
about Case Number 09-2005-0002, the Tohatchi Chevron

Staticn.

COURT REPORTER: The what? I'm sorry.

MR, SHIPLEY: The Tohatchi -- T-0-H-A-T-C-H-I --
Chevron station..
(By Mr. Shipley:) Do you see that, sir?

Yes, I see that.
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citation case for UST Violatidn, correét?

Yes.

And it goes on to describe, in the case summary,- that
this is "for failure to provide adequate line leak
detector system for UST piping system, failure‘to have an

annual line tightness test on pressurized piping, and

failure to install adequate overfill" -- I can't

understand this wofd -- prenation -- "prenation
equipment"; probably "preconnection" equipment in a new
tank.

Do you gee that?

Yes.

And what is the total federal penalty soughtlfor-
those UST violations?

Well, according to this, under the field citation
pfogram,_it was a-$600 fine.‘

All right, sir. And turning the page to Case Number
09-2005-2003 (sic), the Alamo Navajo School Board, that
shows a UST field citation for "failure to provide release
detection method fpr tanks, failure to provide adequate
line leak detector system for UST piping, failure to use
spill prevention for the existing system;" And what was
the total penalties sought under that field citation?

Based on the field citation, which does not involve
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any type of court proceedings or attorney's feesg or

anything like

that, was $1,050.

Thank you, sir. Turn the page to the next one, the

Pinehill Fina Market, another UST. This is an

Administrative Penalty Action using a field citation for

UST, involving a failure to use spill prevention for an

‘existing UST system.

MS. BEAVER: I'd like to make an objection, Your

Honor, to the characterization. Thisg is not

considered an Administrative Penalty Action.. An

Administrative Penalty Action is what is going on

right now. An expedited settlement for field

citation
THE

correct?
MS.

MR.

document .

THE

MR.

is not an Administrative Penalty Action.

COURT: That requires a Complaint; is that

BEAVER: Yes. Yes, Your Honor.
SHIPLEY: I am just reading the EPA
It speaks for itself.

COURT: Proceed. Let's expedite this thing.

"SHIPLEY: "Utilizing expedited settlement,

field citation.®

I'm sorry. I gather we're through with

objections?

(By Mr. Shipley:}) On the Pinehill Fina Marketing

case, given the violations, they are to use "spill
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prevention for existing UST system, failure to ensure
proper operations of cathodic protections system."

What was the total federal penalty sought and
assessed in that action, sir?

It was 3450, which does not consider the number of

- tanks, days of vioclations, sensitivities. TIt's just a

flat s5450.

Thank you, sir. Turn the page to Thoreau High
School, a UST violation. This was an "Administrative
Penalty Action -- actidn utilizing an expedited
settlement, field citaFion, pursuant to RCRA Subtitle I, ™"
et cetera.

"The violation involves failure to maintain records
of release detection for unleaded tank, failure to provide
adequate line leak detector system for UST piping system;
failure to have annual line tightness ﬁest on pressurized
piping.n"

And what was the total federal penalty sought and

assessed in this instance, sir?

S8ix hundred dollars.

All righty. Turn the page to the Newcomb Bus Barn, a

UST violation. "Administrative penalty action utilizing
the Expedited Settlement Procedures pursuant to RCRA
Subtitle I. Violation involves failure to maintain

records for release detection monitoring to Underground
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Storage Tanks,.and fallure to provide an adeéuaée line
leak détector system for UST piping." And what was the
total federal penalty sought and assessed here, sir?

Three hundréd,dollars.

Three hundred dollars? Turn the page. This is the
final'pége in this document. The Shiprock Trading
Company. "And Administrative Penalty Action using'the
Expedited Settlement Proceddres pursuant to RCRA
Subtitle I" for UST violations.

The violation involves failure to maintain records of
releaée detection monitoring to Underground Storage Tanks.
And the order directs the'fécility to show how they will
provide cathodic protection.

They didn't have cathodic protection at the time, but
they weren't cited for that. What is the total federal
penalty sought and assessed in thét action, sir?

One hundred fifty dollars.

Thank you. Turning to Respondent's Exhibit 59.

This, again, is the Enforcement and Compliance History

Online EPA website document. The -- the document states

in this case that this document is covering the state of
Oklahoma, and thig is in Indian Country.
MS. BEAVER: Your Honor, I must interject and
object on behalf of the Complainant for this --

Respondent's Exhibit 59 for the same reasons that
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Your Honor excluded the same portion of Respondent's

Exhibit 58.
Again, this appears to be a summary of no -- of
all violation -- of all EPA statutes across the

board, from The Clean Water Act to Safe Tribute Water
Aet, and none of these viclations appear to be for
UST violations; in fact, I'm'skimming thfough, and I
don't see one reference to _- anywhere of Sections
9002 to 9004 on this document.

MR. SHIPLEY: The point is that these are all of
the enforcement actions brought, and there weren't
any in Oklahoma for this time period. That. is the
point, Yoﬁr Honor.

Region.6 issues thig showing all of the other
enforcement actions they take in this -- in Indian
Country in Oklahoma, and'they have three peges of
cases where they haﬁe brought actions under the.
solid -- I mean pardon me -- The Safe Drinking Water
Act, The Clean Air.Act, Clean Water Act, but there is
nothing under RCRA UST.

MS. BEAVER: And Your ﬂonor;.we would object to
this as misleading. We do not know that this is a
comprehensive list of every single case across media
that's been -- that was filed in whatever time period

this represents.
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The ECHO syétem ig not for the purpéses of
.guidance, as much as it is a -- it is a reporting
system, kind of a reporting system. It's not -- we
don't know that it's comprehensive.

~ We feel like this particular exhibit may be
misleading, and we object to its relevance and its
materiaiity, as far as the facts of this case and
applicability'in this case.

THE COURT: Well, I'm going to sustain that
objection, Mr. Swisher (sic). I think that's ;— this
is trying to prove -- well, prove a negative, I
guess, by proving a lot of other things. So that
objection is sustained at thié time. |

MR, SHIPLEY: All right. Your Honor. Let me,
if T ﬁay, approach'the witness. I want to show him a
document that's.been marked as Respondent's
Exhibit 67 and ask if he can identify that.

THE COURT: Yes, you may do so.

(By Mr. Shipley:) ' The -- before we get to 67, the

~record will reflect that what we would have offered in

59 -- Exhibit 59 is consistent with Mr. Pashia's testimony

that there were no UST enforcement actions in Oklahoma by -

Region 6.
And I should ask the witness if the witness is aware

of any UST actions by EPA in Oklahoma against Indian
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Country UST facilities, from fiscal year 2001 to tbday.

Are you asking me that guestion?

Yes, sir. |

I'm -- I'm not really sure exactly what has been done
on Indian 1ands,-becéuse I'm not really kéeping up with
that. |

Okey-doke;

So I don't know, I mean, what they are doing. ' I know

that we have not taken any type of complaint, other than

field citations in Oklahoma in the last five years. Other
than, well, Tinker Air Force Base; that was '98, thaugh.

And Tinker Alry Force Bage, as we knbw, ig not an
Indian --

Right{ nbt Indian land, yeah.

-- tribal-owned facility.

Yeah, right.

ATl right. Thaﬁk you, sir.

Uh-huh.

And that was, as I believe we've earlier established,
in 1998 --

| In '98, right.

Thank you. If-I may, sir, turn your attention to
Respondent's Exhibit 67, which has not yet been stipulated
to for admissioﬁ. This describes the reason why the

Enforcement and Compliance History Online is maintained by
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And you have testified alréédy that one of the

EPA,
reasons is -- why EPA goes to this trouble is that they
wish to have the dissemination to the public generally,

and to the UST community specifically, of what happens if

pecople do not follow the EPA and the OCC regulations and

laws.

it's

Is that your understanding?
Yes.
Yes, sir.

Again, I'm not that familiar with ECHO. I mean

-- I learn more about EPA from other people than I do

my Owll agency.

Pardon mé, ves, I understand.

THE COURT: My book, Mr. Swisher (sic) doesn't
have a copy of proposed Exhibit 67 in it.

MR. SHIPLEY: Yes, sir. |

THE WITNESS: Yeah, this one didn't either.

MR. SHIPLEY: I just handed --

THE WITNESS: Okay.

MR. SHIPLEY: -- cone to the réporter, Youx
Honor.

THE CbURT: Thank you.

(The reporter handed the exhibit to the Court.)

MR. SHIPLEY: Thank you, Ms. Reporter. And this
was -- this was not in the bdok.

All of the exhibits in the book have, of course,
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1 - been exchanged for days, if not wéeks. ‘But
2 | anticipating that the question about what' ECHO is, we
3 ) pulled this from the EPA site the night before last,
4 thinking that perhaps that the summary by EPA about
5 : the ECHO site would be of interest to the Court and
6 | for the record. |
7 Q (By Mr. Shipley:) Have you had a moment,
8 Mr. Cernero, to examine Respondent's Exhibit 677
9 A - I just scanned it, basically.
10 Q Sure.
11 | MR. SHIPLEY: We believe that it would be
12 : ' appropriate, Your Honor, to enter into the record
13 Respondent 's Exhibit 67 regarding the -- describing
12 | the ECHO system and why EPA takes the trouble to
15 disseminate and make public these particular records
le ' on its website. So-we move the admission of
17 Respondent's Exhibit 67.
18 | MS. BEAVER: And again, Your Honor, the
19 _ Complainant objects to relevance, materiality. EPA
20 makes public a myriad of records. There is no
21 | relevance to this matter of a sheet that explainé one
22 of EPA's many databases where there's information
23 | housed.
24 : THE COURT: Well, I'm going to éverrule the
25 : objeﬁtion, and Exhibit 67 is admitted.
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MR. SHIPLEY: Thank you, sir.

- (By Mr. Shipley:) If yoﬁ would, Mr. Cernerc, read
the first line and the site.

The first --

"EPA is committed."

Okay. The whole paragraph, or just --

No, just the first --

Okay.

-- senteﬁce; I'm sorry.

Okay. "EPA is commitﬁed to public access to
environmental information, and has WOrked with states to
develop a format for providing Internét access to
information contained in core EPA data systems.“

Thank you. And the first sentence of the second
péragraph, please, sir.

Okay. "EPA has worked with state governments to
develop the content of the site and ensure accurate data."®

All righﬁy, and I appreciate your time.

And let's move now, if we may, to Respondént's
Exhibit 60; again, an ECHO document.

This document focuses on cases filed by EPA generally
in.Indian Country, and this focuses on all Underground
Storage Tanks across the country for fiscal year 2001 to
the present.

Is this 60, did yoﬁ say?
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The indian Country is not checked.
this right? |

I'm sorry?

The -- on 60, page dne of two, doe
Indian Country was checked, or'méybe I'm mistaken. It
says Oklahoma, but it doesn't say that Indian Country was
checked. You said it was Indian CbuntrY?

Just a momeﬁf and let me check and make sure -- I
think that was my understanding.

I think this is for everything.

Thank you very much. This shows all of the UST
non-Indian --

Okay.

-- in Oklahéma, UST violations --

Okay.

== fbr the period of time of 2001 through the

present. And only RCRA, Subtitle I, UST viclationsg,
non-tribal, by Oklahoma.

This one does have Tinker Air Force Base in there.

I can't heat you, sir.

Thig one does have Tinker Air Force ﬁase in there. I
don't know why it would have it if it was going from 2001.

.I can't tell you, eiﬁher, but it's the first one up,

because it's 1998 Tinker Air Force Base, as you testified.
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Yeah.

For 551,000 in 1998, UST. For some reason, that is
the one exception. And everything eléerthat you will find
is 2001 to the present. |

Could have been that it settled in 2001. It started
in '98 and settled. Maybe that's why it's in there.

MR. SHIPLEY: Perhaps. Okay. It doesn't ailow
for that discrimination, but Your Honor, we'd move
the admission.of Respondent's Exhibit 60. |

MS. BEAVER: And Cdmplainant, Your Honor, would
have the éame objections to this document as with the
other documents.

We object to the document as irrelevant and
immaterial. That the document does not provide the.
facts -- the specific factual bases for the.
violations, and neither does -- do any of these.
documents'compare with what we are doing here today,
as far as proceeding through hearing for alleged
violations and associated penalfies in a compléint,
as opposed to a settlement fqr field citationm.

MR. SHIPLEY: Well, in fact, it does. We-have
RAM listed in here; it's ohe of the documents
shows up, Your Honér, in this fieldt

MS. BEAVER: And my understar

was still -- the previous RAM viola.
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citation was the result of a field -- was a field
citation.

MR. SHIPLEY: This -- this is the case that we

have before us, listing the total federal penalties

sought of $279,752.

MS. BEAVER: Could you show me whererthat is in
thig? Because there are a million documents here.

MR. SHIPLEY: Yes. It is ——.from -- from the
back --

- THE WITNESS: I found it.

MR. SHIPLEY: -- three, four, five. It is the
fifth page from the back of the document. And again,
you guys have had this for déys; if not weeks.

. MS. BEAVER: Again, Your Honor, with the
exception of that one page; this is not a caée that
has been settled. This -- this partidular case 1is
in -- has proceeded to hearing. We are dealing with
a non¥settlédrcase, and we are pursuing the
violations and associated penalties for this case.
The other doquments in here are not on par with this
case.

MR. SHIPLEY: The case summaries, Your Honor, in
each instanée show that the violations were all of
the same nature, UST viclations. And if there were

any other cases during this five-year period of time
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that EPA had filed in Oklahoma, they would be here.
This is the entire summary of UST for the past five
years.

MS. BEAVER: And again, the challenge is that
these are case gummaries. These are not all of the
gspecific alleged facts, how many tanks were i1nvolved,
what would the specific facts -- what -- was it a
first-time violator, was it a wviolator Qith a
compliance histbry. None of those facts are present
in these documeﬁts.

THE COURT: Well, that's always a gquestion when
you try to compare, you bring in the ——.the
coliateral issues of really how_similar are the
cases, and are the viclations reaily the same.

So those are always objections that can be made
for this. BAnd that's the basis, as I.understand it,
for the -- one of the bases for the Board to rule
that settlements are not -- not relevant.

But I'm going tc admit this document. It is
limited to USTs, but that's cross country,

Mr. Swisher (sic)?r

MR. SHIPLEY: I'm sorry, it's limited to UST and
what, sir?

THE COURT: Across country? -The whole country?

MR. SHIPLEY: No, sir, this ig Oklahoma only.
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THE COURT: Only Oklahoma?

MR. SHIPLEY: Thig i=s only Oklahoma, only-UST,
non—tribal,rfor the pericd of 2001 to the present;
although, as the witness has pointed out,.for some
reéson, the one case of Tinker, which was a 1998
case, is within the document on the webgite; I can't
explain why. But anyway --

THE COURT: Well, I'm going to admit it. So you
can make your -- your arguments.

MR. SHIPLEY: Thank you, Your Honor.

(By Mr. Shipley:) You may know, and it may take
examining -- well, let me just ask you to, over the lunch
period, Mr. Cernero, look at this document, and I will ask
you what the highest penalty during this |
five-and-a-half-year period of all the cases filed that
are USTrviolations in Oklahoma were, outside of Tinker.at
51, RAM at 276, and I think you will find the next lafgest
is 55,000 and something.

But take == I will just ask you to do that, and we
will take that ﬁp briefly.

MS. BEAVER: Your Honor, may I object to the
instruction by Respondent's counsel that my -- our --
the complainant's witness take lunch hour to review
documents. And there -- all these ddcuments -- there

are numerous documents here.
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Number one, that the witness needs t¢ have
lunch, and then we also have things that we need to
discuss with our wiﬁﬁess;

So we object to this instruction, and that it be
something that the witness has to do.

If -- if the Respondent's counsel wants to take his
cross examination time to go page-by-page through this
exhibit, then we can do that, if.Your Honor would like to
do that, in the heafiné.

MR. SHIPLEY: I realize I do not and cannot

'instruct,.nor did I intend to sound like I was trying
to instruct. |

I was going to.réquest that; but again, if the
witness doesﬁ't wigsh to do that, that's fine. The
document will speak for itself, énd we have a Summary
here which we will go thfough after lunch.

Thank vyou, Your Honor.

We are at a stoppiﬁg point. 'And while I haven't
completely finished, because I have g@t three more
documents that I hope that this witness will be able
to identify and we can-admit through him, because
there are three more that‘we have not reached
agreement on the admission of that are in our book.

So with that, if I may, Your Honor, I would

suggest that we take our lunch break.
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THE COURT: That's satisfactory. We'll take a
one-hour lunch and recess.
MR. SHIPLEY: Thank you, sir.

* ok ke ok ok ok

{A lunch break was taken, after which the

following continued:)

THE COURT: The hearing will be in order.

You.may proceed, Mr. Shipley.

MR. SHIPLEY: Thank you, Your Honor.

We have -- if I may approach, Your Honor.

THE COURT: Yes.

MR. SHIPLEY: Thank you. We have markéd for
identification a suﬁmary of EPA non-Indian UST
enfbrcement in-Okiahoma,-which is é -- for fiscal
year 2001 through the present,.which is a summary of
the Reépondent's Exhibit 60, which was admitted
shortly before lunch.

This document, we gave to the EPA yesterday
morning to look at. I'm going to hand the withess --
there's one with it -- and.one to the witness, and
one for the Court. |

This document, Your Honor, is simply a
demonstrative exhibit which is a summary of the

penalties set out_in Respondent's Exhibit 60. They

are in chronological, I believe.
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MR. KELLOGG: Yes.

MR. SHIPLEY: Chronologicallorder showing --

starting off with the one penalty, which is, for

reasons which we don't know, outside of the fiscal

yvear 2001 to present; that being the Tinker Air Force

‘Base, a $51,000 fine through the.preéent, as I say.

And we have subtracted from the total of all of
these penalties, the $279,752, which Was originally
assessed against RAM, showing that all of the other
penalties total $82,000, of the 37 facilities other
than RAM. And we want to.move the admission of this
demonstrative Exhibit 68. |

MS. BEAVER: Your ﬁonor, Complainant would
object for several reasons; again, as for irrelevant,
immaterial, misleading. We do not -- this document
was apparently a summary prepared by the Respondent.

We believe that the exhibits that Your Honor has
already admitted speak.for themselves, and there.
doesn't need to be a summary of a summary.

We are not familiar with the a&cﬁracy of this
particular document, and so that would be our
objection as to the admission of this document.

MR. SHIPLEY: It is what it isg, Your Honor. Ve
gave it to them yesterday. If they wish to compare

it to the Respondent's Exhibit 60, which they had for
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over.a week, whatever. It's simply --

THE COURT: Well, I gather_this document wasn't
préviously presénted to EPA counsel; is that correct?

MR. SHIPLEY: This document, 68, wasrgiven to
them yesterday morning shortly after we finished the
preparation of it.

It's simply, as I said, a summary of the
penalties assessed and the facility againét which the
facility -- a penalty was assessed for the fiscal
year 200i to ﬁresent, derived from this Respondent's
Exhibit 60.

THE COURT: Well, is this information in the
other exhibit, like Exhibit 607

MR, SHIPLEY: I'm sorry, what was the'question?

THE COURT: Is.this information in the other
exhibits, other Respondent's exhibits; for example,
Exhibit 60, I believe?

MR. SHIPLEY: Thig is exactly that. 1It's a
summary of the information whiqh ig in 60. The only
additionél information is we have calculated a total
on the fourth paée, and we calculated a total on the
first page. |

THE COURT: Okay.

MR. SHIPLEY: Those were the only --

MS. BEAVER: Your Honor, if I may object, as
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well. Tt was my understanding when I received this
it was for demonstrative purposes not to be admitted
into evidence.

Also, this summary of the summary does not

include the other factors that afe included in the

previously admitted exhibits; i.e., what -- whether
it was a settlement or field citation.

And what the -- well, it's -- I mean it -- it
appears to be just listing certain bits of
information out of what was previously offered. And
so it appears to bé misleading for us when the --
when the infofmation in the pfevious exhibits is
sufficienﬁ to communicate the information that is
presented in this Exhibit 68.

MR. SHIPLEY: It's simply for ease of reviewing,

Your Honor.

THE COURT: Well, I'm going to admit it. I mean

it's --

MR. SHIPLEY:‘ All right.

THE COURT: 'It's beyond the normal rule for the
exchange bf exhibits, but I'11l admit it on the bases
that it's strxictly to facilitate the informatioh
that's already in other exhibits.

MR. SHIPLEY: Thank you, Your Honor.

THE COURT: So 68 is admitted.




