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RELEVANT PROCEDURAL BACKGROUND AND STATEMENT OF ISSTUES

Appellant, Howmet Corporation ("Howmet” or “Appellant™), filed an appeal of the
Presidimg Officer’s (or “Court’s”) September 30, 2005 Initial Decision in the above captioned
matter. The Court held that Howmet violated RCRA as alleged in complaints filed by Region 11
and VI of the Environmental Protection Agency (“EPA™) and ordered that Appellant pay the
stipulated penalty ($309,091) agrced to by the partigs. Initial Decision at 3, The Court’s Initial
" Decision followed its April 25, 2005 Order on Motions (“Order”) which granted Complainants’
Motions for Partial Aceelerated Decision on Liability and to Strike Respondent’s Affirmative
Defenses {*Motion for Accelerated Decision™). Howmet’s appeal focuses on the Court’s Order
and the liability determinations therein.

EPA’s complaints were issued pursnant to Section 3008 of the Solid Waste Disposal Act
as amended by the Resource Conservation and Recovery Act and the Hazardous and Solid Waste
Amendment Act (commonly referred to as “RCRA™ or the “Aci™), 42 U.S.C. § 6928, The
complaints alleged that Howmet viclated RCRA and its iraplementing federal or authorized state
regulations. They also sought injunctive relief and civil penalties.

While the case is presently consolidated, two actions were criginally filed. Region 11 of
EPA filed a complaint regarding Howmet's Dover, New Jersey facility in October, 2003 (Docket
No. RCRA 02-2004-7102). Region VI of EPA filed a complaint regarding Howinet’s Wichita
Falls, Texas facility in September, 2003, and an unepposed motion to amend that complaint in
August, 2004 {Docket No. RCRA-06-2003-0912). The complaints were consolidated on
September 14, 2004 but each Region filed its own Memorandinn of Law in Support of its Motion

for Accelerated Decision on Liability and to Strike Respondent’s Affirmative Defenses (“EPA



Accelerated Decision Memoranda™).! Region 11 and Howmet entered factual Joint Stipulations
regarding the New Jersey Howmet facility; Region VI and Howmet entered Stipulation of Facts
regarding the Texas facility, The Joint Stipulations and Stipulation of Facts were respectively
filed with each Region’s Motion for Accelerated Decision. Therezfier, all pleadings/memoranda
wete jointly made by the Regions, The Court’s Order and Initial Decision encompass Howmet's
New Jersey and Texas facilities, reflecting the consolidation of thesc matters.

During the ajleged time period, Howmet’s New Jersey and Texas facilities manufactured
gorrosive resistant metal parts or castings for engines and generated a liquid potassimm hydroxide
and water solution waste stream in the manufacturing process. Prior to November 2000,
Howmet scnt a portion of this waste stream off-site to be used in the production of land applied
fertilizer, As the Court held, the used potassium hydroxide/water solution sent to the fertilizer
manu facturer constituted a solid and characteristic hazardous waste subject to RCRA
jurisdiction. Howmet however: 1) sent fhis hazardous waste to facilities without EPA
identification numbers, f.e., facilities that were not authorized t¢ veceive or manage hazardous
waste; 2} failed to utilize hazardous waste manifests, which would have informed botl: the
transporter and the receiving fertilizer manufacturing facilities of the corrosive nature of the
material; 3} failed to notify the receiving facilities whether the waste was too contaminated for
land application without treatment; and 4} shipped the waste from its New Jersey facility to the

fertilizer manufacluring facilitics nsing a transporter that was not authorized by EPA to transport

' Region I filed its Motion and supporting memorandum and materials on or about
Augnst 26, 2004, Region VI filed its Motion and supporting memorandum and materials on ot
about October 1, 2004,



hazardous waste - all in violation of RCRA and the regulations cited in EPA’s complaints, *
Order at 21.

There arc two issues before the Board. First, was the material in question a * spent
material” and therefore, a RCRA regulated solid and hazardous wasie? Second, if the material in
question was a 3 spent material, did Appellant have fair notice of the regulations?

The Court correctly held that Howmet's used KOH constituted a spent material based on
the plain wording of the regulation. Id at 21, Moreover, the plain language of the regulation is
reinforced by the preamble, id at 15, consistent with precedential administrative case law, id at
11 n. 23, and supported by federal court decisions. Id. at 15, 21, The Court thus concluded that
Respondent had fair notice of the disputed regulation. Id. al 9. Finally, although not contested
by Appellant, the Court held that Howmaet’s spent material constituted a solid and hazardous
waste and that Howmet violated the regulations as alleged in EPA’s complaints, Id. at 21.

EPA will limit ils response to the two issues raised by Appellant. However, if the Board
a?,dﬂpts the Presiding Officer’s ruling thal Howmet's used KOH constituted a spent material and
Howimet had fair notice of the regulations, the Board should further find that Howmet’s used
KOH constituted a solid and hazardous waste and that Howmet violated the regulations as
alleged in EPA’s complaints since these findings have not been appealed. |

For the reasons set forth herein, EPA respectfully requests that the Board: 1) find that

? §pecifically, Howmet violated the following federal (ot equivalent state anthorized)
regilations: 1) 40 C.F.R. § 262.12(c) by failing to send hazardous waste to facilities with EPA
identification numbers; 2) 40 C.F R. § 262,12(c) by failing to utilize a transporter with an EPA
identification number; 3} 40 C.F.R. § 262.20 failing to prepare manifests for each shipment of
hazardous waste sent off-site; and 4) 40 C.F.R. § 268,7 by fuiling to prepare and send land ban
notifications for hazardous waste sent off-site to Royster. See n.6 infa.
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Howmet’s used KOH constituted a spent maferial; 2) find that Howmet violated the regulations
as ¢cited in EPA’s complaints; and 3) order Appellant to 1) manage the used KOH generated at its
facilitics as a hazardous waste and ii) pay a civil penalty in the amount of $309,091 .7
RELEVANT STIPULATED FACTS

The Court’s grant of accelerated decision was hascd on its application of the law to
stipulated facts.! There were and remain no genuine issues of any material facts. Appellant has
not raised any facinal issue in its Appeal.

Because the focus of Howmet’s appeal is whether its used KOH constifutes a spent
material, EPA has only reiterated stipulations which relate to that point, ®

I. Howmet’s New Jersey Faeility:

1. Howmet Comoration (“Howmet™) owned and aperated a manufacturing plant located at
or near § Roy Street, Dover, New Jersey 07801- 4308 (the “Dover or New Jersey
facility™). See Joint Stipulations (hereafter “Stip.”} at 9 9.

2. Howmet manufactured precision invesiment castings for acrespace and industrial gas
turbine applications at its New Jersey facilily. Stip.{ 4.

3. Howmet utilized a liquid potassium hydroxide (“KOH") and water {“H20™) solution

3 See Joint Stipulation on Penalty Amount, filed August 25, 2005. The stipulated penalty
amount consists of $151,433 for violations at Howmet’s New Jersey facility and $157,658 for
violations at Howmet's Texas facilily.

4 The Court’s finding of liability was based solely on the parties’ stipulations and
admissions, Order at 9, n. 17. It should be noted, however, that EPA’s filings in the underlying
proceeding included three declarations, all of which the Court held were admissible and could
have been considered by the Court had it been necessary. Id. EPA agrees with the Court that the
facts set forth in the entercd stipulalions are sufiicient for a finding of liability. The Declarations
however are cited below (int the Statement of Facts) because they provide further support, depth
and color to the action. They do not provide additional evidence necessary for a finding of
Hability.

* The Stipulations, in their entirety, are attached to Appellant’s Brief as Exhibit A and B.
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{"KOH/H20™) to leach out or remove (clean) ceramic core from metal castings during
manufacturing operations at its New Jerscy facility, Stip.§ 11.

Howmet contitually used or re-used the KOH/H20 solution to clean metal castings until
the solution could no longer be effectively employed by Howimnet for this purpose without
being reclaimed or otherwise processed. {Hereinafter, used KOH/H20 solution that could
no longer used by Howmet to clean castings will be referred to as “used KOH.™) Stip. §
13.

Howmet accumulated the used KOH in a storage tank at its New Jersey facility and then
either: a) discarded the used KOH as a hazardous waste by sending it to an off-site
autherized hazardous waste dispesal facility; or b} sent its used KOH ofi-site to Royster-
Clark (“Royster”™), a fertilizer manufacturer, Stip.q 13,

Howmet’s decision on whether to send the vsed KOH off-site to an authorized treatment
storage or disposal facility or to fertilizer manufacturer Royster was entirely contingent
upon Royster’s need for the KOH in its fertilizer manufacturing process. The used KOH
was generated using the same ingredients and process regardless whether Howmet sent
the used KOH off site as a hazardous waste or-to Rovster, Stip. T 14.

Hownet sent used KOH from its New Jersey facility to fertilizer manufacturer Royster-
Clark, Ing, (“Royster™) to be used in the production of land applied tobacco fertilizer at
Royster's Plymouth and Rocky Mount, North Carolina facilities ("fertilizer
manufacturing facilities™).Siip. § 16.

Rovster pumped the used KOH received from Howmet into a fertilizer materials mixer,
ag needed, The used KOH was a source of potassinm and conirolled {neutralized) the pH
of the fertilizer mixture. Stip. 7 19.

I1. Howmet’s Texas Facility:

1.

Howmet owned and operated a manufacturing plant located at 6200 Central Freeway,
Wichita Falls, Texas (Facility). See Stipulation of Facts (“Stip™ 9 3.

Howmet manufactured precision investment castings for asrospace and industrial gas
turbine applications at the Facility, Stip, 9§ 4.

Howmet utilized a liquid potassium hydrexide {KOH) and water (H20) solution
(KOH/H20) to leach out or remeve {clean) ceramic core from metal castings during
manufacturing operations at the Facility. Stip. 7 10.

Howmet continually used or re-used the KOH/H2G solution to ¢lean metal castings until
the solution could no longer be effectively emploved by Howmet for this purpose without



being reclaimed or otherwisc processed. Hereinafter, used KOH/H20 golution no longer
used by Howmet to clean castings is referred to as “used KOK.”  Stip. 4 11.

3 Howmet accumulated the used KOH in a storage tank at the Facility and then either (a)
discarded the used KOH as a hazardous waste by sending it to an off-site, authorized
hazardous waste disposal facility or (b} sent its used KOH off-site to Royster-Clark, Inc.,
{Royster), a fertilizer mannfacturer, Stp. 9 12.

6. Howmet’s decision as to whether to send the used KOH off-site to an authorized
hazardous waste treatment, storage or disposal facility or to Royster was entirely
contingent upon Royster’s need for the KOH in its fertilizer manufacturing process, The
used KOH was generated using the same ingredients and process, regardless of whether
Howmet sent the nsed KOH off-site as a hazardous waste or to Royster.  Stip. ¥ 13.

7. Royster pumped the used KOH received from Howmet into a fertilizer materials mixer,

as needed. The used KOH was a scurce of potassium and confrolled (nentralized} the plI
of the fertilizer mixture, Stip. 18,

STATEMENT OF THE CASE AND RELEVANT FACTS

L. Statutory and Regulatory Framework

Federal regulation of hazardous waste is primarily based on RCRA and its implementing
regulations.

Sections 3001(a) and (b) of RCRA, 42 U.5.C. § 6921(a) and {b), direct the Administrator
of BPA to promulgate criteria for identifying and listing hazardous waste, taking into
consideration numerous factors including toxicity, cotrosivenesss and other hazardous
chara-::;teristics. Section 1004(5) RCRA, 42 U.S.C. § 6903(5), defines hazardous waste as a
subset of solid waste, The statute further defines solid waste to include any “discarded material.”
Section 1004{27) RCRA, 42 U.8.C. § 6903(27). Pursuant to these statutory provisions, EPA
promulgated regnlations for the identification and listing of solid and hazardous waste on May

19, 1980, 435 Fed. Reg. 33,073, These regulations, as amended, are codified in 40 C.F.R. Parts



260 and 261.

Section 3001(d)(2) of RCRA, 42 U.5.C. § 6921(d)2), requires EPA to adopt standards
applicable to the legitimate use, reuse and tecycling of hazardous waste. Pursuant to this
statutory authority, EPA promulgated regulations defining which secondary materials constitute
solid and hazardous wastes subject to RCRA jurisdiction when recycled. 50 Fed, Reg. 614 (Jan.
4, 1985). These regulations, as amended, are codified in 40 C.F.R. Parts 260 and 2561.

Under Section 3006(b) of the Act, 42 U.8.C. § 6926(b), EPA may authorize a state to
operate a hazardous waste program in lien of the federal program. EPA authorized New Jerscy's
hazardoys waste programs pursuant to this statutory provision. See 64 Fed, Reg. 41823 (Aug. 2,
1999} and 67 Fed. Reg. 76995 (Dec. 16, 2002). EPA also authorized Texas’ hazardous waste
program. Sez 49 Fed. Reg. 48300 (Dec. 1, 1984). Section 3008 of RCRA, 42 U.S.C. § 6528,
authorizes the Administrator of EPA to issue an order assessing a civil penalty and/or requiring
compliznce for any past or current viclation of RCRA, including enforcement provisions of the
authorized State program. The complainis issued in this action cite federal and state regulations,®
Definitions of Solid and Hazardous Waste

II. Applicable Ragulato

Pursuant to RCRA, BPA promulgated regulations defining “‘hazardous waste.”
Congistent with the statutory definition of hazardous waste, the regulations define hazardous
waste as a subset of solid waste, 42 U.5.C. § 6903(5); 40 C.F.R.§ 261.3, The definition of solid

waste is the keystone in determining the parameters of EPA’s Subtitle C jurisdiction. Tt is also

S Because the state and federal regulations are essentially identical with respect to the
igsues in this proceeding, this memorandum will ¢ite federal regulations, The Presiding Officer
similarly cited federal regulations in his Order and Injtial Decision. Appellant has not objected to
limitiug citations to the federal program.



the crux of Howmet's appeal.
A, Solid Waste

The regulatery definttion of “solid waste™ is set forth in 40 C.F.R. § 261.2. Subject to
certain inapplicable exceptions, a solid waste is any discarded Imatﬂrial including matetials which
are “recycled - or accumulated, stored, or treated before recyeling” pursvant to 40 CFR. §
261.2(c)(1). 40 CF.R. § §261.2(a)(1)-(2) and 261.2{c). More specifically, certain secondary
materials,” including “spent materials,” ave solid wastes if they are® to be “used in & manner
constituting disposal” or “used to produce products that are applied to or placed on the land.” 40
CFR. §261.2{c)1)(A} and (B).

EPA promulgated the current definition of *spent material™ in the 1985 “definition of
solid waste” (recycling) regulations, 50 Fed. Reg. 614 (Jan. 4, 1985). In that regulation, EPA
classified the “universe of secondary materials [such as spent materials] that are [solid] wastes
when recycled.” Id. at 624. There, EPA defined a “spent maierial “as a “material that has been
used and as a result of contamination can no longer serve the purpose for which it was produced
without processing.” Id. at 624, 663. This definition is found in 40 C.F.R. § 261.1 and has been
incorporated by reference by the State of New Jersey at NJAC 7:26G-5.1(a) and adopted
verbatim by the State of Texas at 30 T.AC, § 335.17(a)(1).

EPA Interpreted the definition of the term “spent materials” in the preamble of its 1985

7 The phrase “secondary materials” refers to nsed materials that can potentially be solid
and hazardous wastcs when recyeled. 50 Fed. Reg. at 616, n.4. EPA does not regulate unused or
unreacted raw materials; such materials are not subject to regulation unless they are discarded by
bemg abandoned. Id. at 624,

® Prior to being able to determine if a material is a solid waste, “one must know what the
material is and how it is being [or will bel recyeled.” 50 Fed. Reg, at 618.
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rale” EPA stated it was defining spent materials as those which have been used and are no
longer {it for use without being regencrated, reclaimed or otherwise re-processed. EPA further
stated that it was altering the wording of the language in the proposed regulation, 48 Fed. Reg,
14472 {April 4, 1983}, to ensure that a material may be reused for similar but not identical
purposes without being reclaimed. To clarify, BPA stated:
An example of this is where solvenis used to clean circuit boards are no longer pure
enough for that continued use, but are still pure enough for use as metal degreasers.
These solvents arc not spent materials when used for metal degreasing. The practice is
simaply continued usc of a soivent.
1d. at 624,
Thus, a used material can be reused without being deemcd spent {remazining outside of the RCRA
universe} as long as the subsequent nse is similar to the original use, i.e., the type of use is
contintous (“continued nse”). In simpler terms, once a material is used, for example, as a
solvent, it may, barring any re-processing, be continualty used as a solvent. However, once a
used material is employed for a different purpose { i e. not as a solvent), if is a spent material.
B, Hazardous Waste
The definition of hazardons waste is actually irrelevant to this appeal. Appellant has not
disputed the Court’s finding that its used KOH constituted a hazardous waste (once deemed a
spent material). Briefly therefore, solid wastes, such as spent materizls nsed in a manner

constituting disposal, are hazardous wastes if they meet specified criteria, including exhibiting

any of the bazardous characteristics identified in 40 C.F.R, § 261.3. Relevant to this case, a solid

* EPA’s preamble language is relevant since New Jersey’s authorized program
incorporated, without modification, the federal definition of spent materials and Texas adopted
the definition verbatim.




waste exhibits the characteristic of corrosivity if it is aqueous and has a pH of less than or equal
to 2 or greater than or equal to 12.5. A solid waste cxhibiting the characteristic of corrosivity is
assigned the EPA hazardous waste number D002, 40 C.F.R. § 261,22,

II1. Relevant Statement of Facis

Howmet's appeal focuses on the definition of spent maierial. This statement of facts {s
therefore accordingly limited."

A. Howmet's New Jersev Facility

Howmet's New Jersey facility manufactures parts for engines by pouring molten metal
into wax ot ceramic shells. Onee solidified, the engine parts are removed from the casting shells.
A liguid potassium hydroxide and water (“KOH”) solution is used to remove or leach out (clean)
any ceramic from the metal parts. Stip. §11. The KOH solution is used until it contains
impurities or contaminants which would affect the newly cast inetal parts, Stip. §12. This “used
or contaminated KOFH™ can no longer be utilized by Howmet to clean metal parts unless it is
reclaimed or reprocessed, Id,

Howmet accumulates its used KOH on site in a tank, Once the tank nears capacity,
Howmet sends the contaminated KOH off-site to be managed by a third party. Stip. ¥ 13.
From August &, 1999 through September 27, 2000, Howanet senf the used KOH

generated and accumulated at its New Jersey facility off-site to either: a permitted treatment,

1 A solid waste exhibits the characteristic of toxicity for chromium {D007) if a toxic
characteristic leaching extract contains a concentration equal to or greater than 5.0 milligram per
liter (“mg/L," the equivalent of 5 parts per million (“ppn1™)) of chromium, 40 C.F.R, § 261.24,

"' See Section 11l of EPA’s Accelerated Decision Memoranda for a more comprehensive
statement, including facts related to Howmet's violations of RCRA and its implementing
regulations.
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storage and disposal facility {“TSD") to be disposed of as a hazardous waste; or the fertilizer
marmfacturer Royster Clark, Inc, (“Royster™), at its facilitics in Plymouth andfor Rocky Mount,
Notth Carolina, to be used as an ingredient or raw material in the production of land applied
fertilizer. Stip. Y 13,16, Howmet’s decision on whether to send the used KOHtoa TSD as a
hazardous waste or to Royster for the mamfacture of fortilizer depended entirely on whether
Royster had a demand for used KOH at the time Howmet needed to empty its used KOH tank({s),
Stip. §14. The used KOH, whether it was sent off-site for disposal or to Royster for fertilizer
production, wag consistently generated nging the same ingredients and process, Stip. Y14, Ata
minimum, the used KOH was aqueous with a pH greater than 12.5. Stip.§15.

Howmet had been sending shipments of used KOH to Royster (or its predecessor) since
early 19942 to be used to make fertilizer or “potassium phosphate for growing tobacco.”™
Declaration of Ton Moy ™ {(“Moy Decl.”™) { 5; Pirkle Decl. 91 4, 12, 13, Each shipment of used

KOH sent to Royster was described in a Material Safety Data Sheet (“MSDS") prepared by

Howmet, Stip, 1§21, 25; Pirkle Decl. 1 7, 16, The MSDS stated that the “nsed potassium

2 Tn February 1994, Royster’s predecessor (Lebanon Chemical Corporation} and
Howmaet entered into an “Agreement” where the fertilizer company agreed to take 100% of
Howmet’s “used potassium hydroxide solution, as long as the product is environmentally sound
to use, for the period beginning February 8, 1994 ending February, 1997, Notwithstanding the
dated terms of this Agreement, Howmet continued to send Royster nsed KOH through
September 27, 2000. Stip.9 16; Moy Deel. § 5; Pirkle Decl Y 4,7,

B In a 1994 Environmental Services Supplier Assessment prepared by Keith Shell,
Manager, Environmental Engineering at Howmet, Mr. Shell wrote that “all the potassium
hydroxide solution bought from Howmet will be used to make potassium phosphate for growing
tobacco.” Moy Declq 5.

4 Mr. Ton Moj;' is an environmental engineer in the Division of Enforcement and
Compliance Assistance, Region 11, EPA, Mr. Moy's Declaration was filed with Region II's
Motion for Accelerated Degision.
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hydroxide solution” was generated by the “caustic cleaning of metal castings (including ceramic
core removal)” and that it was a “mobile liquid” with a pH of “14+."% Stip. Y 25; Pirkle Decl. q
16, Restated, Howmet was sending shipments of used KOH to Royster knowing that the uged
KOH: 1} would be employed in the production of land applied fertilizer; and 2) had the
characteristic of a corrosive (D002) hazardous waste.

At each Royster facility, the used KOH was pumped from the tanker truck into a tank{s).
Stip.§18. Royster tank stored the used KOH at each of its facilities'® for a temporary period of
time until it was needed for the production of fertilizer. Stip.419; Pirkle Declf 11. The used
KOH was then pumped from the tank into a fertilizer materials mixer. Stip.419; Pirkle Decly
11. The used KOH provided a source of a source of potassium for, and controlled the pH of, the

fertilizer.'” Stip. Y19; Pirkle Decl, 7 12.

13 The MSDS sheet also indicated that there were trace amounts of metal constituents in
the used KOH. For example, the MSDS stated the used KOH contained levels of chromium
below 1 ppm. Stip. 4 235; Pirkle Decl. 4 16. This representation however is incongistent with
sampling resuits from the used KOH Howmet sent off site to a permitted TSD which indicated
that levels of chromium reached as high as 51.5 ppm using a gross metals analysis, Stip. § 26.
Seenn. 16 and 17, infra.

% EPA analyzed used KOH stored at Royster’s Rocky Mount facility. While the sample
was likely an aggregate of used KGH from several Howmet facilities and therefore not specific to
the New Jersey or Texas facility, the analyzed sample exceeded regulatory limits for corrosivity
and chromium, i.e., exhibiting characteristics of both D302 and D{07 hazardous waste,
Declaration of Kevin Simmons {“Simmons Deel,™) 1§ 7-11, 13, (Mr. Simmon’s Declaration
was filed with Region [I's Motion for Accelerated Decision.). See nn,15 and 17 herein.

' Pursuant to 40 C.F.R. § 266.20, recyclable materials that are hazardous wastes may be
used in the production of fertilizer provided the product fertilizer meets the treatment standards
set forth in Subpart D of 40 C.F.R. Part 268. The hazardous waste, however, must be managed
as a hazardous waste subject to RCRA regulation until the product meeting treatment standards is
produced. Not notified that it was receiving a hazardous waste, Pirkle Decl. 4 10, Royster at a
minimum failed to test the fertilizer product to determine if {t met appropriate treatment
standards for underlying constituents such as chromtum, id. 15, an especially salient

12



B. Howmet’s Texas Facility

Like the New Jetsey facility, Howmet's Texas facility generated used KOH during its
mamufacturing process. KOH was used as caustic cleansing agent until Howmet, due to use
based contaminants, was no longer able to ntilize the selution to clean the metal parts without
reprocessing the solution. Stipulation of Facts (“Stip™) %Y 3,4. Unable to continue utilizing the
used KOH for this (cleaning} purpose, IHowmet accumulated the used KOH on-site and then
ultimately sent it off-site either for dispesal as a hazardous waste or to fertilizer manufacturer
Royster to be used as an ingredient in the production of tobacco fertilizer. Stip.y 6; Pirkle Decl. 4
7, 12. Royster’s manufacturing facilities emploved the Howmet’s used KOH to control the pH
level of, and provided a source of potassium for, the fertilizer mixture. Id, 911, Royster never
used the KOH sojution as a solvent, caustic or cleansing agent, Id

STANDARD OF REVIEW

The Environmental Appeals Board ("EAB” or “Board™) bas de nove review of an Initial

1599)(Board’s review of ALJ’s factual and legal conclusions is on a de nove basis). Accelerated

decision under 40 C.F.R. § 22.20(a}" is similar to summary judgment under Rule 56(c) of the

consideration given that used KOH from the New Jersey facility contained levels of chromium
up to 51.5 ppm per gross metals analysis, Stip. 4 26, and that the used KOH analyzed at the
Royster facility tested hazardous for chromium. Sirmnons Decl, §13.

¥ 40 C.F.R. § 22.30(f) provides the Board “shall adopt, modify, or set asids the findings
of fact and conclusions of law or discretion contained in the decigion ... being reviewed,”

1 40 C.F.R. § 22.20(a) provides the “Presiding Officer may at any time render an
accelerated decision in favor of a patly as to any or all parts of the proceeding, without further
hearing or upen such limited additional evidence, such as affidavits, as he may require, if no
gehuine issue of material fact exists and a party is entitled to judgement as a matter of law.”
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Federal Rules of Civil Procedure ("FRCP™). As such, Rule 56(c) case law provides appropnate
guidance for accelerated decisions, CWM Chemical Services, Inc., 6 ELA D1, 12 (EAB 1995),

Under Rule 56(¢), the movant has the initial burden of showing that there exists no
genuine issuc of material fact by identifying those portions of “the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if any, show[ing]
that there is no genuine issue as to any material fact and that the moving party is entitled to
judgment as a matter of law.” Celotex Corp. v. Catrett, 477 1.8, 317, 323 (1986) (guoting FRCP
56{c)). Anigsue of fact is “material” for these purposes if it “might affect the outcome of the suil
under governing law.” Anderson v. Liberty Lobby Inc., 477 1.8, 242, 248 (1986). An issue of
fact is “genuine” if' “the evidence is such that a rcasonable jury could rcturn a verdict for the
non-moving party.” [d. Bvidence that is "merely colorable” or not "significantly probative” is
incapable of overcoming the standard for denying summary judgment. Id. at 249-50. Once the
moving party meets its burden, the nonmoving party “must do more than simply show that there
is some metaphysical doubt as to the matcrial facts.” Matsushita Elec. Indus. Co. v. Zenith Radio
Corp,, 475 ULS. 574, 586 (1986). The nonmoving party must come forward with “specific facts
showing that there is a genuine issue for trial.” 1d. at 587. Applying the undisputed facts to the
law in this case, the EAB should adopt the Presiding Officer’s conclusions of law granting
accelerated decision.

SUMMARY OF ARGUMENT

The Presiding Officer properly granted accelerated decision. There are no genuine issues

of material fact and, as a matter of law, Howmet violated RCRA and its implementing federal or

state authorized regulations. Accordingly, applying the same standards for summary judgment
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and accelerated decision de novo, the EAB must adopt the liability determination set forth in the
Presiding Officer’s Initial Decision.

Appellant argues that its used KOH was not a spent material and altermatively, that it was
net provided fair notice of the regulations. In the underlying proceeding, EPA demonstrated that
Howmet's used KOH was a spent material and, because it was used in a2 manner constituting
disposal, a solid waste. EPA further demonstrated that Howmet’s used KOH constituted a
characteristic hazardous waste and that Howmet violated the regulations cited in EPA’s
complaints, Order at 14, 21. In this proceeding, however, EPA will limit its discussion to the two
peints raised by Howmet.? %

Based on a plain reading of the regulations (a reading which is reaffirmed by the rule’s
preambie, precedential case law and other publically available materials), the used KOH
generated by Howmet and sent off-sile to be used in the production of a land applied fertilizer
constituted a spent material (and solid waste) subject to RCRA. Order at 14, 21, Howmet’s
misguided reading of the regulation effectively morphs its used contaminated KOH into
virgin/pure KOH.2 Virgin materials however are not regulated by EPA’s solid waste recycling

rule, making Appellant’s reading of the regulations, at best, implansible. The regulatory

*'The Board is refetred to EPA’s Accelerated Decision Menioranda for facts and
argument regarding the classification of Howmet's used KOF as hazardous waste and
Howmet’s violation of RCRA and hazardous waste regulations as cited in EPA’s complains.

3 If the Board rules in EPA’s favor regarding the matters appealed, it should
consequently find Howmet’s used KOH constituted a hazardous waste and Howmet violated the
regulations as alleged in EPA’s complaints. 40 C.F.R. § 22.30{c)(scope of appeal is limited to
issues raised),

2 Sea n. 26 infra.
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requirements at issue in this case are facially clear and, as such, Appellant’s fait notice argument
simply lacks merit. Id. n.16 at 9.

ARGUMENT

L Howmet’s Used KOH Constitnted a Spent Material ¥
A. Howmet’s Used KOH was a Spent Material Based on a Plain Reading of the Regulations

Howanet’s used KOH constituted a spent material based on the “plain wording of the
regulation.” Order at 20; Strong Steel Products, 2003 WL 22534560 at 18 ( regulatory analysis
starts with the plain langnage of the regulations). The regulatory language clearly defines a “speni
material™ as “any material that has been used and as a result of contamination can no longer serve
the purpose for which it was produced without processing.” 40 C.F.R. § 261.1(¢)(1) {and
incorporated by refercnee by NJAC 7:26G-5.1(a) and quoted verbatim by Texas at 30 T.A.C. §
335.17(a){(1)). This definition allows for the “continued use™ of & material as, for example, a
solvent. The material only becomes “spent” when the original use, i.e., as a solvent, ceases, 50
Fcd. Reg. at 624,

The used KOH generated by Howinet clearly constitutes a spent material under the
definition. Howmet ulilized KOH solution to clean cor leach out remnant ceramic from metal
castings used to produce engine parts. Howmet utilized the KOH solution until, as a result of its

use, it contained a level of impurities snch that Howmet could no longer cffectively utilize the

% A spent material constitutes a solid waste under specific recyeling scenarios, In this
case, Howmet's used KOH constituted a solid waste because it was a spent material used in a
manner constituting disposal (i.e., as fartilizer). 40 C.F.R.§ 261,2(a)-(c). Because Howmet has
not disputed that its used KOH was used in a manner constituting disposal, EPA will not make
that demenstration bere but refers the Board to its Accelerated Decision Memoranda, Argument,
Section L
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KOH solution te clean the castings without processing the solution. Prohibited from continued
salvent usage, Howmet accumulated itz contaminated KOH solution on site. Howmet then
shipped portions of its contaminated KOH off-site to a fertilizer manufacturer,

In contrast to Howmet, the receiving fertilizer manufacturer did not utilize Howmet’'s
contaminated KOH as cleansing agent, solvent, or any such similar purpose. The fertilizer
manufacturer utilized the conigminated KOH as an ingredient in the production of a land applied
fertilizer. The used KOH provided a sonrce of petassium io, and controlled the pH level of, the
fertilizer mixture. Howinet and the fer{ilizer manufacturer did not share a “continued use™ of the
KOH solution; each cntity employed the KOH for their own distinet, and wholly different,
pUrpoSes,

The Presiding Officer therefore correctly held that Howmet’s used KOH constituted a
“spent material”’ under the “plain wording of the regulation.” Order at 20-21. Howmet’s used
KOH clearly constituted a “material that ha[d] been used and as a result of contamination
[could] no longer serve [and ceased serving] the [cleaning] purpese for which it was produced.”

40 C.F.R. §261.1(c)X1). *

# See Brenntag Great Lakes, Docket No, RCRA-5-2002-0001(ALY, 2004) at 15-17
{contaminated isopropyl alcohel, originally uscd as a water extracting solvent, constitutes a spent
material when no longer used as a solvent); In the Matfer of Rovster Co., Docket No. RCRA-ITI-
195 (ALL, 1993) at 42 (contaminated sulfuric acid from refining gasoline, used as an ingredient
in fertilizer, constitutes a spent matcrial), '
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B. EPA’s Preamblc to the Final

Spent Material, Confirming Howmet’s Used KOH is a Spent Material Under the
Regulations.

While the Presiding Officer held that the plain language alone mandates a finding that
Howmet’s used KOH is regulated, he also held that “EPA’s preamble to the final rule ... serves to
reinforce the plain wording of the [spent material] definition.” Order at 15. Moreover, because
the definition of spent niaterial has never been “superseded by a subsequent rulemaking, the
preamble is as much a current statement of what the regnlation means today™ as when it was
published. U.S. v. Hoechst Celanese Corp. 964 F.Supp. 967, 980 (D.5.C.1996) rev'd in part on
other grounds 128 F3rd 216 (4" Cir.1997).7

In the preamble, EPA stated thai it was continning to define spent materials as those
*which have been used and are no longer fit for use without being ... reprocessed,” 50 Fed. Reg,
614 at 624, but that it had modified the proposed language fo ensure (hat a material conld be re-
used, ad infinitum, prior to being deemed spent as long as the material was used in a similar, if
not identica] fashion. Te concrctize its mtent, EPA stated:

An example of this is where solvents used to clean circuit boards are no
longer pure enough for that continued use, but are still pure enough for nse
as metal degreasers. These solvents are not spent materials when used for

metal degreasing, The practice is simply continued use of a solvent,

Id. at 624,

# See alse Gardebring v, Jenkins, 485 U.S. 415, 429-430 {1988)(comments by Secretary
in rule’s federal register notice demonstrate Sccretary’s intent); Wyeming Outdoor Council v,
.8, Forest Serv., 100 F.3d 43, 53 (D.C. Cir. 1999) ( preamble is 2 source of evidence
concerning contemporancous agency intent); United States v. Eastern of New Jersey, 770 F.
Supp 964, 976 (D.N.X. 1991) {preamble 1s a controlling EPA interpretation); Harpoon
Partnership, Docket No, TSCA 05-2002-0004, at 12 n.11 (ALJ, 2003) (appropriate to use the
preamble to determine regulation’s meaning and the promuigating agency’s intent),
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The example in the preamble is particuiarly instructive in this case. Howmet utilized
virgin KOH a5 a solvent to clean castings (analogous to the cieaning of cirenit boards) until, too
contaminated and ro longer useable, it was sent off-site to be used as an ingredient in fertilizer.
In contrast to the preamble’s continued use example, there is no contention that Howmet’s
contaminated KOH was reused as a solvent by Howet or any othe party. Order at 15, Hence, as
stated by the Presiding Officer, the preambie reinforces the plain wording of the regulation and
mandates Howmet's used KOH be deemed a spent material,
ulation is Untenabl

II. Howmet’s Beadine of the Re

Howmet’s 50 called “plain reading” of the regnlations is untenable, According to
Howmet, whether 2 secondary materigl is deemed “spent” is dependent on how the virgin
material coulfd be used. Employing this line of creative thinking, Howmet maintaing that its used
KCH is not spent because virgin KOH could be used to manufacture fertilizer,

While EPA maintains that Appellant’s reading of the regulation is neither plausible nor.
consistent with the rcpulation, to the extent Respendent’s interpretation of spent material calls
into question the ¢larity of the regulation itself, courts must defer to the Agency’s interpretation
of its own re:gulation unless plainly erroneous, “even where a petitioner advances a more
plausible reading” of the regulation, {General Electric Co. v. EPA, 53 F.3rd 1324, 1327 (D.C.
Cir.1995) guoting Rollins Envtl. Services, Inc. v BPA, 937 F.2d 649, 652 (D.C. Cir.1991),
Below ure the fatal flaws in Respondent’s reading of the regulation.

First, Howmet’s reading of the term “spent material” is inconsistent with the very
language defining the term. A spent material is defined as a used material that can no longer

“serve the purpose for which it was produced.” 40 C.F.R. § 261.1 (italics added}. EPA’s rule
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does not state that a spent material is one that could no longer scrve the purposes, plural, for
which it was produced. The regulation’s singular use of the word “purpese™ mandates that we
look at how the used material was produced ({.e., its particular purpose) rather than the myriad of
ways its virgin predecessor could have been used.

The Presiding Officer held Howmet “mischaracierized the language” defining spent
material in “a manner that makes a difference.” Order at 14. In attempt to make the regulalory
language appeat to authorize the continued use of a material, no matter how contarminated the
material or different the uses, Howmet modified the phrase “the purpose for which” the material
was produced to “a purpose™ for which the material was produced. Id. In so doing, Howmet
cffeciively rewrote the regulation and inappropriately broadened the tegulatory language to
include al! “potential uses”of the virgin material. Id.

Appellant now suggests that substituting the phrase “the purpose™ with “a purpose” may
have caused the Presiding Officer to misunderstand its position. Appellant Brief, at 21. While
Appellant thus rephrases its interpretation of the regulation, it continues to argue that the
definition of spent material requires an analysis of the virgin material rather than the nged
material. Id. Putting agide Appellant’s word smithing, the Presiding Officer clearly undersiood
and summarily rejected Howmet's “novel” argument that “a spent material is measured
according to whatever the potential uses are” for the virgin material, Order at 20,

Second, as acknowledged by Appellant, the solid waste recycling rule regulates secondary
material, Appellant Brief at 14, The regulation does not apply te virgin or unreacted materials,
Accordingly, when the regulation states a spent matetial is one that ¢can no longer serve the

purpose for which it was “produced,” it is by definition referencing the used/secondary materizl.
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Pursuant to the regulation, thereforc, once a secondary material, .g., used KOH solvent, ceases
being used for the (solvent) “purpose for which it was produced,” it constitutes a “spent
material.”

It is illogical to determine if a used/secondary material constitutes a spent material by
analyzing the attributes of the used material’s virgin status. Used material is often contaminated

by its use and therefore different from the virgin matcrial, %

Moreover, Respondent’s reading of
the regulation effectively shifts the respousibility for hazardous waste determinations from the
generator’” of the used material, £ e, Howmet, to the manufacturer of the virgin matcrial,
Clearly, hazardous waste classifications cannot be dependent upon how a commercial product
manufacturer cxpects its product to be used.

Missing the point, Appellant criticizes the Agency for failing to discuss the “commercial
purposes for which the KOH purchased by Appellant was produced to serve.” Appellant Bricf at
9, While it may be that KOH is manufactured as a souree of potassium and neufralizing agent in

the manufacture of fertilizer,”® it is also axiomatic that a fertilizer manufacturer would not

purchage used KOH that contains high levels of contaminants such as chromium - even if, as

% Howmet has neither argued, nor submitted evidence demonstraling, that its used KOH
is equal to or purer than virgin KOH.

*T Persons who generate solid waste must determine if that waste is hazardous. 40 C.F.R,
§262.11.

% Although EPA maintains the commercial purposes of virgin KOH are irrelevant,
Howmet offered no evidence in the underlying proceedings supporting its statement that KOH
ig manufactured “as a source of potassium and neutralizing agent in the manufacture of
fertilizer.” Appellant Brief at 10. While Howmet references an “internet search” in its appeal, an
internet does not constitute evidence and even if it did, Howmet is precluded from introducing
new evidence in an appeal. Id. n. 30.
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Howmet maintains, fhe used material could still “serve as a source of hydroxide ions and
potassinm without being processed.” Appellant Brief at 10, 22. Tndeed, Howmet and Royster
entered into an agreement which limited their transactions to used KOH that was
“environmentally sound to use,” containing only trace amounts of metal constituents,®
Regardless of whether this agrcement was complied with, the ﬁCRA regulations ensure that use-
based contaminated material is appropriately managed as a hazardous waste by requiring the
generator to determine if its waste is a solid/hazardons waste by examining the used material it
generated and its subsequent nses.

Appellant wrongly argues that EPA created a doomsday scenario in the proceeding
below, Appellant Brief at 25. EPA correctly stated that under Appellant’s “interpretation” of the
definition of spent material, virgin sand employed in a brass foundry as an abrasive until too
contaminated for that purpose could be used to fill children’s sandboxes without being deemed a
spent material, While EPA agrees with Appellant, id, that the contaminated sand (like Howmet's
used KOH) only becomes a regulated solid waste if it is used in a manner constituting disposal
{or any of the other ways a recycled spent material becomes a solid waste),” EPA’s point is that
contaminated material is different from virgin material. EPA’s sandbox example demonstrates
why it is nonsensical to examine the uges of a viegin material, which can differ so dramatically
from a nsed material, to determine if a secondary material is regulated nnder the reeylomng rule.

Finally, Respondent wrongly argues that EPA’s interpretation of the spent material

regulation langnage limits recycling. Specifically, Appellant contends that the definition of spent

2 Seenn. 12, 15-17 supra.
¥ See generally 40 CF.R. § 261.2(a)(2)(iD).
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material, as interpreted by the Agency, would “prohibit reuse of the [secondary] material for any
use other than the initial use that was made of the [virgin] product.” Appellant Brief at 14.
Appellant’s elaim, however, highlights {ts misunderstanding of the regulation.

Materials are not RCRA regulated simply because they are “spent.” A material is only
regulated if it constitites a solid and hazardous waste, In this case, the used KOH, a spent
material, constitutes a solid waste because it is being used in a manner constituting disposal, i.e.,
as land applied fertilizer, If Respondent sent the used KOH off-site to be used in the
manufacture of a non-land applied product such as alkaline batteries, it would neither constitute a
solid waste nor be RCRA regulated. See 40 CF.R. 40 CFR. § 261.2(c). Further, not all sokid
wastes arc hazardous wastes. Respondent’s KOH cens*;tituted a regulated hazardous waste
because it was characteristically (corrosive) hazardous. If Respondent removed the
characteristic, the material wonld not be RCRA regulated. See 40 C.F.R. § 261.3. And lastly, a
hazardous waste classificalion does not bar reuse of the material - even if land disposed,
Fertilizer maunfacturers such as Royster are legally permitted to cmploy used KOH in the
production ef fertilizer as long as they comply with all applicable hazardous waste regulations.”!
EPA’s plain reading of the regulation, therefore, does not prohibit the reuse of material, rather it

ensures that used material is reused in manncr that is protective of human health and the

environment.

H See n.17 supra.
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"PA’s Has Consistently Reiterated and Applied the Definition of Spent Material *

A, EPA’s Plain Reading of the Term Spent Material is Supported by
Precedential Administrative Case Law

Ag the Presiding Officer held, a plain reading of the term spent material dictates a finding
that Howmet’s used KOH constituted a spent material. While no forther analysis is necessary,
*applicable case precedent” supports the Presiding Cfficer’s holding, as well as demonstrates the
Agency’s consistent application of the term spent material, Strong Steel Products, 2003 WL
22534560 at 18,

In Brenntag Great Lakes, LLC (“Brenntag”™), the Presiding Officer examined the
regulatory deﬁt;iti-:}n of spent material and related language in the rule’s preamble to determine if
agueous isopropyl alcohol {(“IPA™), generated from anhydrous (or largely water free) IPA,
constituted a spent material, Relying on the solid waste rule, the Brenntag Presiding Officer held
that anhydrous isopropyl aleohol, used by 3M as a water extracting solvent, constituted a spent
material when it: 1) became contaminated with water (agueous) due to its use as a solvent; and ii)
was sent off-site to be used for a non-solvent purpose. Brenntag Great Lakes, Docket No.
RCRA-5-2002-0001 at 15-17.

Appellant argues that the Brenntag facts are not applicable to the present case because
the material at issne in Brenntag was reprocessed whereas the material at issue in this case, used
KOH, was not processcd or ireated prior to Royster’s use. Appellant Brief at 19. This argument

is merely an atiempt io obscure the holding in Brenutag. The Brenntag decision focused on the

* Article II1 Courts have long given greater amounts of deference to an Agency when its
tulings, legal {nterpretations and opinions are consistent over long periods of time. See e.g.
Skidmore v. Swift, 322 U.8. 134, 140 (1944).
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illegal storage and treatment of IPA purchased by Respondent Mislov from the 3M Company
{(“3M™). Brenntag at 6. The Brenntag Presiding Officer found that the aqueous IPA was a spent
material and hazardous waste when it left IM,» which is why Mislov needed a RCRA pemit to
receive, store and ultimately treat 3M’s aqueous IPA. Id. at 17. Coemparing Brenntag to the
present case, Howmet is akin to 3M and Royster to Mislov. Applying the same “principles
pertaining to the designation of ‘spent materials,” the Presiding Officers in Brenntag and
Hgwmet both found that used solvents constituted spent materials when they were sent off-site to
be used for non-solvent purposes. Id.; Order al 8, n.14, EPA’s application of the term spent
material to Howmet’s used KOH s “consistent” with Brenntag, Orderat 12, n. 23,

Brenntag is not an isolated case, In Royster, the Presiding Officer held that, based on the
definition of spent maleriai, used sulfuric acid generated from alkalyation constituted a spent
material when it was sent ofT -site be used as an ingrechient in fertilizer. Royvster, Docket No.
RCRA-TII-195 at 42-43,

It short, EPA has consistently applied the definition of spent material to regulated

facilities. That application has been upheld by the Howmet, Brenntag and Royster Courts and

shonld be affirmed here.

B EPA and 3M settled a related enforcement action, Brenntag, h 9.

25



B. EPA’s Plain Reading of Spent Material Is Supported by

dvisory Letfers to the Regulated Community and A Director’s Memorandum.

In publically available advisory letters to the regulated community and in a Director’s
memorandum,™ EPA, in a period of time spanning more than g decade, repeatedly affirmed its
reading of the term spent material. These letters and memorandum, while not binding, support
EP A’'s position that Howmet’s used K.OH constituled a spent material.

In a 1998 lelter to Safcty-KIeen', EPA states the following regarding a used parts cleaning
solvent that Safety-Kleen wants to collect and re-use for drum washing:
The Agency has previously stated that when a used solvent is employed for another
solvent use, this continued use indicaies that the solvent remains a product, The used
solvent in this case is a matertal continning to be used as a solvent, the purpose for which
it i intended, rather than a spent material being reused. Conscguently, the used solvent
to be emploved for drum washing would not be considered a solid waste.
Letter from D, Brussard, BPA to C. McCord, Safety-Kleen (Aug. 1998). Annexcd to Moy Decl.
8. In shorl, because Safcty Kleen was continuing to usc the used solvent as a solvent, that
material did not constitute a spent materizl subject to RCRA regulation,
A decade earlier, in letter to American Cyanamid discussing whether the secondary
ntaterial, used sulfuric acid, constitutes a solid waste, EPA states:
If the secondary use of the acid has the same pumpose as the primary use (e.g., once-used
sulfuric acid from isoparafiin-olefin alkylation can be ditectly rensed in that or another
alkylation reaction} then there may be a basis for claiming that the once used sulfuric acid

is “ieftover, unreacted" catalyst. ... However, in other instances, e.g., sulfuric acid from
chlorine dehydration is too dilute for rense in that reaction, the acid may fit the definition

Al letters and memorandum referenced hercin ave in the administrative record as
referenced. They are and have been publically avatlable through EPA’s web site. See Moy Decl.

¥ 8.
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of spent material; that is, the used acid is too dilute for reuse in dehydration .., and ... can

no longer serve the purpese for which it was produced without reprocessing. (See Section

261.1{c){1Y). If the spent acid is then vsed to make fertilizer, it is a solid waste,
Letter from D, Bames, EPA to M. Tribble, American Cyanamid Company (Aug. 1988).
Annexed to Moy Decl.] 8. As in the later letter to Safety-Kieen, the Agency reiterates that if a
used material is continually used in the same fashion, e.g., in afkylation reaclions, it is equivalent
to a product or unreacted catalyst and not a spent material, However if a used material
(originally used for dehydration for example) is subsequently used for a different purpose (other
than dehydration) it is a spent matcrial,

EPA’s reiteration of its conlinued use analysis was not limited to advisory letters. In
1994, the Director of EPA’s Office of Solid Waste scnt a memorandum to the regions
reaffitming the “Agency’s consistent interpretation” of the term spent material, In this publically
available memoranduin, the Director stated that the Agency had crafted its reguiatory definition
of “spent material” to allow for the continued use and reuse of 2 solvent ** regardless of how the
material was originally used as a solvent. Once the material ceases being used as a solvent,
however, it is a speni material. Memorandum frem Michael Shapiro, Director, EPA’s Office of
Solid Waste to EPA’s Regional Hazardous Waste Management Dirs. at 1-2, (March 24, 1994).
Annexed to Moy Decl. § B,

Significantly, EPA’s advisory letters not only affirm the regulatery interpretation applied
in this action but also negate Respondent’s “look to the virgin product of the used material”

reading of the regulations. In a 1986 letter EPA writcs:

35 The memorandum clarified that the mere porential for continued use as a solvent
would not preclude the material from being defined as spent.
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We do not think anedizing phosphoric acid that is purer in acid content, and no mote

contaminated than virgin phosphoric acid can be viewed as a secondary material. Thus

such acid would not be considered a solid or hazardous waste under RCRA ...
Steven E, Silverman, Attorey, Solid Waste & Emergency Response Division of EPA letter to D.
MeCaskill, Van Waters & Rogers (June 4, 1986).*® In other words, a used but nncontaminated
material is, in praciical effect, a virgin material, rather than a secondary or used material, and
therefore not subject to regulation. Since virgin (or used but uncontaminated) material is not
regulated by EPA’s solid waste recycling rule, the definition of spent material cannot logically
hinge on the potential uses of a virgin commercial product, as Howmet ¢claims.

Because EPA determined the materials in the 1986 letters” were eqnal to virgin material
and therefore not regniated, Appellant oddly concludes that these letters support its notion that
potential uses of a virgin material determine whether a used material is spent. Appellant Brief at
16. Appellant, of course, is again ignering the fact that a material must be used to constitute a
spent material. EPA only regulates used/secondary materiais under its solid waste recycling rule.

EPA’s assessment of the 1986 letters is supporied by the preamble to the solid waste rule,
In discussing the term spent material, EPA states “that leftover, unreacted raw materials from a
proc.al'ss are not spent materials, since they have never been used,” 50 Fed. Reg. at 624,

Moreover, EPA is not asserting, as Appellant ¢claims, that “the agency doss not have authority ro

regulate virgin materials under RCRA.” Appellant Brief, 18. EPA is merely stating that virgin

¥ See also Letter from Mathew A. Straus, Chief Waste Characterization Branch, EPA to
Mr, Homer of Albright and Wilson (Oct, 20, 1986)(phosphoric acid generated from polishing
aluminum that is purer in acid content and no more contaminated than the virgin phosphoric acid
is not a secondary material and thus would not be considered a solid waste). These 1986 letters
were filed with the Court as an attachment to EPA’s Reply Brief and resubmitted here with
Appellant’s Brief.
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materials are not spent materials.’”

In suin, the 1986 letters, as well all of the subsequent leiters and memorandum referenced
above which were not challenged by Appcllant, support EPA’s reading of the solid waste
recyeling rule and the Presiding Officer’s finding that Howmet's contaminated KOH constituted

an EPA regulated material,

IV. EPA’s Reculatory Definition and Interpretation of Spent Material are Reasonable
and Consistent with RCRA’s Statutory Definition of Solid Waste
and Mandate to Regulate Recycled Hazardous Waste

EPA’s regulatory definition and corresponding interpretation of the term “spent material”
are reasonable and consistent with EPA’s statutory authority o regulate solid and hazardous
waste. Ametican Mining Congress v. EPA ("AMC II™), 907 F.2d 1179, 1186-87 (D.C. Cir, 1990}
{(EPA’s interpretation of ‘discarded’ is permissible when if “is reasonable and consistent with the
statutory purpose™). Section 1004(27) of RCRA, 42 U.8.C. § 6503(27), defines solid wastes to
inciude any “discarded material.” Section 3001 of RCRA, 42 11.5.C. § 6921, requires EPA to
adopt standards applicable to the legitimate recycling of bazardous waste,

The Court of Appeals for the Disirict of Columbia Circuit has consistently held that
matetials destined for recycling by another industry may be “discarded” and that the statutory
definition of solid wastc “does not preclude the application of RCRA to such materials if they

can reasonably be considered part of the waste problem.™ Safe Food and Fertilizer v. EPA, 350

YEPA agrees Lhat it has the authority to regulate discarded virgin materials, However,
discarded virgin materials are subject to EPA’s jurisdiction becanse they are “discarded by being
abandoned,” 50 Fed. Reg. at 624, whereas Howmet’s material is subject to EPA’s jurisdiction
because it was discarded by being “recycled.” Compare 40 C.F.R.§ 261.2(2){1) and 40 C.F.R.§
261.2(a)(1).
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F.3rd 1263, at 1268 (D.C, Cir, 2003) citing Am. Petroleum Institute v. BPA, 906 F.2d 729, 740-
41 (D.C. Cir. 1990) and AMCII, 907 FF.2d at 1186-87. EPA’s regulatory definition and
interpretation of solid waste, and more specifically spent material destined for land disposal,
ensurc that only secondary material that: a) is contaminated by its original use; b) can no be
longer he employed for such use; but ¢) will become part of the waste problem by virtue of land
application, is subject to regulation. Moreover, the regulation and EPA’s consistent application
of the regulation allow a material to be used and re-used continually, even by different entities,
outside the wiiverse of RCRA regulation, until it is deemed a spent material and solid waste
because it can 1o longer be used for its original purpose and is destined for land disposal. The
regulation and its application to the present case are consistent with RCRA’s statutory framework
autherizing the both the regulation of discarded material and the recycling of hazardous waste, as
well as reasonably limited to secondary materials which will be land disposed and thereby likely

to affect human health and the envirorunent. Ovder at 15-21; Safe Food, 350 F.3d at 1268, ¥

*¥n response to Howmet’s Brief in Opposition, the Presiding Officer analvzed American
Mining Congress v, EPA (AMCT), 824 F.2d 1177 (D.C. Cir. 1987) and Ass’n of Battery
Recyelers, Ine. v, EPA, 208 F.3rd. 1047 (D.C. Cir, 2000). Order at 15-20. The Presiding Officer
correctly found ihat these cases are factually irrelevant (o Howmet because they examine whether
secondary materials destined for rense “in an ongoing industry process” are discarded, AMC [,
907 F.2d 1179, 1186; Battery Recyclers, 208 F.3d 1047 at1052, and Howmet was not reusing its
“material within any engoing indusirial process.” Order at 18,

As noted by Appellant, the In.C. Circuit has clarified that *'materials destined for future
recycling by another industry may be considered discarded” if the materials meet one or more of
the regnlatory conditions for *discarded materials,” such as the spent materiais regulation.”
Appeals Brief at 24 citing Safe Food, 350 F.3rd at 1268. EPA agrees with Appellant that its
“used KOH did not bacome discarded simply because it was reused by another company in a
different industry.” Id. Rather, Howmet’s used KOH was discarded and subject to RCRA
because it was a spent material used in a manner constituting dispesal. Safe Food at 1268,
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V. Howmet Had Fair Notice of the Repulations.

EPA maintains that Howmet’s used KOH constitutes a spent material under a plain
reading of the regulations. EPA further reiterates that its reading of the regulations is reinforced
by the preamble, preccdeniial administrative case law and publically avzilable agency letters and
memorandum. To the extent, however, EPA’s application of any of these materials constitutes
an interpretation of regulatory requirements, Appellant had fair notice. Appellant “received or
should have received” nolice of the Agency’s interpretation “by reviewing (he regulations and
other public statements issucd by the Agency.” General Electric, 53 F.3d at 1328-29.

Notwithstanding the plain langnage of the reguiation, EPA explicitly discussed its
interpretation of the term *spent material” in the final rule’s preamble. 50 Fed. Reg, 614, 663
{Jan. 4, 1985}, As acknowledged by Respondent, the proposed definition of spent material was
changed based on comments received by the regulated community during the public notice and
comment period. Appeliant Brief at 11-12. Morcover, administrative decistons, predating the
present action, reiterate the same definition/interpretation of spent materials, See Section IILA
supra. And if that weren’t enough, the Agency {ssned numerous letters to the regulated
community setting forth again the same interpretation of spent matertal. These letters are and
have been publically available on EPA’s web-site. See Section II1L.B supra; General Motors v.
EPA, 363 F.3d 442, 451 (D.C, Cir. 2004) (EPA’s posting of advisory letiers on its website
constitutes notice). Finally, Appellant has not offered any evidence of inconsistent public
statements or interpretations made by the Agency. Compare General Electric, 53 F.3d at 1332

and Rollins Envil,, 937 F.2d at 653 (lack of notice found when EPA offices disagreed regarding
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interpretation of regulations)™ As held by the Presiding Officer, Howmet’s regulatory
obligations were “ascertainably certain,” U.S. v. Hoechst Celanese Com., 964 F. Supp. 967, 979
(D.8.C. 1996), and its fair notice claim without merit, Order, n.16 at 9
CONCLUSIONS AND RELIEF SOUGHT
For the foregoing reasons, EPA respectfuily requests that this Board affirm the Presiding
Qfficer’s Order granting accelerated decision on all counts as alleged in EPA complaints, and
order Appellant to i) manage its used KOH as a hazardous waste and ii) pay a civil penalty of

$309,051, as stipuiated to by the parties.

Dated: November 14, 2005

Respectully subinitted,

s g A 5 ¢ A

Amy R. Chester John Emergtn

Assistant Regional Counsel Assistant Regional Counsel

Region 1l Region VI

.S, Environmetal Protection Agency .5, Environmental Protection Agency
Of Counsel:

Pete Raack

Office of Enforcment and Compliance Assurance

Headquarters

Environmental Protection Agency
Washington, D.C.

¥ Compare also Tnre CWM Chemical Services, Ine. 6 E.A.D.1(EAB 1995) (regulations
silent on how to measure PCB concentrations failed to provide notice that dry weight
measurements were required; due process precluded the Board from finding a violation),
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CERTIFICATE OF SERVICE
I hereby certify that on November 14, 2005 a copy of EPA’s Response Brief to Howmet’s
Appeal of Initial Decision (Docket Nos, RCRA-02-2004-7102 and RCRA-06-2003-0512) was sent

to the foilowing persons in the manner indicated;

By Express Mail {Three Copies and an Original):

Clexk of the Board

Environmental Appeals Board

United States Environmental Protection Agency
1341 G Street NW- Suite 600

Washington, DC 2005

By Express Mail and Facsimile:

John A. Riley, Esq.

Vinson & Elkins, LLP

The Terrace 7

2801 Via Fortuma, Suite 100
Austin, Texas 78746

Fax (512} 236-3329

Date: November 14, 2005 W /‘5 W—>/

Mildred Baesz




