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July 28, 2005

Eurika Durr,

Clerk of the Board

Environmental Appeals Board

U.S. Environmental Protection Agency
1341 G Street, N.W. Suite 600
Washington, D.C, 20005

Re:  Praivie State Generating Station
PSD Appeal No. 0582~

Dear ba. Durr: d 5 - -3

Please find enclosed the original (1) and five (3) copies of the RESPONSE,
CERTIFIED INDEX OF THE ADMINISTRATIVE RECORD and AFFIDAVITS
of the Respondent, Illinois Environmental Protection Agency, for filing with the United
States Environmental Protection Agency’s Environmental Appeals Board in regards to
the above-captioned matter. The documents are being shipped by Federal Express for
delivery on Friday, July 29, 2005.

If you have any questions or concerns regarding this matter, please do not hesitate to
reach my co-counsel, Ms. Sally Carter, or myself at the above-referenced phone number,
Thank you for your attention to this malter.

Bincerely,

(e ﬁ”%m

Robb H. Layman
Assistant Connsel
Itlinois EPA
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BEFORE THE ENYIRONMENTAL APPEALS B'DA
UNITED STATES ENVIRONMENTAL PR'DTECTIGN AGENCY
WASHINGTON, D.C.

IN THE MATTER OF:

PSD APPEAL NO. 6507 e
GENERATING STATION o5
LD. NO. 189808 AAR 4

)
)
PRAIRIE STATE }
}
)
PERMIT APPLICATION NO. (1100065 )

NOTICE

Tao:

Eurika Durr,

Clerk of the Board

Environmental Appeals Board

U.S. Environmental Protection Agency
1341 G Street, N.W. Suite 600
Washington, D.C, 200035

Bruce Nilles

mierra Club

214 North Henry Street, Suite 203
Wadison, Wisconsin 53704

John Blair

Valley Watch

200 Adams Avenue
Evansville, Indiana 47713

Anm Brewster Weeks
Clean Air Task Force
18 Tremont Street, Suite 530
Boston, Massachusetts 02108

Kathleen Logan-Smith

Health & Environmcntal
Justice — St. Louis

2.0, Box 2038

St. Louis, Missouri 63158

Bertram C. Frey,

Acting Regional Counsel

Office of Regional Counsel

1.8, Environmental Protection Ageney,
Region 5

77 W, Jackson Boulevard

Chicago, Tilincis 60604-3507

Kevin Finto

Hunton & Williams
Riverfront Plaza East Tower
951 East Byrd Street
Rickimond, Virginia 23219

Verena Owen

Lake County Conservation Ailiance
421 Ravine Drive

Winthrop Harbor, IHinois 60096

Kathy Andria

Amecrican Bottom Consgrvancy
614 North 7" Street

East St. Louis, Illineis 62201-1372

Brian Urbaszewski

American Lung Association of
Metropolitan Chicago

1440 West Washington Blvd.

Chicago, Illineis 60607




PLEASE TAKE NOTICE that I have today filed with the Clerk of the
Environmental Appeals Board an original (1) and five (5) copies of RESPONSE,
CERTIFIED INDEX OF THE ADMINISTRATIVE RECORD and AFFIDAVITS
of the Respondent, ILLINOIS ENVIRONMENTAL PROTECTION AGENCY, a copy

of which is herewith served upon you.

Dated; July 28, 2003

Illinois Environmental Protection Agency
1021 North Grand Avenue East

P.O. Box 19276

Springfield, Ilinois 62794-9276
(217)524-9137

Respectfully submitied by,
/7246 17d A

Eobb H. Layiman <’
Asgistant Counsecl
Division of Legal Counsel




BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C.
IN THE MATTER OF: )
)
PRAIRTE STATE )
GENERATING STATION ) PSD APPEAL NO. 05-05
1D, NO. 1898094 AB )
PERMIT APPLICATION NO. 01100065 }

10.

CERTIFIED INDEX OF ADMINISTRATIVE RECORD

Kaskaskia Generating Station, Illinois, Ambient Air Quality Impact Analysis Workplan,
Prepared by Black & Veatch, dated July 2001.

Letter from Lars Scott to Chris Romaine regarding Peabody Energy - Kaskaskia
Generating Station Request for Information, dated August 31, 2001.

PSD Air Construction Permit Application and two CD-ROMS containing air dispersion
madeling for proposed Prairie State Generating Station, dated October 19, 2001,

Memorandum from Rob Kaleel to Dennis Lawler concerning BSGS and Dynegy’s
Expansion of the Baldwin Generating Station - Modeling and Monitoring Considerations,
dated November 20, 2001.

Attendance sheet from December 10, EDGI,:ﬁeeting between the Illinois EPA and
Peabody.

Facsimile from1 Heather Markmen, [llinois DNR, Office of Really & Environmental
Plamming, to Lainie Decker, Black & Veatch, dated December 10, 2001.

Letter from Joyee Collins to Lainie Decker, Black & Veatch, dated December 19, 2001,

Letter from Jefl Sprague, Air Quality Plannming Section, to Kyle L. Luecas, Air Quality
Scientist, Black & Veatch Corporation, dated December 28, 2001, concerning
Photochemical Modeling Guidance for the Proposed Prairie $tate Generating Station, and
attachmeni.

Memorandumn from Jeffrey Spraguc to Shashi Shaw concerning PSD Air Quality
Modeling Analysis, dated December 28, 2001,

Facsimle from Chris Romaine to Kyle Lucas, Black & Veatch, dated January 13, 2002,
providing Draft Request for Additional Information.




1t.

12.

13,

14.

15.

16.

17.

18.
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20.

21.

22,

23,

24.

25.

28.

27

Letter from Lars Scott to Jeffrey Sprague concerning photochemical modeling, dated
January 21, 2002,

Request for Additional Information from Iilinois EPA to PSGC, dated January 25, 2002.

Memorandum from Beb Lawljey, Illinois DNR, to Consultation Meeting Parti-:ipants'
regarding the requirement to consult, dated January 30, 2002,

Illinois Department of Commerce and Community Affairs, Agency Action Flan, Pursuant
to the Interagency Wetland Policy Act of 1989,

Illincis DNE Consultation Agency Action Report.

Letter from Lars Scott to Donald Sutton conceming Illineis EPA’s request for additional
information, dated February 4, 2002,

Letter from Prairie State to llinois EPA, dated March 19, 2002, concerning change in
enginesring coensultants.

Email from Bud Rolofson, USFWS, to Chris Romaine, dated April 10, 2002,

Letter from Lars Scetf to Donald Sutton, dated April 15, 2002, and attached suﬁnnary of
the April 9, 2002, conference call regarding Ciass I modeling.

Miscellanecus documents from Illineis EPA te Bud Rolofson.

Lstter from Donald Sutton to Bryan Handy, Kentuckiana Engineering Company,
concerning FOLA request, dated April 26, 2002,

Email from Kelly John, United States EPA to Shashi Shah concerning mine-mouth
example, dated July 8, 2002, and attachment.

Trec Mitigation Plan, Prairie State Energy Campus, St. Clair, Washington & Randolph
Counties, llinois, July 2002,

Attendance Sheet, entitled “Meeting at [EPA with ‘Peabody at Marissa’ Project, dated
August 26, 2002.

Facsimile from Jeff Sprague to J. Dwain Kincaid, dated August 26, 2002,

Electronic mail (Email) from USEPA account, Acevedo.Jorgefdepamail epa.goy to
Shashi Shah, dated August 29, 2002.

Facsimile from Lars Scott to Donald Sutton, dated September 23, 2002,
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29.

30.

31

32,

33

34,

3s.

36.

37

38,

39.

40,

41.

42,

Letter from Prairie State to Illinois EPA, dated Septeraber 30, 2002, responding to the
January 25, 2002, request for additional information.

Facsimile from Bryan Handy to Don.Sutton regarding draft letter regarding pre-
construction monitoring, dated October 3, 20032,

Letter to Don Sutton from Bryan Handy, dated October 7, 2002, concerning pre-
construction monitoring waiver and attachments,

Transmittal Record from Bryan Handy to Donald Sutton concerning copy of TGS Class I
modeling information in electronic format, dated October 8, 2002,

PSD Permit Revised Application, Title IV Permit Application and Case-By-Case MACT
Determination, Velume 1, dated October 2002.

Letter and attached Informational Literature from Lars W, Scott, Vice President, PSGC,
to Donald Sutton, dated October 21, 2002.

Letter from Bryan Handy to Denald Sutton, dated October 29, 2002, concerning revigions
to the Prairie State Generating Station PSD Application Submitted on October 11, 2002,
and altachmenis.

Letter from Lars Scott to Donaid Sutton, dated December 13, 2002, concerning contact
information.

Document entitled, “Source Pathway - Source Inpuls” by ISC -AERMOD View by Lakes
Environmental Software, dated January 6, 2003,

Mingo National Wildlife Refuge, dated Japuary 21, 2003,

Coal-Fired Boiler Survey, dated January 28, 2003.

Letter from Bryan C. Handy, Project Manager, Kentuckiana Engineering Company, Inc.,
to Jeff Sprague, dated Mareh 18, 2003, and attached materials responding to questions

raised in an email message dated March 5, 2003.

Praine State Class [ Air Quality Modeling Protocol, submitted by Earth Tech, dated
March 2003,

Letier from Dianna Tickner to Don Sutton concerning PSD Permit Application, daled
March 18, 2003,

Letter from Dianna Tickner to Don Sutton conceming choice of equipment considered
BACT, dated March 18, 2003, and attached materials.




43,

44,

43.

40.

47,

48,

49,

50.
51,

52,

a3,

a4,

33,

56,

¥,

58,

59.

Facsimile from Brad Fredkin to Chris Romaine regarding findings by the Department of
Energy - 2003, dated March 19, 2003,

Facsimile from Chris Romaine to Dianna Tickner, dated March 24, 2003, concerning
“page 5."

Letter from Diamna Tickner to Chris Romaine and Robert Xaleel concerning CALPUFF
Presentation by Joe Scire - Prairie State Visibility Modeling, dated March 24, 2003.

Memorandum to File from Chris Romaine regarding Prairie State submiitta) of
informaticn on March 18, 2003, dated March 24, 2003.

Facsimile from Dianna Tickner to Chris Romaine conceming coal quality, dated March
25, 2003.

Request for Additional Information from Illinois EPA to PSGC, dated March 29, 2003,

Letter from Bryan Handy to Jeff Sprague providing responses to questions received via
email on March 28, 2003, dated April 14, 2003,

Attendance Sheet, dated April 21, 2003,
Class I Visibility Modeling Analysis for IEPA, dated April 21, 2003,

Human Perception of Visibility Impairment at the Mingo NWR and Wilderness, dated
April 21, 2003. _

Letter from Dianna Tickner to Chris Romaine, dated April 25, 2003, and attached
materials coneerning visibility analysis.

Application of CALMET and CALPUFF to Assess the Impacts of the Proposed Prairie
State Generating Station at the Mingo National Wildlife Refuge, April 2003.

Action Items from Meeting with FWS on May 6, 2003, re PState,

Emnail from Diana Tickner fo Chris Romaine, dated May 8, 2003, conceming langnage on
visibility items.

Letter from Dianna Tickner to Chris Romaine providing comments on the proposed draft
permit, dated May 9, 2003,

Evaluation of [GCC to Supplement BACT Analysis of Planned Prairie State Generating
Station, dated May 11, 2003,

Letter and attached materiats from Diana Tickner to Don Sutton providing additional
information on gasification fechnology and BACT, dated May 12, 2003,




60

61. -
62.
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64.
65.

66,

67.
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&Y.

70.
71.
72.

73.

Electronic mail (Email) from Dianna Tickner to Shashi Shah and Chris Romaine, dated
May 12, 2003, submitting a report on the Evaluation of IGCC to Supplement, BACT
Analysis of Planned Prairie State Generating Station.

Letter from Dianna Tickner to Chris Romaine, dated May 13, 2003, and additional
mercury removal information,

Leiter from Elwyn Rolofson, Meteorologist, USEFWS, to Rob Kaleel regarding review of
the Class I Air Quality Modeling Pretocol, dated June 10, 2003.

Miscellaneous emails from Dianna Tickner to representatives of the Itineis EPA, dated
May 21, 2003 through June 16, 2003, and attachments.

Letter from Dianna Tickner to Rob Kalecl, dated June 16, 2003, concemning Prairie State
CATPUFF Protocol.

Emails and attachments concerning Prairie State Visibilily Modeling Results, dated July
7, 2003,

Transmittal of PSD Application & Support Information, dated July 10, 2003,

Letter from Jelena Popovic, Project Meteorologist, Atmospheric Studies Group, Earth
Tech, to Bud Rolofson, dated August 3, 2003, and enclosed copy of the Application of
CALMET and CALPUEFF to Asgess the Impacts of the Proposed Prairie State Generating
Station at the Mingo Wilderness Area. o

Letler from Dianna Tickner to Rob Kaleel concerning Final Results of Class I Modeling,
dated August 8, 2003, and attached documents.

Letter from Jelena Popovic, Project Meteorologist, Earth Tech, to Bud Rolofson, dated
August 14, 2003, and attached Addendum Cumulative Impact Analysis, Prairie State
(enerating Staticns.

Email from Brad Fredkin to Shashi Shah concerning files in e-version for edit to ereate
projects summary, dated September 12, 2003.

Email from Dianna Tickner to Chns Romaine and Shashi Shah concerning status of the
Reheinbraun HTW Gasification Process, dated September 15, 2003.

Memorandum from Jeffrey Sprague to Shashi Shaw concerning Significant Impast
Modeling, dated September 22, 2003,

Transmittal Record from Bryan Handy to Donald Sutton of list of potential fugitive
emission points from Appendix A, dated September 23, 2003,




74.

75.

70.
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78.

79

840,
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82.

83,

84,

83,

6.

87

88.

Letter from Jeff Sprague to Bud Rolofson, dated September 24, 2003.

Letter from Dianna Tickner to Chris Romaine relating to Prairie State Comments on pre-
draft permit, dated September 25, 2003, and attachments,

Email from Dianna Tickner to lllinois EPA personnel concerning information on Class
requirements, dated September 25, 2003, and attachment,

Letter from David Kolaz, Illinois EPA, Bureau of Air, Chicf, to Karla Kramer, Acting
Field Superviser, United States Department of Interior, requesting Formal Consultation
under the Endangered Species Act {ESA), dated September 26, 2003, and attached
materials.

Letter from David Kolaz, to Stephen Davis, Chief, Division of Resource Review &

Coordination, Illinois DNR, conceming request for Consultation under the Illinois
Endangered Species Act, dated September 26, 2003, and attached materials.

Memorandum from Jeffrey Sprague to Shashi Shaw concerning PSD Air Quality
Modeling Analysis, dated October 1, 2003.

Email [rom Diana Tickaer to Rob Kaleel, Chris Romaine and Shashi Shah, dated October
3, 2003, supplying USFWS submittal to West Virginia.

Draft Current Air Quality Conditions and Trends at Mingo Wilderness, USFWS, dated
October 3, 2003,

October 4, 2003, Attendance Sheet,

Letter from Michael Teague, Highland Marine, to Bud Rolofson providing an update on
Prairie State, dated October 7, 2003, and attachments.

Email from Bud Rolofson to Rob Kaleel concerning BACT review for Peabody/Prairie
State, dated October 9, 2003,

Letter from David Kolaz to Karla Kramer regarding Rescision of Request for Informal
Consultation, dated October 2, 2003,

Leiter from David Kolaz to Karla Kramer, Acting Field Supervisor, USFWS, concerning
rescision of request for Formal Consuliation, dated October 10, 2003, and attachments.

Email from Bryan Handy to Shashi Shaw, Dianna Tickner, Bryan Handy and Dwain
Kincaid, dated October 15, 2003, supplying Comment Table 10 15 03 KEC Edit.

Facsimile from Bryan Handy to Shashi Shaw concerning particulate matter information,
dated October 15, 2003.
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20.

91.

92.

93.
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95,

56,

97.

98,

99,

100.

101.

102

103,

Email from Bryan Handy te Shashi Shaw, Dianna Tickner, Bryan Handy, Dwain
Kincaid, and Penny Shamblm, dated October 16, 2003, concerming PSGS Annual PM10
Modeling Results and attachments.

Email from Dianna Tickner to Chris Romaine and Shashi Shaw, dated October 17, 2003,
forwarding email and attachments of Bryan Handy.

Email from Hank Naour to Dennis Lawler regarding Iowa plant required to use activated
carbon for mercury control, dated Cotober 17, 2003, and altachment.

Email from Hank Nacur to Shashi Shah concerning contraversial EGU in West Virginia,
dated Qctober 20, 2003, and attachment.

Email from Dvanma Tickner to Chris Romaine and Shashi Shaw, dated October 22, 2003,
submitting information concemning the recalculation of cooling tower PM.

Various PSD Permit Appilication Attachments, dated October 22, 2003,

Email from Dianna Tickner to Chris Romaine, dated October 24, 2003, concerning form
of SO2 limits and attachment.

Email from Dianna Tickner to Chris Romaine & Shashi Shah concemning recalculation of
cooling tower PM, dated October 24, 2003.

Email from Dianna Tickner to Chris Romaine and Shashi Shah, dated October 27, 2003,
forwarding WE Energies letter, ..

Trausorittal of PSI Application & Supporting Information, dated October 27, 2003,

Information Submittal Timeline for the Prairie State Generating Station PSD Penmit
Application, dated October 27, 2003.

Facsimile from Steve Davis to David Kolaz, dated October 27, 2003,

“Prairie State Generating Station Meets Visibility Test at Mingo , dated October 27,
2003,

Email from Dianna Tickner to Chris Romaine, Shashi Shah, and Rob Kaleel, dated
October 28, 2003, submitting PSGS Long Term Analysis (SO2 & NOX).

Email from Dwain Kincaid, Vice President, Kentuckiana Engineering, to Jefl’ Sprague,
Rob Kaleel, and Chris Romains submitting final short term modeling results #1, dated
October 28, 2003,




104,

105.

106.

107.

108.

109.

110.
111.

112,

113.

114,
115.
116.

117

Email from Bryan C. Handy, Project Manager, Kentuckiana Engineering Company, to
Shashi Shaw, dated October 29, 2003, submitting Revised Table 2.3-1 of PSGS
Application,

Transmittal of PSD Application & Supportiug Information, dated October 30, 2003.

Facsimile from Laurel Kroack to Diana Tickner transmitting Indeck - Elwood Energy
Center PSD Construction Permit Applicatien (Volume I0), dated October 30, 2003,

Facsimile (rom Shashi Shal: to Dwain Kincaid, dated October 30, 2003,

Facsimile from Diamna Tickner te Chris Romaine and Laurel Kroack providing
information received on threatened and endangered species, dated October 30, 2003.

Transmittal from Brad Fredkin, Prairie State, to Chris Romaine submitling recent
information on permitting issues affecting coal-fired power plant development in states
outside of Illinois, dated October 31, 2003.

The Prairie State Energy Campus Serves the Environmental, Economic, and Energy
Policies of the United States, October 2003, Prepared by PSGC.

Letter from Vicky VonLanken, lllinois EPA, to Janet McCabe, Assistant Commissioner,
Indiana DEM, dated November 7, 2003,

Letter from David Kolaz to David Thomas requesling assistance of the Illinojs Natural
History Survey in determining whether any threatened and endangered species will be
impacted by PSGC, dated November 10, 2003.

Email from David Kolaz ic David Thomas, regarding threatened and endangered specics,
dated November 11, 2003,

Letter from David L. Thomas, Chief, Illinois Natural History Survey, to David Kolaz
concerning literature review of potential irmpacts of PSGC to threatened and endangered
species, daled November 17, 2003.

Transmittal from Brad Fredkin to Chns Romaine of recent information an permitting
issues affecting coal-fired power plant development in states outside nf Nlinois, dated
November 20, 2003,

Letter from Stephen Davis, Chief, Division of Resonrce Review and Coordination,
1linois Departnient of Natural Resources, to David Kelaz concerning Agency Action
Report, dated November 24, 2003.

Letter from Richard Neison, US Department of Interior (DOI) to David Kolaz conceming
ESA, dated November 25, 2003,
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119,

120.

121.

122.

123,

124,

125.

126.

127.

128,

129,

130,

131,

132.

BACT Comparison of New, Proposed, and Permitted Coal Fired Power Plant Emissicn
Limits from Prairie State, dated December 2, 2003,

Additional supporting information submitted to Chris Romaine and Rob Kaleel, from
Dianna Tickner, dated December 9, 2003.

Letter from Kathy Young, Associate Director, Grant and Contract Administration,
University of Illineis, to David Kelaz, dated December 11, 2003, and attachment.

Additional items for PSGS’s permit application file, dated December 16, 2003,

Email from Diamna Tickner to Chris Romaine and Lauvrel Kroack concerning comment
period on visibility analysis, dated December 17, 2003, and attachment,

Email from Dianna Tickner to Chris Romaine, Rob Kaleel, Jeflf Sprague and Laurel
Kroack, concermning items sent to Bud Rolofson, USFWS, dated December 18, 2003, and
attachments.

Letter from Diana Tickner to Chris Romaine, dated December 19, 2003 {sic], and
attached supplemental information regarding application.

Document beginning “Table 2.a 502 Rankings (1- & 3-hr averaging periods)” from
USFWS, Denver, Winter 2003,

Transmittal from Dianna Tickner to Jeff Sprague concerning additional items for Prairie
State Generating Station’s permit application file, dated JTanuary 6, 2004,

Addendum: Updated Class I Increment Analysis for the Prairie State Generating Station
and Calculation of the Maximum Compliant Emission Rate, dated January 14, 2004,

Ematl from Gerald Shea to David Kelaz forwarding copy of Governor Freudenthal letter
to DOI, DOE, USDA and EPA, dated January 14, 2004,

Email from Bud Rolofson, USFWS, concerming public notice to Laurel, Rob, dated
January 15, 2004, and attachment.

Pubiic Notice Information Regardmyg the Class [ Minge Wildemess Area and Prevention

of Significant Deterioration Permit Application For the proposed Prairie State Generating
Station (PSGS) Manssa, Illinois, Prepared by Air Quality Branch, U.S. Fish and Wildlife
Service - Denver, January 15, 2004,

Facsimile from Diana Tickner to Shashi Shah supplying additional requested
information, daled January 15, 2004.

Leiter from Donald Sutton to Dianna Tickner, dated Jamary 16, 2004, conceming
PSGC’s request for exemption from pre-construction ambient monitortag.




133.

134,

135,

136.

137

138,

139,

140.

141.

142.

143,

144,

145,

- 146.

147.

Email from Dianna Tickner to Chris Romaine, Shashi Shah, and Laurel Kroack
conceming Elm Road Air Permit, dated January 16, 2004.

Facsimile frem Dianna Tickner to Shashi Shah concerming revised coal quality for Prainie
Statc in October 2002 application, dated January 19, 2004,

Email from Dianna Tickner to Jeff Sprague and Chris Romaine regarding write-up with
Plume Pointe Results, dated January 20, 2004, and attachments,

Report on Updated Class [ Increment Analysis submiited by Dianna Tickner to Jeff
Sprapgue and Chris Remaine, dated Janvary 21, 2004,

Transmittal from Brad Fredkin to Jeff Sprague concerning Prairie State Generating
Station 27 km Radius Soil Maps, dated Jannary 21, 2004,

Transmittal from Dianna Tickner to Jeff Spragne providing report on updated Class [
Increment Analysis, dated January 21, 2004,

Letter from Dianna Tickner to Donald Sutton, dated January 23, 2004, discussing pre-
canstruction monitoring for oZzone.

Email {rom Dianna Tickner to Chris Romaine and Shashi Shah concerning ozone pre-
couslruction monitoring waiver, dated January 23, 2004, and attachment.

Email from Dtanna Tickner to Chns Romaine and Shashi Shah concerning HF, dated
Fanuary 23, 2004.

Email from Dianna Tickner to Chris Romaine and Shashi Shah conceming Diry Coal
Cleaning, dated January 23, 2004,

Email from Dianna Tickner to Chris Romaine and Shashi Shah concerning details of PM
emissions, dated January 23, 2004, and attachments.

Email from Dianna Tickner ta Chris Romaine and Shashi Shah conceming NEPA
staternent, dated Janvary 23, 2004, and attachment.

Email from Dianna Tickner to Chris Romaine and Shashi Shah concerning Table I -
suggested revisions, dated Tanuary 23, 2004, and attachment.

Email from Dianna Tickner to Chris Romaine and Shashi Shah conceming information
on problems with Methad 202 (back half catch), dated January 23, 2004, and
attachments.

Leiter from Jeff Sprague to Ken Ritter, Indiana Department of Environmental
Management, dated January 23, 2004, and attachments.

10
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149.

150,

151.

152

153.

154.

155,

156.

157.

138.

159.

160,

161.

162,

163.

Email from Bryan Handy to Shashi Shah conceming PSGS information, dated January
26, 2004,

Email from Dianna Tickner to Chris Romaine regarding vendor letters on Fabric filiers,
dated January 26, 2004,

Email from Meredith Bend to Laurel Kroack to Chris Romaine discussing coul washing
options, dated Jammary 28, 2004.

Facsimile from Meredith Bond to Laurel Kroack regarding Coal Cleaning Options for
PSGS, dated January 28, 2004,

Email from Dianna Tickner to Jeff Sprague, Chris Romaine, Shashi Shah concerning
Coal Quality Calculations tev12102003.xis, dated Januvary 29, 2004,

Transmittal frcan Dvanma Tickner to Jeff Sprague providing PSIx Application and
Supporting Information, dated January 30, 2004,

Transmittal from Pianna Tickner to Jeff Sprague providing PSD Application and
Supperting Information, dated January 30, 2004,

Facsimile from Chris Romaine to Danna Tickner, dated February 1, 2004.

Email from Colin Kelly to Chrs Romaine concerning the draft air permit: CO & VOM
emissicn rates, dated February 3, 2004,

Email from Penny Shamblin to Chris Romaine regarding Table I of draft Prainie State
permit, dated February 3, 2004, and attachments.

Letter from Dianna Tickner to Chris Romaine concerning vendor's guaranteed emission
rates, dated February 3, 2004,

Letter from Dianma Tickner to Chris Romaine concerning VOM and CO emission rates,
dated Febroary 3, 2004,

Notice Of Public Hearing and Comment Period.

Letter from Dianna Tickner to Chris Romaine regarding in-accurate press reports of
Prairie State Construction Schedule, dated February 6, 2004, and attachments,

Email from Jacob Willtams to David Kolaz regarding AP Story on Prairie State Delay
Incorrect, dated February 6, 2004.

Letter from Dianna Tickner to Chris Romaine regarding EPA Method 202 for
Condensables Measurement and attachments, dated February 6, 2004.
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164,

163,

166.

167.

168,

169.

170,

171.

172

173,

174,

175,

176,

177,

178.

Project Summary for a Construction Permit Application from the Prairie State Generating
Company, LLC for the Prairie State Generating Station, Washington County, [llinios.

Letter from Kevin Finto to Chris Romaine providing Earth Tech files on Class L
modeling, dated February 9, 2004, and attaclments.

Email from Jacob Williams to Dave Kolaz regarding the Forest Service's View of the
FLAG, dated February 10, 2004, and attachment.

Memorandum from Jeflrey Sprague to Shashi Shaw and Chris Romaine concerning PSD
Air Quality Modeling Analysis, dated February 10, 2004,

Transmittal from Dianna Tickner to Jeff Sprague, dated February 16, 2004,

Letter from Dianna Tickner to Chris Romaine concerning FLAG Guidelines, dated
February 18, 2004, and attachment.

Draft Protocol Screening Level Ecological Risk Assessment, Prairie State Generating
Station, dated Febmary 19, 2004,

Letter (rom Brad Frost to Marissa Public Library providing additional material 1o be kept
at library, dated February 19, 2004,

State of [llinois EPA Intergovernmental Contract.

Letter from Dianna Tickner to Chris Romaine concermning Revised Pollutanis ef Concern
Table, dated February 25, 2004, and attachment.

Protacol Screening Level Ecological Risk Assessment, Prairie State Generating Stalion,
Washington County, Illinois, dated Fehruary 27, 2004.

Email from Dianna Tickner to Chris Romame and Shashi Shah conceming air hearimg
and monitoring, dated February 27, 2004,

Letter from Charles J. Reith, Jr,, P.E., Senior Associate, Malcolm Pirnie, Inc., to Jeff
Spragc submitting Screening Level Ecological Risk Assessment Protocol, dated March 2,
2004,

Letter from Michael Nickey, Babeock & Wilcox Company, to Dianna Tickner
conceming mercury removal efficiency for coal fired plants, dated March 8, 2004 -
Corrected, and attachments,

Leiter from Dianna Tickner to Chris Romaine conceming Harvard Study Financing
ICGQG, February 2004, dated March 9, 2004, and attachment.
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178.

180,

181,

182,

183.

184.

185.

186.

187.

188.

185,

190,

191,
192.

193,

194,

Miscellaneous emails and attachments exchanged between Dianna Tickner and INinois
EPA representatives between january 16, 2004, and April 19, 2004,

Letter frorn Donald Sutton to Dianna Tickner concerming request for exemption from pre-
construction ambient monitorng for ozone, dated March 11, 2004,

Email from Tim Allen, USFWS, to Laurel Kroack, dated March 15, 2004,

Email from Dianna Tickner to Chris Romaine, Shashy Shah, and Jeff Sprague concerning
PSGS SLERA, Indiana Bat rationale, dated March 16, 2004,

Letter from Kathleen Maycreft, Refuge Manager, USFWE, to Illinois EPA, Public .
Hearing Officer, dated March 19, 2004,

Email from Dianna Tickner to Cliris Romaine, Rob Kaleel, Jeff Sprague, Shashi Shah,
concerning new letter from Mingo, dated March 23, 2004,

Transmittal from Phyllis Diosey, Associate, Air Quality Services, Malcolm Pimie, to Jeff
Sprague, dated March 23, 2004.

Facsimile from Steve Davis to Charles Matoesian, dated March 24, 2004,

Letter from Richard Califano to Jeff Sprague regarding Final Draft SLERA, dated March
24, 2004,

Letter from C. Barranger, Alstom Power, [n.c to Ms. Dianna Tickner, Vice President,
(PSGC), dated March 27, 2004, conceming I'l.f_h:rt:u_r],;r Removal for Prairie Siaie
Gienerating Station.

Tranmsitlal from Hope Nemickas, Project Environmental Scientist, Malcolm Pirnie, to
Teff Sprague, dated March 29, 2004, and attachment,

Draft Screening Level Ecological Risk Assessmeni (SLERA} Report for Prairic State
(Generating Station, dated March 2004,

Final SLERA Report for Prairie State Generating Station, dated March 2004,
SLERA, Final, for Prairie State Generating Station, dated April 2004,

Letter from Richard Califano, Associate, Malcolm Pimie to Jeffl Sprague conceming
Attachment C, Final Draft Screening Level Ecological Risk Assessment Report, dated
April 1, 2004, and attachments.

Initial Conclusions from a Quick Look at the Data for the Mingo NWR Area, 1 April
[sic] 2004,
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185.

196.

197,

198,

199.

200.

201.

202,

203,

204.

203,

206.

207.

208,

209,

Letter from Renee Cipriano to Dawn Gallagher, Commissioner, Maine Department of
Environmental Protection, dated April 5, 2004,

Fnail from Dvianna Tickner to Illinois EPA representatives concerning preliminary
Mingo Analysis, dated April 6, 2004, and attachments.

Iilinois DNR Consultation Agency Action Report, dated April 14, 2004,

Letter fiom Richard Califano to Jeff Spragne concerning Final SLERA, dated April 16,
2004, and altachment.

Letter from Dianna Tickner to Chris Romaine including additional information
considered in BACT and MACT analysiz, response to US Fish and Wildlife Service

{USFWS) January 15, 2004, comments, other mercury information, and public policy
information, dated April 19, 2004,

Email frem Jeff Levengood, INHS, to Jeff Sprague conceming literature review
preliminary report, dated April 19, 2004,

Email exchange between Jeff Sprague and Diana Tickner conceming visibility modeling
inquiry, dated April 19, 2004,

Documents relating to Missouri 502 PSD Inventory and Missouri SO2 NAAQS Sources
from Penny Shamblin, dated April 26, 2004.

Prairie Siale Energy Campus, Clean, Low-Cpgl Electricity Fueling Economic Progress
for Tllinois, dated April 27, 2004.

Letter from Richard Califano to Ieff Sprague regarding Final SLERA, dated April 28,
2004, and attachment.

Letter from Brad Frost io Bruce Nilles regarding request for additional copies of
application, dated April 28, 2004,

Information Submittal Timeline for the Prairie State Generating Station PSD Permii
Application, dated rovised May 2, 2004,

Transmitial from Dwain Kincaid to Jeff Sprague providing CD of Culp Run 12/03 for
502, dated May 3, 2004.

Letter from David Kolaz io Stephen Rothblatt, dated May 6, 2004,

PSGC Response, dated May 7, 2004, to the DOI FWS Request for Information, dated
December 19, 2001, Volumes 1 and 2.
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210,

211.

212,

213.

214,
215,

216,

217.

218,

219.

220.

2iL.

222

223,

224

Letter from Diamna Tickner to Joyee Collins, dated May 7, 2004, regarding response to
TJSFWE letter dated December 19, 2001.

Email from Dianna Tickner to Chris Romaine and Shashi Shah, dated May 11, 2004.

Email from Dianna Tickner to Cliris Romaine and Shashi Shah conceming coal quality
parameters for WE Energy Elm Road and Longview, dated May 19, 2004,

Facsimile from Paul Hofl, Acting Assizstant Secretary, Fish & Wildlife & Parks, USFWS,
to David Kolaz concerning adverse immpact on air qualiiy related values at Mingo
Wildemess, dated May 17, 2004,

Email from Jeff Sprague to Dwain Kincaid concerning Gateway FS, Inc., dated May 17,
2004,

Email from Jeff Sprague to Dwain Kincaid regarding Old Ben Coal Company (formerty
Ziegler) Emissions Sources, dated May 17, 2004,

Facgimile from Jeff Sprague to Dwain Kincaid, dated May 18, 2004.

Email from Dianna Tickner to Chris Romaine, Shashi Shah and Dennis Lawler providing
scanned document, dated May 21, 2004.

Memorandum from Ralph L. Roberson, RMB Consulting & Research, Ine., to Dianna
Tickner regarding Technical Coroments on Measuring Condensible Particulate Matter
Emissions, dated May 24, 2004, ‘a

Fmail from Dianna Tickner to Jeff Sprague regarding SO2 Inventory Corrections - Final,
dated June 1, 2004,

Facsimile from Jeff Sprague 1o Dwam Kincaid, dated June 9, 2004,

Letter from Dianna Tickner 1o Hearing Officer, Mlinois EPA, responding to comments
submitted on behalf of Dynegy Midwest Generation, Inc. (“Dynegy’™, dated June 14,
2004.

Letter from Dianna Tickner to Chris Romaine and Rob Kaleel concerning Revised Class
I Cumnulative Modeling for SO2 Increment with Additional Illinois Sources, daled June
15, 2004, and attachments.

Prairie State Generating Station, Pollutants of Concern Table, Puiverized Coal, dated
Revised June 17, 2004,

Letter from Dianna Tickner to Chris Romaine concerning Lead and Beryllium Emissions,
dated June 18, 2004, and attachments.
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235,

226.

227.

228,

225,

230.

231

232

233.

234,

235

236,

237

238,

Letter from Diarnma Tickner to Chris Romaine submitting additional information in
support of previously submitted additional isnpact analysis of growth and visibility
impacts, dated June 18, 2004.

Letter from Dianna Tickner to David Kolaz responding to the issues raised by USFWS in
a May 14, 2004, letter, dated June 21, 2004, and attachment.

Letter from Dianna Tickner to Chris Romaing providing Prairie State Generating Station
Supplemental MACT, dated June 21, 2004,

Miscellancous graphs of Mingo and Mammoth Cave National Park, dated June 28, 2004,

Leiter from Jefl Lovengood, Illinois Natural History Survey, to Jeff Sprague, dated July
1, 2004, and attached report “Coal-Fired Power Plant Emissions Chemistry and Effects
on Soil and Biota: A Review.”

Submittal to Charles Maioesian from Dianna Tickner conceming informatien sent to
Illinois EPA on why fabric filter is not (easible for Prairic State, dated July 12, 2004 [sic].

Letter from Prairic State to Charles Matoesian responding to comments of the United
Mine Workers of America (UMW A), dated July 12, 2004, and attachments,

Letter from Prairie State to Charles Matoesian, dated July 12, 2004, responding to
comments of the Sierra Club prepared by 1. Phyllis Fox dated June 21, 2004, and
attachments.

Letter from Prairie Staie to Charles Matm:sim‘y dated July 12, 2004, responding to
comments submitted June 17, 2004 by Robert Ukeiley on behalf of the Sierra Club, Clean
Air Task Force, and the Lake County Conservation Alliance,

Letter from Diana Tickner te Hearing Cfficer, providing further comments on the draft
permit for Prairie State Generating Station’s proposal for location near Marissa,
Washinglon Counly, Hlinois, dated July 12, 2304, and attachment.

Letter from Prairie State to Charles Mateesian, responding to comments from Dr. Kristin
Schrader-Frechette, dated July 12, 2004, and attachments.

Letter from Prairie State to Charles Matoesian, responding to comments from various
residents, dated July 12, 2004, and attachments.

Letter from Prairie State to Charles Matoesian, responding to comments (rom Carmeuse
Morth America (Carmeuese), dated July 12, 2004, and attachments.

Prairie State’s re-submittal of a copy of original permit application, date received July 12,
2004,
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239,

240,

241.

242,

243,

244,

245,

246.

247,

248,

248

250.

251,

Letter from Dianna Tickner to Charles Matoesian, responding to April 16, 2004,
comments of Dynegy and May 14, 2004, comments of USFWS, dated July 12, 2004,
including the submittal of additional modeling.

Letters to Verena Owen, Bruce Nilles, Kathy Andria, and John Thompson, dated July 13,
2004, regarding air quality modeling comments from PSGC submitted on July 12, 2004,
and attachment.

Letter from Renee Ciprianc to Bruce Nilles regarding Request for Extension of Comment
Period, dated July 15, 2004.

Lead Medeling Files.

Transmitial of information discussed in a July 12, 2004, conversation, from Dianna
Tickner to Chris Romaine, dated July 16, 2004,

Letter from Parncla Blakley, Chief, Air Permits Section, USEPA, to Don Sutten
supplying comments to the draft PSD permit, dated July 26, 2004, '

Letter from Dianna Tickner to David Kolaz providing review of threatened and
endangered species and critical habitat species within significant impact arca of the
proposed Prairie State Generating Station, Washingion County, Illineis, dated July 27,
2004.

Commonwealth of Virginia, Department of Environmental Quality, Intra-Agency
Memorandnm regarding Engineering Evaluation of PSD permit application submnitted by
CPV Wamren LI.C, Registration No. 81391, dated July 28, 2004,

Letter from Joyce Collins, Assistant Field Supervisor, FWS, to Diana Tickner, dated
August 4, 2004,

Letter from Pavid Kolaz to Cheryl Newlon regarding Prairie State’s application to
construct a eoal-fired river plant, dated August @, 2004,

Letter from Renee Cipriano io Joel Brunsvold, Director, Illinois DNR, providing
information to supplemient the Agency Action Report for the Prairie State project, dated
August 10, 2004, and attachments.

Letter fiom Dianna Tickner to Ms. Joyce A. Collins, Assistant Field Supervisor, US DOI
Fish and Wildlife Service, dated August 26, 2004,

Letter from Richard Califano to Dianna Tickner regarding USFWS Concemns Regarding

the Indiana Bat and the Proposed Prairic State Generating Station, dated August 27, 2004,
and attachments.
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252,

253,

254,

233,

256.

257,

258.

239.

260.

261.

262.

263.

264.

2065.

266,

Letter from Susan Homeman, Project Manager, Illineis Permits Region, Army Corps of
Engineers, to Colin Kelley, dated August 27, 2004.

Letter from Dianna Tickner to Pamela Blakley providing proposed agenda for September
9 meeting, dated September 3, 2004,

Lelter from Dianna Tickner to Todd Rettig, Division Chief, Division of Resource Roview
and Conservation, concerning Eastern Mouth Tead, dated September 17, 2004,

Letter fiom Dianna Tickner to Kenneth Westlake, Chief, Environmental Planning &
Evaluation Branch, USEPA, responding to email of Octaber 1, 2004, dated October 5,
2004, and attachments.

Email from Dianna Tickner to Chns Romaine concerning KY PSC Terminates KY
Pioneer, dated Oclober 20, 2004, and attachment.

Letter from Dianna Tickner to Dave Kolaz, dated October 28, 2004, responding to 2 May
14, 2004, letter from the Federal Land Manager, and attachmenis.

Letter from Todd Rettig, Manager, Division of Resource Review and Coordination,
llinois DNR, to Laore! Kroack conceming the Detailed Action Report, dated November
1, 2004,

Letter from Joyee Collins to Diana Tickner, dated November 4, 2004,

Adr Pollution Emitting Facilities Near Minge Wildemess Area by USFWS, dated
November 8, 2004,

Email from Dianna Tickner to Laurel Kroack and Chris Romaine concerning interations
with FWS, dated November 8, 2004.

Email from Yi Zhu, Administrator, Emissions Inveniory Section, Florida Department of
Environmental Protection, to Shashi Shah regarding requested information, dated
November 8, 2004, and attachments.

Leiter from Dianna Tickner to Joyce Collins, dated Nevember 12, and attachments.

Email from Dianna Tickner to Chris Romaine conceming formnla from Tbred permit,
dated November 15, 2004, and attachment,

Letter from Dianna Tickner to Dave Kolaz regarding the Illinois cave amphipod, dated
November 22, 2004.

Attachment 1, Chronology of PSGC’s Air Permit Issues Related (o Threatened and
Endangered Species from October 19, 2001, through December 1, 2004,
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267.

268.

269.

270.

271,

272.

273,

274,

275,

276,

271

278.

279

280,

281,

282

Ernail from Erik Hendrickson, Texas, to Shashi Shah concerning request for information
for the Washington Parish Power Plant, dated December 2, 2004.

Email from Francisco Acevedo, Acting Chief, Air Permits Seclion, USEPA - Region V to
Laurel Kroack, dated December 3, 2004.

Email frem Biil Hoback, Qffice of Coal Development, to Daniel Simon, Kiistin Richards,
Dave Kolaz and Renee Cipriano, dated December 3, 2004,

Letter from Dianna Tickner to Jerm-Anne Garl, Director, Office of Strategic
Environmental Analysis, USEPA, Region V, and Steve Rothblatt concerning ESA issues,
dated Decemnber 6, 2004, and attachments.

Chronology of Prairie State Generating Company Air Permit Issues Related to
Threatened & Endangered Species, dated through December 6, 2004,

Agenda and Attendance Sheet from Prairie State Coal Fired Generation Project Meeting,
dated December 7, 2004,

Letter from Kevin Finto to Steve Rothblatt concerning caselaw on threatened and
endangered species, dated December 10, 2004.

Letter from Richard Califano to Dianna Tickner regarding Federal Listed Threatened &
Endangered Species Summary, dated December 13, 2004, and attachunents.

Facsimile from Dianna Tickner to Chris Romaine, dated December 14, 2004,
Facsimile from Chris Romaine to Dianna Tickner, dated December 14, 2004.
Facsimile from Dianna Tickner to Chns Romaine, dated December 15, 2004.

Letter from Todd Rettig to Dianna Tickner regarding known occurrence of seven
federally-listed and a candidate species in Southern linois, dated Decemntber 14, 2004,

Letter from Lanrel Kroack to Steve Rothblatt providing hiological evaluation, dated
December 14, 2004,

Region 5 Coal-fired Power Plants generated by Prairie State, dated December 15, 2004,
Memorandum from Kenneth Westlake to Jerri-Anne Garl, Steve Rothblatt, and Snsan
Tennenbaunm regarding findings of USEPA and USFWS technical workgroup for the
proposed PSGS review related to ESA issues, dated December 17, 2004,

Email frem: Dianna Tickner 1o Meredith Bond, dated December 17, 2004, regarding
conference call to discuss Prairie State.

15




283,

284.

285.

286,

287.

288.

289,

250,

291.

292,

293,

294,

295,

2506,

297,

298,

Agenda Praine State Generating Station ESA Discussion, dated Monday, December 20,
2004.

Letter from Laurel Kroack to Sandra Silva, Chief, Air Quality Branch, USFWS,
concemning potential impacts from proposed Prairie State Generating Station on visibility
at Mingo, dated December 22, 2004,

Letter from Diamma Tickner to Laurel Kroack concerning potential visibility impacts at
Mingo, dated December 22, 2004, )

Facsimile from Chris Romaine to Jacob Williams regarding curent drait of changes,
dated Decomber 22, 2004,

Facsimile [rom Chrigs Romaine to Dianna Tickner providing two pages on the additional
comments, dated December 22, 2004,

Letter from Kevin Finto to Steve Rothblatt regarding threatened and endangered species,
dated December 22, 2004.

Facsimile from Dianna Tickner to Chris Remame concerning Condition 1,10
Supplemental Requirements for 8302 Allewances, dated December 23, 2004,

Letter from Frederick Palmer, Atlorney for Prairie State Generating Company, to Jeffrey
Holmstead, Assistant Administrator for Air & Radiation, USEPA, dated December 23,
2004.

Agenda Prairie State Generating Station ESA‘Discussinn, dated Wednesday, December
29, 2004,

Prairie State Generating Company ESA Biological Evaluation, Winter 2004,

Email from Chris Romaine to Constantine Blathras, Meredith Bond, Sandra Silva and
Tim Allen concemning proposed changes te permit, dated January 3, 2005.

Email from John Thompsen to Laurel Kroack supplying Cash Creek information, dated
Janunary 3, 2005, and attached documents.

Faesimile from Chris Remaine to Dianna Tickner, dated January 3, 20035,

Facsimile from Dianna Tickner to Chris Romaine regarding “a couple of questions from
Penny,” dated fanuvary 4, 2005,

Letter from Dianna Tickner to Cheryl Newton regarding December 29, 2004, meeting
concerning threatened and endangered species, dated January 4, 2004, and attachments.

Facsimile from Jeff Sprague to Rich Califane, dated January 5, 2003,
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299

300,

301.

302.

303.

304,

305,

3086,

307.

308.

305,

310,

311.

312

Facsimile from Chris Romaine to Dianna Tickner, dated January 6, 2005,

Email from Dianna Tickner 1o Chris Romaine regarding correction to SLREA tables,
dated January 7, 20035.

Letter from Steve Rothblatt to Richard Nelson, Supervisor, Rock Island Field Office,
USFWS, regarding ESA, dated January 7, 2005.

Letler from Dianna Tickner to Cheryl Newton regarding ESA requirements, dated
January 7, 2003, and attachments,

Letter from Dianna Tickner to Jeff Sprague regarding SLERA, datéd January 7, 2005
fsic], and attacluments.

Email from Dianna Tickner 1o Jeff Sprague and Chris Remaine regarding scammed
document, dated January 7, 2003, and attachment.

Letter from Richard Nelson, Field Service, USFWS, to Steve Rothblatt, Director, Air &
Radiation Division, USEPA, Region V, concemning Endangered Species Act (ESA)
consultation, dated January 10, 2005, and attachment.

Facsimile from Dianna Tickner to Chris Romaine conceming carbon monoxide and
volatile organic material ermission limits, dated January 11, 2005,

Letter from Steve Rothblatt to Laurel Kroack conceming ESA consultation, dated
Tanuary 11, 2005, and attachments.

Email from Tracy Turner, Peabody Encrgy - Generation Development, to Chris Romaine
concerning information on Raring Corp. Permit, Power River Coal, dated January 12,
2005, and attachmenis,

Email {from Jerri-Anne Garl, Director, Office of Science, Ecosystems and Communities,
UISERA, to a number of federal representatives of the USEPA, USFWS and Chris
Romaine conceming Prairie State issues list, dated January 12, 20035,

Email from Jerri-Anne Garl to Chris Romaine concerning Agenda for Monday’s meeting,
dated January 12, 2005.

Email from Dianna Tickner to Chris Romaine concerning Weston CQ, dated January 12,
20035, and attachments.

Letter from Laurel Kroack to Panl Hoffman, Deputy Assistant Secretary, Fish and
Wildlife and Parks, dated Fanuary 13, 2005, and attachments.
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313

314,

315.
3le.
317,
318

314

320.
321.

322,

323.
324.

325.

326,
327,

328.

329,

330.

331.

Draft letter to Paul Hoffman, Deputy Assistant Secretary, Fish and Wildlife and Parks,
US DO, from Laurel Kroack, dated January 13, 2005,

Construetion Permit - Prevention of Significant Deterioration (PSD} Approval, NSPS -
NESHAP Emission Units, to Prairie State Generating Company (PSGC), LLC, dated
January 14, 2005.

Illinois EPA, Bureau of Air, Jannary 2005, Responsiveness Summary.

Illinois EPA Coal Washing documents.

Calculation Sheet.

Letter from Sally Carter to Bruce Nilles, dated April 17, 2005,

Memorandum te File from Chris Pressnall, Assisiant Counsel, regarding Environmental
Justice, dated April 10, 2005.

Letter from Dianna Tickner to Don Sutton, dated Apnil 27, 2005,

Letter from Sally Carter to Bruce Nilles, dated April 28, 2005,

Construction Penmit - Preventien of Significant Deterioration (PSD) Approval, NSPS -
NESHAP Fmission Units, to Prairie Stale Generating Company (PSGC), LLC, dated
April 28, 2005,

Illineis EPA, Burean of Air, April 2005, Responsiveness Summary,

Illinois Annual Air Quality Reports.

Prairie State Geperating Station Threatencd & Endangered Species “Response Package”
for USEPA Region V, undated.

Miscellaneous documents likely submitted by Prairie State.
Drait condition 2.1.2{c) provided to Prairie Siate Generating Station, unkniown date.

Map entitled, “Resources Within 27 Kilometers of the Prairie State Generating Siation, ”
by Illineis DNR, undated.

Miscellanecns mmdated documents.

Miscellaneous documents of Jeff Sprapuoe relating to USFWS - Consultation - Prairie
State - ESA.

Miscellaneous documents of Jeff Sprague relating to Class I Analysis,
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332

333

334,

333,

336,

337,

338.

330,

340.

341.

342,

343,

a4,

345,

346,

347.

348,

345

Miscellaneous documents of Jeff Sprague relating to Updated Inventories Based Upon
State-Wide Database.

Miscellaneous documents of Jeff Sprague relating to PSGS - Biological Assessment/
Ecological Risk Assessment.

Miscellaneous documents of Jeff Sprague relating to PSGS - Final Comment Modeling
Submittal.

Miscellangous documents of Jeff Sprague relating to PSGS - Agency Review/ Audit
Materials - Part L

Miscellaneous documents of JFeff Sprague relating to PSGS - Agency Review/ Audit
Iatenals - Part I,

Miscellaneous documents of Jeff Sprague relating to PSGS - Agency Review/ Audit
Materials - Part I

Miscellaneous documents of Jeff Spraguc relating to PSGS - Agency Review/ Audit
Materials - Part IV.

Migcellaneons documenis of Jeff Sprague relating to PSGS - Agency Review/ Andit
Materials - Part V.

Documents relating to Prairie State Generating Station Modeling - PC Side.

Documents relating to Prairie State Generating Station General Modeling (Class T Area).

Documents relating to Praine State Generating Station Modeling - Unix Side.
Map Receptor Graphics.

Compilation of documents pertaining to CALPUFE.

Compilation of documents pertaining to 502 Inventones.

Compilation of documents pertaming to PM Inventories.

Cctober 2002 Application Inventories.

Compilation of documents pertaining to Missouri Inventories,

General Correspondence File & Notes of Jeff Sprague.
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350.

351.

352

353.
354
355.
356.
357,
358.
359.
360.
301.
302.
363.
3o4.

303.

306.
307.
368.
309.

370,

Sprague’s General Cerrespondence Emails & Attachments - September 2001 through
January 2005.

Sprague’s Correspondence Emails Concerning Class I Analysis & Attachments - January
2002 through January 2005,

Sprague’s Miscellaneous Emails Concerning PSGS Biological Assessment/ Ecological
Risk Assessment & Aftachiments.

Miscellaneous emails from various authors from 2001 through December 2003,
Miscellaneous emails from various authors from January 2004 through February 2004,
Miscellaneous emails from various authors from March 2004 through May 2004.
Miscellaneous emails from various suthors from June 2004 through December 2004,
Miscellaneons emails from various authors from 2005,

USEPA - TEPA Delegation of Anthority,

Miscellaneous News Articles.

Miscellaneous Maps and/or Diagrams concerning Prairie State Generating Station.
Miscellaneous Public Hearing documents, |

MACT Rulemaking for Indusirial Boilers,

Miscellaneous MACT documents.

Collection of data reviewed concerning particulate matter and other emissions.

Inlermation penerated in review of Florida data base concerning partictilate matter
emissions.

Miscellaneous reference material re: particulate matter,
Miscelianeous documents prepared by USFWS.
Miscelianeous technical comparison documents.
Miscellaneous document referencing Holeim.

Miscellaneous document regarding Gld Ben Coal Company.
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371.

372.

373,

374

373,

3706.

377

378.

379.

380

381,

382.

383,

384.

385.

386.

387.

388,

385.

340,

39l

392

Miscellaneous document regarding Peabody Coal Company.

Miscellaneous documents concerning Thoroughbred.

Miscellaneous dogurnents concerning CPV Warren LLC, Virgina.

Miscellanecus documents concerning Dynegy.

Miscellancous documents concerning Hazardous Air Pollutants.

Control of Mercury Emissions from Coal Fired Electric Utility Boilers: An Update.

Assessing the Impact on the St. Louis Ozone Attamment Demonstration from Proposed
Electrical Generating Units in Illinois, September 25, 2003,

Miscellaneous documents concerning selective catalytic reduciion.,

Miscetlaneous information compiled from Georgia and Texas permitting actions.
Miscellaneous information concerning coal-fired power plants.

Miscellanecus document relating to Tuscon Electric Power Company,
Miscellaneous information relating to Endangered Speci.es Act.

USEPA Pacific Southwest/ Region 9 C!ean,é.ir Permitting Programs.

New Source Review Werkshop Manual.

Miscellaneous mformation concerning dioxins.

Miscellaneous information concerming Federal Land Managers and FLAG Guidance.
FLAG - Phase I Report.

EPA Interagency Workgroup or Air Cuality Modeling - Phase 2 Summary Report &
Recommendations for Modeling Long Range Transport Impacts,

(Guide for Bstimatling Natural Visibility Conditions Under the Regional Haze Rule.
Class I General Eeference Information.

“Demonstration of Pulse-Jet Fabric Filters for Utility High-Sulfur Coal Applications”
Prepared by Southern Research [nstitnte.

Miscellaneouns mformation regarding Modeling a Flare.
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353,

394,
395.
396,
397,
308,

359,

400.

4.

402,
403,

404,

405.
406.
4047,
408,

409.

414,
411.

412,

“A Screening Procedure for the Impacts of Ajr Pollution Sources on Plants, Soils, and
Animals.”

Miscellaneous information regarding anemometer heights.

Miscellaneous information concerning Cooling Tower Particulate Emissions Calculation.

Miscellaneous reference material conceming the permitting of Assorted Plants.
Miscellaneous reference material conceming the pennitting of Cash Creek.
Miscellaneous reference material concermning the permitting of Cedar Falls - Sireeter,

Miscellaneous reference material concerning the permitting of City Utilities of
Springfield (Missouri) Southwest Stalion - Unit 2.

Miscellaneous reference material concerning the permitting of Indeck.

Miscellaneons reference matetizl concerning the permitting of Intermountain Power -
Unit 3.

Miscellaneous reference material conceming the permilling of Longleaf Energy,
MisccHanecons reference material conceming the permitting of Longview Power,

Miscellaneous reference material concerming the permitting of Mid American Public
Energy.

Miscellaneous reference material concerning the permitting of Montour.
Miscellaneons reference material concerning the permitting of Nerthampton.
Miscellancons reference material concerning the permitting of Plum Peint Energy.
Miscellaneous reference material concerning the permitting of Roundup Power.,

Miscellaneous reference material concenning the permitting of San Antonio - Service 2
(City Public Service).

Miscellancous reference material conceming permitting of Sound Sage - Holeomb 2.
Miscellaneous reference materiai concerming the penmnitting of Sevier.

Miscetaneous reference material concerning the permitting of Thorouphbred.

26




413.

414,

415.

416,

417.

418,

419,

420,

421,

422,

423,

424,

425,

426.

427,

438,

429,

430.

431.

432,

433.

434,

Miscellansous reference material conceming the permifting of Trimble.

Miscellaneous reference material conceming the permitting of Tuscon Electric
Springerville.

Miscellaneous reference material concerning the permitting of WA, Parish.

Miscetlanecus reference material concerning the permitting of Wisconsin Public Service
- Weston 4.
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STATE OF ILLINOIS
COUNTY OF SANGAMON

AFFIDAVIT

[, Shashi Shah, being first duly swom, depose and state that the following
statements set forth in this instrument are true and correct, except. as to mafters therein
stated to on information and belief and, as to such matters, the undersigned certifies that
ke believes the same to be true:

1. [ am employed by the Nlinois Environmental Protection Agency (“Illinois
EPA™) as a permit analyst for the Division of Air Pollution Control’s (“DAPC”) Air
Permits Section located at 1021 North Grand Avenne East, Springfield, [llinois. I have
been employed by the Illinois EPA since April 1987,

2. As a permit analyst for the Ilinois EPA’s Utility Unit, my primary job
responsibility is to conduct reviews of permit applications involving the utility projects.
In this regard, [ am familiar with the various air emission units and pollution control
technologies associated with operations of coal-fired power plants, I'am also familiar
with the applicat-:ule environmental regulatory and permitting requirsments for the utility
projects, including, but not limited to, the Prevention of Significant Deterioration
program. Among other things, I work closely with, and at the direction of, my
supervisor, Mr. Christopher Romaine, Manager, Utility Unit, to prepare draft and final
versions of construction and operating pennits. T am also involved in directing
communications with permit applicanté and interested person in the permitting process,
and researching, as necessary, available records and documents related to my review of :

‘permit applications and other associated work tasks.



3. As part of my responsibilities, I became the assigned permit analyst in the
Tlinois EPA's review of a permit application, Permit Application No. 01100065,
involving Praitie State Generating Station (“Prairie State™) and its proposed construction
of 1500 MW mine-mouth coal-fired power plant in Washington County, Illinois. [ was
assigned the permit application shortly after it was received by thé Illinois EPA on
October 19, 2001.

4, Since becoming the assigned penmit analyst for this application, I have
maintained responsibility for the application file and have overseen management of all
documens, as they were acquired, that related to the permit application. Such documents
incinded materials pertaining to the permit application, including written -::errespﬂndﬂnlce
and other documents needed to evaluate the permit application, and extranecus materials
assembled by Mr. Romaine, myself and other Illinois EPA personnel during the course of

permit review.



5. Based on my review of the application file for the Prairie State project,
have identified individual documents, including attachments thereto, and miscellancons
materials (some of which have been categorized by subject matter) that were directly or
indirectly relied upon by the Illinois EPA in review of the permit application and the
resulting permit issuance. [ am thus able to certify that those documents are identified in
the Admimstrative Record that has been prepared for the pending appeal before the

Environmental Appeals Board.

Further affiant sayeth not.

7Ll T

Shashi Shah

Subseribed and swom
To Before Me thisglgZ & Day of July 2005
b il el e e et

— * OFFICIAL S£AL
i t  CYNTHIA L WOLFE §
x unrmmc BTATE OF ILLINOIS
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STATE OF ILLINOIS
COUNTY OF SANGAMON

AFFIDAVIT

I, Teffrey Sprague, being first duly sworn, depose and stale that the following
statements set forth in this instrument are true and correct, except as to matters thercin
stated to on information and belief and, as to such matters, the undersigned certifies that
he believes the same to be truc:

1. I am employed by the Illinois Environmental Protection Agency (“Tliinois
EPA™) as a modeling analyst for the Division of Air Pollution Control’s (“DAPC™) Air
Quality Planning Section located at 1021 North Grand Avenue East, Springfield, [llinois.
I have been employed by the Illinois EPA since March 1988,

2 As a modeling analyst for the Illinois EPA’s Air Quality Planning Section,
my primary responsibility is to conduct modeling in support of the llinois State
Implementation Plan (“SIP™), and secondarily to,review air quality modeling analyscs for
permit or related applications. [have had the added responsibility for participating in
federal and state-level consultation for threatened and endangered species in support of
permithntg actions. In this regard, I am familiar with the applicable requirements for SIP
development modeling, modeling to support the Prevention of Significant Deterioration
program and analyses associated with consultation for threatened and endangered
species.

3. As part of my respensibilities, I participated in the Jllinois EPA’s review
of a permit applicalion, Permit Applhication No. 01100065, involving Prairie State
Generating Station ("Praine Stale™) and its proposed construction of 1500 MW mine-

mouth coal-fired power plant in Washington County, Illinois. Specifically, I reviewed



muodeling information submitted as part of the permit application and the various analyses
pertaining to the consultation for threatened and endangered species.

4, Since becoming the assigned modeling analyst for this application, [ have
maintained responsibility for the medeling file and have overseen the management of all
documents, as they were acquired, that related to the modeling portion of the permit
application and the various analyses pertaining to the threatened and endangered species
consultation. Such documents included materials pertaining to the modeling information
submilted as part of the permit application, including docnments relating to the
threatened and endangered species consultation and Class I analyses for the Mingo
National Wildlife Refuge, written correspondence and other documents needed to
evaluate all modeling information, and extraneons materials assembled by myself and

other Iltinois EPA personncl during the course of modeling review.



3 Based on my review of the modeling file for the Prairie State project, I
have identified individual documents, including attachments thereto, and miscellaneons
materials (some of which have been categorized by subject matter) that were directly or
indirectly relied upon by the Illinois EPA in review of the modeiing information
submitted as part of the permit application, the threatened and endangered species
consultalion, and the resulting permit issuance. Iam thus able to certify that those
documents are identified in the Administrative Record that has been prepared for the

pending appeal before the Environmental Appeals Board.

Further affiant sayeth not.

Jﬁf#’ Spjoguc/ /
Subscribed and swom .
To Before Me this Day of July 2005

‘ AT AT

y / &é Vicky Vonlanken

i/ 2] ‘ Notary Public, State of Minois
d } My Commissian Exp. G1{122008 §




CERTIFICATE OF SERVICE

1 hereby certify that on the 28th day of July, 2005, I did send, by express mail for
next-day delivery, one (1) original and five {5} copies of the following instryments
entitled RESPONSE, CERTIFIED INDEX OF THE ADMINISTRATIVE RECORD
and AFFIDAVITS to:

Burika Dur,

Environmental Appeals Board

U.5. Envirormnental Protection Agency
1341 G Street N.W. Suite 600
Washington, D.C. 20005

and a frue and correct copy of the same foregoing instruments, by First Class Mail with
postage thereon fully paid and dirscted into the possession of the United States Postal
Service, to:

Bertram (. Frey,

Acting Regional Counsel

Office of Regional Coumsel

U.5. Environmental Protection Agency, Region 5
77 W. Jackson Boulevard

Chicago, Illinois 60604-3507

Bruce Nilles Kevin Finto

Sierra Club Hunton & Williams

214 North Henry Street, Suite 203 Riverfront Plaza Fast Tower

Madison, Wisconsin 53704 951 East Byrd Street
Richmond, Virginia 23219

John Blair Verena Cwen

Valley Watch . Lake County Conservation Alliance

800 Adams Avenue 421 Ravine Drive

Evansviile, Indiana 47713 Winthrop Harbor, Illinois 60096

Ann Brewster Weeks Kathy Andria

Clean Air Task Force American Bottom Conservancy

18& Trcmont Street, Suite 530 614 North 7™ Street

Boston, Massachusetts 02108 East St. Louis, Illincis 52201-1372




Kathleen Logan-Smith Brian Urbaszewslki

Health & Environmental American Lung Association of
Justice - 8t. Louis Metropolitan Chicago

P.O. Box 2038 1440 West Washington Blvd.

St. Louis, Missouri 63158 Chicago, llinois 60607

< [<ets b by

Robb H. Laymant./
Assistant Counsel
Division of Legal Counsel

This filing is submitted on recycled paper.
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BEFORE THE ENVIRONMENTAL AFPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C.
IN THE MATTER OF: )
)
PRAIRIE STATE GENERATING )
COMPANY, LLC ) PSD AFPEAL NO. 05-05
}
PERMIT NUMBER )
1B980RAAR }

RESPONSE TO PETITION
NOW COMES the Respondent, the ILLINOLS ENVIRONMENTAL PROTECTION

AGENCY {“IHlincis CPA™), and files its Response to the Petition for Review (“Response™) filed
by the Petilioners in (he above-referenced cause. The lilinois EPA {ormally requests that the
Fuvironmental Appeals Board (hereinafter “EAB™ or “Board”} deny the Petition for Review for
the reasons set forth within this Respense.
L
INTRODUCTION

The Petition for Review (“Petition”) involves a Construction Permit/PSD Approval
issucd by the IHincis EPA on April 28, 2005, to Prairie State Generating Company, LLC
{“Prairic Statc”’}y for the constimction of an electricily generating facility in Washington County,
Iltinois.

A, Relevant Case History.

The permitting of the proposed facility has represented one of the largest and time-
consuimng undertakings for the Illinois EPA’s air pollution program in recent yvears. As a result,
the record of this proceeding is voluminous, estimated to consist of 40,000 pages of documents
and an unknown, yet undoubtedly massive, body of electrenic data that was compiled during the

review of the permit application. The Responsiveness Summary, which responded to public




comments about the projoct, contained detailed and complex responses to 353 different
comments raised doring the course of the lengthy public participation process. While the
Construction Permit/PSD Approval document is only sevenly-odd pages in length, it represents a
comprehensive embodiment of applicable environmental requirements that will ensure ihe
facility’s compliance with applicable rules and regulations.

Admittedly, this Responsc Brief, together with its accompanying exhibils, is mammoth in
size. Nonetheless, il is fairly proportional in its response given both the complexity aud, in some
instances, the potential significance of the issues raised by the Petitioners in their appeal. The
Petition raised twenty-one principal issues for appeal. Howaver, the number of off-shooting
arguments and misccllancous 1ssues was considerably greater. In many instances, the IHhinois
EPA identified procedural deficiencics with respect to the issues or arguments addressed in the
Petition. In nearly all instances, the Illinois EPA sought lo provide a detailed overview of its
permitiing decision, together with relevant supporting facls (rom the Administralive Record.
Where possible, the Illincis EPA sought Lo minimize its responses to trivial or collateral matters,
which, due mostly to the Petitioners’ prose, were prevalent throughout.

To simply give a bit overview to the permit application submittal and the permit review,
Prairie State submitted an initial application for the Constriction Permit/PSD Approval to the
Tinois EPA’'s Division of Air Pollution Control/Permit Section on October 19, 2001, [See,
Respondent's Exhibit 68). Thereafter, Prairie State continued to participate in discussions with
equipment suppliers, resulting in changes to the potential emissions tendered in Prairie Stale’s
initial permit application. In October 2002, Prairie State revised its permit application, and
subsequently, continued to provide the Tllinois EPA with additional supplemental information,

[See, Petitioners' Exhibit 27].  In the application, Prairie State proposed the constmction of a



mine-mouth coal-fired power plani consisting of two identical pulverized coal-fired boilers each
with a nominal electrical generating capacity of 750 net megawatts and associated ancillary
{acilities. The site of the proposed plant is roughly 600 acres located approximately five nules
east northeast of Marissa, Washington County, in an ares that is currently designated attainment
for all critcria pollutants. The Mingo Wildemess Area (“Mingo™) at the United States Fish and
Wildlife Service’s (“USFWS™) Mingo Wildlife Refuge in southeastern Missouri is located
approximately 140 km from the site of the proposed plant. This wildlife refuge extends over
21,700 acres, approximately 7,700 acres of which is a wilderness arca; the wilderness area is
designated as a Class [ area under the Prevention of Significant Detenioration (*PSD™) program.
Public access to the wildemess avea 1s allowed only by foot or non-motorized boat, and hunting,
which is allowed scasonally elsewhere in the wildlife refuge, is prohibited in the wilderness area.

The fuel for the two boilers would be 1linois No. 6 coal from the underground mine to be
dcveloped adjacent to the boiler facility. The plant would be located on a reserve of
approximatcly 240 miilion recoverable tons of coal sufficient to meet Praivie State’s needs for
more than 30 years. To address potential interruptions in the mine-mouth coal supply and to
facilitate reliable operation of the power plant, in narrowly defined circumstances, the two
boilers would be allowed to use washed Illinois No. 5 and 6 coal and from other mines. [n
addition, the two boilers would nse natural gas as an auxiliary fiel, including use for start-up and
shutdown of the boiless,

A description of boiler operations is provided in greater detail in the permit application.
[See, Petitioners’ Exhibit 27). In general terms, the coal will be ground (pulverized) to a fine
powder immediately before being burncd and will be blowi with the primary combustion air inlo

the boiler through a series of nozzles. Secondary air wiil be blown into the boilers through other




nozzles to complete combustion. While the proposed boilers reflect modern design for high-
encrgy efficiency, the facility is also designed to operate a5 a base-load facility, running for
maonths at a streteh, ideally at or near capacity,

The two coal-fired boilers will each be equipped with multi-stage pollution controls to
minimize and control emissions. The pollution controls will consist of low nilrogen oxides
{*“NO.") burners on the botlers and additional add-on contrels consisting of selective eatalytic
reduction (“SCR™) for control of NO,, an clectrostatic precipitator (“ESP™) for control of
parliculate matter (“PM™), wel flue gas desulfurization ("WFGD" or “scrubber™) for control of
sulfur dioxide (*SO,™), and a wet electrostatic precipitator (“WESP™) {or control of sulfuric acid
mist (*H,504™) and condensable PM. Good combustion practices will also reduce emissions of
N, carbon monoxide (“C0O™), and volatile organic material (“VOM'™. The boilers could also
he required to use sorbent injection to control mercury cmissions, if the effective control of
mercury cannot be assured tl1r011éh the “co-benefit” of the control devices for other pollutants.
After passing threugh the add-on controls, boiler exhaust will be vented through individual flues,
one for each boiler, and out a single 700-foot high stack.

(ther emission units at the plant include cooling towers, fuel and other bulk matenal
handhing, processing, and storage operations, an auxiliary gas-fired boiler, emergency diesel
engines, other ancillary operations, and roadways and parking arcas.

Alter reviewing the materials submitted by Prairie State, the Itlinois EPA determined that
the proposed project would comply with applicable Statc emissions standards, meet applicable
federal emissions standards, incinding applicable New Source Performance Standards (*NSPS™),

and utilize Best Available Control Technology ("BACT™) as required by the federal PSD



program.! The BACT determinations are generally reflected in the control technology
determinations and emissions limits in¢luded n the permit.

Further, the Illinois EPA reviewed the air quality analysis submitted by Praivic State and
determined that the proposed project would not canse or contribute to a vielation of the National
Ambicnt Air Quality Standards (“"NAAQS”) for criteria pollutants other than ozone. The Illinois
EPA performed its own analysis indicating that the proposed plant would not cause or contribute
to a violation of the 5t. Louis/Metro-East ozone attainment demonstration. A separate analysis
by Prairie State also showed that the proposed project would not violate the Class I air quality
increment, as applicable to the Mingo Wildermess Area. While the USFWS submitted comments
suggesting that it believed the proposed project would adversely impact air quality related values
at Minge, the Tllinois EPA thoroughly considered USFWS’ comments and other information
contained within the Administrative Record conelnding that the proposed project will not have
an adverse impact on Mingo. Moreover, the requiremenis of the pennit iimit the emissions and
air quality impacts of the proposed plant (o feveis that were not considered in USFWS’ oniginal
evalnation.

On February 4, 2004, the Tllinois EPA made a draft penmut available for public comment,
together with a project summmary. [See, Petitioners’ Exhibit 2]. Public notice of the availability
of the draft permit was placed in the Nashville News on February 4, 2004. Notice was also
published in the Sparta News-Plaindealer/New Athens Jourmal Messenger that same week,
Additional notices were published in the Nashville News on Febrary 11 and 18, 2004, and in

the Sparta News-Plaindealer/New Athens Journal Messenger those same weeks, A public

' In addition, the facility will utilize Maximum Achievable Control Technology (“MACT’™) as reqmired
by Section 112(g) of the Clean Air Act. As emission lirmts for specific hazardous air pollutants
(“HAPs") were not established, the MACT determination relies upon the limits cstablished for other
pellutants to restrict HAP emissions, See, 42 ULS.C. § 7412 ().




hearing was held at the Marissa High School in Marissa on the evening of March 22, 2004, A
pancl of representatives from the llincis CPA was present to take comments and questions from
the public, including the Petitioners, regarding the permit application and the draft permit. A
written transcript of the public hearing is available on the United States Envirenmental
Protection Agency (‘USEPA”)VRegion V webpage.” The comment petiod (or the submittal of
written comimenis on the draft permit was scheduled to close on April 21, 2004. However, due,
in part, to public interest in this proposed project, the Illinois EPA extended the comment period
five times, uliimately closing it on August 27, 2004, During the public comment peried,
Petitioners submitted a variety of written comments to the [llinois EPA.

On January 14, 2003, the Illinois EPA issued a Construction Permit/PSD Approval te
Prairie State authorizing construction of the mine-mouth coal-fired power plant {Constmction
Permit No. 01100065). The Nlinois EPA also issued an Acid Rain Permil for the proposed
project to address applicable requirements of the Acid Rain Deposition Control Program. As
affected units under the Acid Rain Program, Prairie State is required to hold S0; allowances
each year for ils actual emissions of SO; from the hotlers, [n addition, the lllincis EPA issued
Prairie State a Budget Permit to address the requirements of (he NO, Trading Program. As these
permits related to the Acid Rain Program and the NO, Trading Program, respectively, neither
permit is considered part of the PSD approval. The Tllincis EPA made a 163-page
Responsiveness Summeary available four business days following the Construction Permit/PSD
Approval on January 21, 2005. [See, Petitioners’ Exhibit 12].

On February 23, 2005, Petitioners filed a Petition for Review with the EAB, alleging,

among other things, that the lllinois EPA committed a procedural error by failing to

2
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simultanecusly issue the permit and the Responsiveness Summary. On March 25, 2005, the EAB
remanded the permit to the Illinois EPA finding that the Itlinois EP A “must reconsider and
rcissue the final penmat decision, after due consideration of corments reccived and of the
response to comments document, exercising its discrction as appropriale and in accordance with
the facts and the law.” Jn re Prairie Staie Generating Station, PSD Appeal No. 05-02, slip op. at
7 (EAB, March 25, 2005). In addition, the EAB encouraged finther discussion between the
parties. In accordance with the EAB’s order, the Illinois EPA agan fully considered comments
and met with representatives of a number of the Petitioners. This further consideration and
discussion facilitated changes to the issued permit, as compared to both the drafl permit and the
permit issued on Jannary 14, 2005,

On April 28, 2005, the Tllinots EP A issued the Construction Pemmit/PSD Approval to
Prairic State authorizing construction of the mine-mouth coal-fired power plant. On the same
date, the Tllinois EPA also released the Responsiveness Summary. [See, Petitioners’ Exhibit 12].
The Aprl 28, 2005 permit and Responsiveness Summary supersede the January 2005 permit and
Responsiveness Summary. On or about June 8, 2005, Petitioners filed a Petition for Review,
challenging the Illinois EPA’s permit decision on a variety of grounds relating to the PSD
Approval.

B. Statutory Background.

The federal PSD programn principally regulates proposed new major sources and major
medifications to existing sources in areas of the nation that are deemed attainment or
unclassifiable with respect to the NAAQS, the exception is the cmissions of pollutants from a
project for which an area is designated nonattainment. See, 42 U.S.C. §7471. Among other

things, the regulations require a pre-construction review of such propoesed projects to ensure that




resulting emissions are not responsible for a violation of the NAAQS or applicable PSD ambient
air quality increments, 40 C.F.R, §52.21(k), and a demonstration that subject sources will
employ the BACT to minimize emissions for all PSD pollutants emitted in major or significant
amounts, 40 C.F.R, §52.21().

The Tllinecis EPA administers the PSD program in llincis pursuant to a delegation
agreement with the USEPA/Region V. See, 46 Fed. Reg. 9,580 (January 29, 1981). For
purposes related to this appeal, the Tllinois EPA is a delegated state permmit anthority who “stands
in the shoes” of the Administrator of the USEPA in implementing the federal PSD program. See,
46 Fed, Reg, 9,580 (January 29, 1981}, fu re Zion Energy, LLC, 9 E.AD. 701, 701-702, fn.1
(EAB, 2001). A PSD permit issued by the Illinois EPA is subject to review by the EAB in
accordance with 40 C.F.R. §124.1%. [/d].

In taking aclien on the PSD Approval, the Illinois EPA determined that Prairie State’s
proposed coal-fired electricity generating facility 18 a major source for 50, NO., PM, CO,
VOM, and sulfuric acid mist because potential emissions for each pollutant from the proposed
facilily exceed the significance threshold for that poltutant.’

1T,
STANDARD OF REVIEW

The EAB’s review of finat PSD pennit decisions is governed by the procedural
requirements of 40 C.F.R. Part 124, Review is warranted where the permit decision involves a
“finding of fact or conclusion of law which is clearly erroneons™ or where it involves “an
excrcise of diseretion or an important policy consideration.” 40 C.F.R. §124.19(a)(1) and (2). In

constriing these requirements, the EAB has consistently recognized that its review authority is

* Further, the proposed facility is a major source of HAFs, having potential emissions greater than 10
tons of an individual HAP {hydrogen chloride and hydrogen fluoride} and mare than 25 tons in aggregate
for a combination of [TAPs, inclading mercury, hydrogen chloride, fluorides, lead, and beryllinm.



exercised “sparingly” and that the scope of such review is carefully circumscribed. See, 45 Fed,
Reg. 33, 290, 33, 412 (May 15, 1980); accord, In re Knauf Fiber Glass, GmbH, 8§ BEAD. 121,
126-127 (EAB 1999); In re Zion Energy, LLC, 9 E.AD. 701, 705 (EAB 2001).

it is a long-standing USEPA policy to favor final adjudication of most permitting
decisions at the Regional [or appropriate stale] level. See, [n re MCN Oif & Gas Company, UIC
Appeal No, 02-03, slip op. at 6 (EAB, September 4, 2002}. Iu the absence of clear error or other
compelling reason warranting review, the EAB fiequently defers to the Regional or delegated
permitting authorities. fa re Metealf Energy, PSD Appeals Nos. 01-07 and 01-08, slip op. at 12
{EAB, Augnst 10, 2001). Nowhere is the EAB’s deference more evident than in matters that are
“guintessentially technical” in nature. [7]; i re Three Mountain Power, LLC, 10 E.A D, 39, 54
(EAB 2001).

As a rule, only those issucs that have been preserved for appeal may be raiscd with the
EAB. Accordingly, a petitioner secking review must demeonstrate that the issues and/or
arguments suppotting its pesitien were raised, either by the petitioner or another commenter,
during the public comment penod. See, 40 C.F.R. §124.19; fn re Kendall New Century
Development, PSD Permit Appeal No. 03-01, slipop. at 9, 11 EAD. _ (EAB, April 29, 2003);
In re dvon Custom Mixing Services, Inc., 10 EAD. 700, 704-705 (EAB 2002). Alternatively, a
petitioner may plead that the issue for which review is sought was not “'reasonably ascertainable”
during the public comment peried. In re Encogen Cogeneration Facifity, 8 E.AD. 244, 250, fi.
8 (EAB 1999), citing fn re Keystone Cogeneration Systems, 3 E.AD. 766 (EAB 1992). In either
cvent, the burden rests with the petitioner. The EAB has stated that it wiil not “scour the record”
but, rather, will expect the pelitioner fo prove that an issuc has been properly raised. 7 re

Encogen Facility, 8 EAD. 244, 250 fh. 10 (EAB 199%),




Other procedural requirements borne by a petitioner in permit appeals are equally
demanding. A petitioner may only rely upon those issues that wers “reasonably ascertainable”
and may only advance those arguments supporting a pasilion that were “reasonably available™
during the public comment period, See, 40 C.F.R. §124.13. Those issues and/or arguments mnst
have been raised with “sufficient specificity” in order to ensure that the permil authority is
afforded notice and an oppertunity to cure the alleged deficiencies in the permit prior to issuance,
In re Kendall New Century Development, PSD Permit Appeal No. 03-01, shpop. at 9, 11 EAD.
__ {GAB, April 29, 2003),

In a similar vein, a petitioner is obligated to “explain why the permitting authority’s
response to those objections is clearly erroncous or otherwise merits review.” Zion Energy,
F0.C, 9E.AD. 701, 705 (EAB 2001), citing fn re Knanf Fiber Glass, GmbH, 8 EA.D. 127
(EAB 1999), A petitioner cannot simply repeat or restate the arguments presenled during the
public notice periad bul must, instead, supply information or technical grounds in its pelition that
demonstrate the merils of administrative review. See, fn re Steef Dynamics, fne., 9 E.AD. 165,
226 (EAB 20000, citing In re Maui Electric Company, 8 EAD. |, B {(EAR 1998).

The EAB also demands that a petitioner, in identifying its objections to a permit, make its
allegations both “specific and substantiated,” especially where the object involves the “technical
judgments” of the permit authority. See, In re Avon Custom Mixing Services, Inc., 10 B.A.D.
700, 705 (EAB 2002). This burden ensures that the issues and/or arguments on appeal are wel)
defined and actually represent a “bona (ide” disagreement between the petitioner and the permit
authority. Il expert opinions or data are in conflict, the EAB examines the record of the
proceeding to determine whether the perit authority has adequately considered the issuc and

whether its decision is “rational in light of all the information in the record, including the
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conflicting opinions and data.” fr re Three Mountain Power, LLC, 10 E.AD. 39, 50 (EAB
2001), citing, In re Steel Dynamics, Inc, 9 B.AD. 165, 180, fn. 16 (EAB 2000).
III.
ARGUMENTS
Each of the Petitioners’ arguments, as discussed below, fails to satisfy the EAB’s
threshold requirements for obtaining review. Some of the Petitioners” arguments lack sufficient
specificity or substance to warrant review, or alternatively, were simply not raised during public
comment. Other arguments presented by the Petitioners are merely restatements of earlier
objections and fail to address the Illinois EPA’s previous explanation. In the event the EAB
determines that any one of the Petitioners” arguments satisiies the procedural prerequisites for
obtaining review, such review should nevertheless be declined for the reason that the Ilinois
EPA’s permit decizion reflects considered judgmenl and is supported by the Administrative
Record.*

Al The Deliberations Between the Lllinois EPA and a Sister State Agency Involving the
IMinois Endangered Species Act Do Not Warrant Review.

The opening salvo in Petitioners’ challenge to the Illincis CPA’s permit decision is a
highly-charged and caustic denunciation of the state consultation process that accompanied the

review of the 1llineis Endangered Species Act’ {hereinafler “Illinois ESA™) for the Prairie State

T (Certain portions of the Admimistrative Record relied upon in this Response to Petition arc attached
hereto and are identified throughout as “Respondent’s Exiubits.” Unforiunately, due to the logistics of
extended distance between counsel for the llinois EPA and Prairie State, the [linois EPA was not able o
coordinate with Prairie State so as to aveid both parties filing the same exhibits. However, those
documents within the Adoumistrative Record that were identified by the Petitioners in their aitachments,
such as the copy of the final permit and the Responsiveness Sunmmary, have not been duplicated here in
the interests of conserving paper and minimizing the size of this filing. Where the Respondent has
reforred to a part of the Administrative Record that was contained within the Petitioners® Exhibits, they
are denominated herein as “Petitioners’ Exhibits.” The Certified Index of the Administrative Record,
with attached affidavit, is also included in the Respondent’s filing.

* See, 520 ILCS 10/1-11 {2064).
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project. The Petition presents a derisive view of the Tllinois EPA’s role in the final conclusions
of a hiclogical opinion prepared by a sister state agency, the Ihinois Department of Natural
Resources (herginafter “[llinois DNR™), The gist of the argument accuses “high level state
officials” of thwarting an unspecified conclusion by llinois DNR staff concerning (he project’s
impacts Lo & state-listed protected species, the Eastern Narow Mouth Toad (Gesérophryne
carofinensis). [See, Petition at pages 5-6]. Allegations of wrong-doing do not end there, as state
officials [rom the 1iinois EPA and elsewhere are accused, in essence, of practicing deceit by
withholding colical information from the public. [See, Petition at pages 6-8]. Aside from
wonderful hyperbolg, the Petitioners” arguments do not contain evidence showing either clear
errar or important publie policy considerations.

1. The Administrative Record does not indicate any discrépancies in the Illinois
EP'A’s involvement with the siate ESA consultation process.

The demonstrable facts arc perhaps the best place to start wilh this discussion. In
furtherance to the statute and implementing regulations promulgated by the Ilinois DNR for the
consultation process,” the Iilinois EPA. forwarded information relative to the Prairie State project
{o [llinois DNR in the laller part of August 2004, Following the disclosnre of additional
information by lllinois EPA, as well as several weeks of inter-agency communications, the issue
concenung the Eastern Narrow Mouth Toad came to the forefront of consuliation review. The
issuc was initizlly highlighted in a conversation between a DNR manager and Ms, Laurel

Kroack, {ormerly the Division Manager for the Illinois EPA’s Burcau of Air. [See, Respondent s

¢ The Illinois ESA provides for the protection of endangered and threatened species in Illincis. Among
other things, the statute mandates an evaluation, through consultation with the Illinois DNR, of any
authotized action or funding by a stale agency or local government that might “jeopardize” listed and
threatened species, or might adversely impact their essential habitar. See, 528 [LCS 10/11 {2004).
Implementing regulations governing the consultation are promulgated at 17 I1l. Adm. Code Part 1075,
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Exhibit 1f Electronic Mail from Dianna Tickner, Vice President, Praivie State fo Laurel Kroack,
Hlinois EPA, dated September 10, 2004, 12:50:50 PM)). The information was subsequently
relayed to Ms. Dianna Tickner, a representative from Prairie Statc, via an elecironic mail
message on Septcmber 10, 2004.7 [/d].

The Illinois DNR completed a biological assessment of the projected impacts

of the project with respect to any state listed species or its essential habitat,

A formal “Biological Opinion™ was anncunced by Illinois DNR. on November

1, 2004, [See, Respondent’s Exhibit 21} In unequivocal langnage, the document

stated: ...the Department’s opinion,... is that ihe adverse impacts resnlting from

the proposed action are not likely o jeopardize a listed specics or its essential

habitat or cause adverse modification of a Natural Area.

[/d.]. As a consequence of this finding, the lllinois DNR proclaimed the consultation process
to be temunated, [f4].

Petitioners look past the important aspects signified by the issuance of the final
Biological Opinion by training their attention on events oceurring between Illinois EPA, Illinois
DNR. and Prajrie State prior to November 1, 2004, In particular, Pelitioners sharpen their focus
on two electronic mail messages that purportedly reveal insights into the deliberative thonght
processes for both of the respechive agencies.

The first cmail reflected an initial message from Laurel Kroack to Diaona Tickner. [See,

Pettioners " Exhibit 36]. The message indicated that a “draft’” biological opinion had been

7 In response to the earlier Septeriber 10, 2004, email concerning the potential adverse impacts
to the Eastern Narrow Mouth Toad, Prairie State submitted a letter and an attached technical
report to the Illincis DNR on September 17, 2004. [See, Respondent's Exhibit 3]. The
subimission revealed that the species was not known to exist in Washington County er within the
27-kilometer radius examined under applicable guidance. [7d ot Attachment, pages 3-4]. The
nearest populations of the toad were known to exist approximately 65 kilometers to the
southwest of the proposed stte. [/d at Attachment, page 4]. Maximnm predicted nupact from
the proposed source’s projected mercury emissions was cstimated to fall within the 27-kilometer
radius, thus suggesting lower impacts at the population site 65 kilometers away. [Fd.].

® [Letter from Richard Califano, Ph.D., Malcolm Pirnie to Todd Rettig, llinoir Department of Natural
Resources, doted September 13, 2004].
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shared with the NNlinois EPA, which preliminarily showed the Illinois DNR's decision that no
adverse impacts would alfect sensilive species.” [fd]. Ms. Kroack went on to report that the
draft dociment posed an incidental question about Prairie State’s vse of locally available
limestone “which could aflect habitat of the toad.” [d.].

Petitioners seize upon this last statement by the Illinois EPA’s Air Bureau Chief as if it
was presumptively conspiratorigl and tantamount to an admission of guilt. Contrary to
Petitioners® insinualions, the message does not expressly state or otherwise imply that the Illinois
EPA was inteat on coercing [llineis DNR to modify its draft findings. Tn fact, the statement is
relatively innocuous by itsclf. When earlier passages are read in conjunction with i".’ an
attogether different meaning can be ascribed to the text, Specifically, Ms. Kroack asked whether
Prairie State would obtain their limeslone, as necded for use in emissions control, from a loeal
sonrec and, if so, the whereabouts of the source’s general localily (1.e., "along a river™). This
context merely suggests an interest on the part of the Illinois EPA’s Air Division Manager in
leamning whether Prairie State could satisfactorily respond to the THinois DNR’s concern about
potential impagcts to the Eastemn Narrow Mouth Toad’s habitat.

Ms. Tickner’s email response to the original message is also illuminaling, which might
explain why Petitioners ignored it in their Petilion, Ms, Tickner gencrally observed that no
decision had been reached on a limestone supplier, as bids had gone out to sources located in
Ilinois and Missouri, including some with quarries located in the vicinity of the Mississippi
river. [See, Petitioners' Exhibit 36). Notably, she conlinued wilh the following observations:

The quarry which we purchase limestone from must be permitted 50 in order

to get or keep their mining permit they would have to protect any endangered

species [ think under the mining laws. I know on our mine permit we had to
address each species and a siudy was completed.

* The draft document from [lmois DNR was not shared with Prairie State, as available records of the
email evidence no such attachmient. The Administrative Record is void of any such transmittal as well.
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[fd]. Ms. Tickner concluded her response by expressing the belief that the Ilinois DNR's
pormiiting process, as necessarily being relative to limestone and other quarrics under applicable
mining laws, would afford prolection to any endangered species. [/d].

Pctitioners maintain that the draft Biological Opinicn contained an important reference to
the Bastern Narrow Mouth Toad that was subsequently removed by the Illinois DNE in the final
document. Absent the disclosure of the “draft,” which has been lawfully withhcld by both state
agencies pursuant to cxemptions in the state’s Freedom of Information Aet, Petitioners have been
left to speculale about the documient’s contents as it relates to the toad. While the Illincis EPA
remains obliged under existing state law to protect against disclosure of the “draft,” it seems
perfectly clear that the discussion evidenced from the above-referenced email exchange is
addressing some aspect of the linois DNR’s concern regarding the toad. Prairie State was told
that the impact would potentially affect the toad’s habitat, to which Ms. Tickner responded by
addressing quarry-related requirements that are peripheral to the construction and operation of
the proposed coal-fired power plant.’® Additional circumstantial evidence to this effect is found
in the other email referenced by Petilioners.

Approximately three weeks after the [llinois DNR’s issuance of the final Biological
Opinion, a staff representative from within the organization apparently forwarded an email to his
supervisor relating to the previous editing of the subject document. [See, Petitioners’ Exhibit

38). Pctitioners point to the email, which was presimably leaked by an unspecified person with

19 While this discussion may have inadvertently disclosed the nature of Hlinoiz DNR s concers, and
thus revealed an unseen glimpse at some or all of the draft Biolegical Opinion’s contents, 1t should be
noted that the document was not formally requested under the state’s Freedom of Information Act
{“FOIA™) until sometime after the release of the final Biolopical Opinicn. The Illinois DNIL did not claim
the “draft™ as exempt until after the receipt the FOIA request and, by the same token, the Illinois EPA wag
likewise not made consciously aware of the confidential nature of the document until later. [See,
Petitioners " Exhibit 37).
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unknown motives, to support their suspensions that IHinois DNR's staff was forced to alter the
final Biological Opinion in the face of undue influence by high-level officials. Howcever, the
cmail does not indicate how such influsnce, even assuming it came to bear, changad the cutcome
of the aciual deliberations or otherwise compromised the legitimacy of the final Biological
Opimon.

Without waiving any objections as to the reliability of the document, the contents of the
email also suggest that its author was mostiy concerned about the “appearance™ caused by the
edited omission in the Biological Opinion, rather than what was actually considered during
conshltation. Indeed, this document appears tc confirm thal ihe omission did, in fact, relats to the
polential “secondary indirect” impaets of the Eastern Narmrow Mouth Toad, Further, the
consultation process that had run s course by the first day of November 2004 did not result in
any recommendation by Jllinois DNR regarding the secondary indirect impacts, as the substance
of the omitted materials was apparently not directly within the agency’s purview.,

As it relates to this proceeding, Petilioners should not be able to rely on unsubstantiated
hearsay alone to obtain EAB review of anissue. In this instance, the most important piece of
cvidence offered by Petitioners is not contained in the Administrative Record and has not
otherwise been subyject to any means of verification. When coupled with the unverifiable
contents of the draft Biological Opinion, it becomes readily apparent how much of Pelitioners’
argument is hased on pure supposition. The EAB has declined review under similar
circumstances. See, fn re Tondu Energy Company, 9 E.A.D. 710, 725 (EAB 2001 )allcgations ol
“peneral error” will not satisfy thresheld requirements), see also, In re Hadson Power 14 —
Buena Vistn, 4 BE.AD. 258, 275 (EAB 1992) ("speculalion as to the pessible applicabitity” of a

permit pravision will not suffice to establish review?).
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Petitioners try to bolster their argument with allegations that the State, implying the
Iilinois EPA, Illinois DNR and possibly others, violated the public’s right of participation under
the federal Clean Air Act and the PSD program. [See, Petition at pages 7-8). As mentioned, the
only document addressed in Petitioners’ argument that has been withheld from disclosure is the
“draft” Biological Opinton. Following discovery of the document during the latter part of May
2004 and a contemporaneous FOIA request by Sierra Club,'" the lllinois EPA inquired of Illinois
DNR about the nature of the document and its potential exemption status under the state’s
Freedom of Information Act (“FOIA”). Upon request of the Iliincis DNR and in accordance
with express legal authority under state law, the 1llinois EPA honored the asserted confidentiality
of the “draft” document and refused to disclose its contents to the requestor. [See, Petifioners’
Exhibit 37).

Petitioners can citc to no legal authority for the proposition that the federal Clean Air Act
or the PSD regulations compel the disclosure of confidential or exempt materials. The important
role of public participation aside, the public’s nght of participation fu federal or state pollution
programs do not render meaningless any and all confidentiality or privacy laws. Neither USEPA
nor a delegated state permit authority violate the basic mies for public disclosure whenever
u::-::nﬂ,fu:r11:ia1i1::,r is asserted, provided that the basis for the withholding is valid and not otherwise
overturned on appeal. Sierra Club chose not to pursue an appeal of the responses to its state
Freedom of Information Act requests, so they cannol be heard to complain about the denial of

access to exempt records.

11 A facsimile of the document had been directed to the [linois EPA’s Division Manager in early
October of 2004 but was subsequently overlooked by Illinois EPA staff in the preparation of the
Administrative Record, In fact, the discovery of the document within the Illinois EPA’s files did not
oceur until sometime in middle May 2004, after both the issuance of the Prajrie Siate pernut and the
completed assembly of the Admnistrative Record. [See, Petitioners * Exhibit 37].
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2. The state ESA issne raised by Petitioners is outside of the purview of
the EAR’s jurisdiction to review,

in practice, the EAB has not hesitated to carve out certain matters that are outside the
scope of its review, including the review of permil appeals brought under 40 CF.R. Part 124,
The EAR’s approach in any given case is shaped by those regulations that govern the permit
and/or conditions of permits that arc the subject of appeal, The Board's Practice Manual
generally observes that jurisdiclion is principally established “by regulation.” See, The
Environmental Appeals Board Practice Manual ut page 2 (September 2002). 2

In permit appeals brought under the Clean Air Act’s PSD program, the EAB’s review is
governed by the PSD repulations. Tn short, issues that are encompassed by the PSD regnlations
are reviewable. Issues that fall outside of the purview af the regulations will nol warcant the
BEAY's review even if they satisfy other procednral requircments for obtaining review. See
supra, In re Knauf Fiber Glass, GmbH, BE.AD, 121, 127 (EAB 1999). Stated more browily,
the EAB"s permit review process for PSD permit appeals “is not an open forum for consideration
of every environmentat aspcet of a proposed project, or even every issue that bears on air
quality.” [J¢]. Unless the permilling issue is an “cxplicit”™ requiremient of, or “directly relates”
to, the PSD program, the EAB has consistently refused to assume jurisdiction in the matter. [fd
at pages 161-162), see also, In re Sutter Power Plant, 6 E A D, 680, 689 (LAB 1999)(land use
planning and emission reduction credits were not governed by PSD regulations); fa re Metcalf

Energy Center, PSD Appeal No. 01-07 and 01-08, slip op, at 43 (EAB, August 10, 2001} (partial

12 The natrative discussion from USEPA’s original Part 124 rule-making, which formally created the
EAB in February 1992, implies the same conclusion by referring to the Administrator’s delegation of
authonty to the Board to review penalty and permit appeal cases “arising under™ the specified
enviconmental programs. See, 57 I'ed. Reg, 5,320, 5,320-5,321, entitled Changes io Regulations to Reflect
the Role of the New Environmental Appeals Board in Agency Adjudications (February 13, 1992),
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load emissions of certain toxic pollutants held not reviewabie under PSD regulations); In re
Three Mouniain Power, LLC, 10 E.AD. 39, 59-60 {EAB 2001){permut conditicn refating to
cmission offsets was not covered under PSE program).

The inquity undertaken by the EAB in determining its jurisdiction looks to “how the
issue is framed in the petition for review, such as the basis upon which relief is being sought.”
See, fn re Knawf Fiber Glass, Gmbid, supra at pages 161-162. In this instance, it is obvious that
Petitioners seek recourse before the EAB of a matter that detives its primary basis from {he
Minois DNR’s actions in administerng their state consultation obligations. The Petition is
framed principally in terms of statc law requircments, such as the Tllinois ESA and the state
FOIA, and the allegations speak exclusively in terms of state actors. Such conduct by siate
officials in the administration of state-only requirements are ¢learly beyend the statutory and
regulatory framework of the PSD programn.

As i anticipating this jurisdictional issuc, Petitioners sclectively ctle excerpts from the
USEPA’s New Source Review Worlshop Manual (Draft 1950) (heremafter “NSE Workshop
Manual™) relating to the secondary or “collateral” inpacts analysis that is frequently conducted
in the context of the BACT. [Sée, Respondent's Exhibit 4 at page B.47]. In doing so, Petitioners
attempt to cloak their argument and consign the potential collateral impacts allegedly posed by
the state-listed toad to an action or event that triggers the requirement for a collateral nnpacts
analysis under the BACT analysis. [See, Petition at page 7]. Petitioners thus contend that the
Illinois EPA should have identified such an action or event arising from the use of locally
available limestone needed for Prairte Statc’s selected use of SO; controls. Petitioners’ argument

is & ruse.
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Generally speaking, the EAB has recognized {hat the relevance of collateral
environmental impacts is ustally “conched in teyms of discussing which available technology,
among several, produces less adverse collateral effcets, and, if it does, whether that justifies its
utilization even if the technology is otherwise less stringent.”. See, fa re Kawaithae Cogeneration
Project, T E.AD. 107, 110-117 {EAB 1997, citing In re Oled Dominion Flec. Coop., 3 E.AD.
779, 792 (CLAB 1992). The cvaluation of the effects of collateral impacts essentially requires a
level of detail commensurate with the nature of the potential hanm, thus the EAB has held that
“peneralized concerns” are not sufficient to justify a rejection of a maore stringent technology.
Compare, In re Knauf Fiber Glass, GmbH, 8 E.A.D. 121, 134-142 (EAB 1999)(remand ordcred
where permit authority hadl neglected to substanhiate nature of collateral impact in rejection ol
highest control option);, fn re World Color Press, Inc., 3. E.A.D, 474, 479-81 (Adm't 1990}PSD
permtit temanded where “alleged negligible collateral impacts™ were not shown to warrant
rejection of more siringent conirols as BACT).

In this instance, the Petition is bare of any facts or cnpirical data that would substantiate
a collateral impact analysis under the facls alleged by Petitioners. Indeed, Petilioners do not
present an cvaluation or even a guess at the impacts caused by Prajric State’s selection of 30,
controls but, ralher, simply asserl a generalized hypothesis that the use of lacally available
limestone i a “potential” source of collateral impact. [See, Petition af page 8). Petitioners do
not challenge the selection of 80, controls that require the use ol limestone at the proposed plant
or propose any kind of alternative technelegics that would avert the supposed secondary impacis.
If review in this case is granted, then every conceivable environmental or public health concemn
could argnably serve as a pretext for a collateral impacts analysis. Compare, in ve Metealf

Enerpy Center, PSD Appeal Nos, 01-07 and 01-08, slip. op, at 43 {EAB, August 10, 2001 ){issne

20



pertaining to toxic pollutants was not framed in terms of possible collateral impacts associated
with the BACT determination, thus was not reviewable under PSD program). Because
Petitioners are unable to articulate a basis for presenting any demonstrable showing of collateral
impacts, their prefessed concerns must be deemed to reflect staic Jaw matlers that necessarily fall
outside of the purview of the EAB’s jurisdiction. For this reason, review of this issue shounld be
denied.

B. The Illinois EPA Lacked Authority to Consider Alternatives to a Proposed 1500

MW Coal-Fircd Power Plant as Part of Its Review of an Application for a Proposed

Plant.

Petitioncrs argue that the Illincis EPA faiied to consider the need for and alteratives to
the proposed Prairie State minc-mouth ceal-fired power plant during the permit review process,
ailegedly ighoring federal PSD requircmcents prescribed by the federal Clean Air Act. In
challenging the Illinois EPA’s decision, Petitioners formulate three arguneats drawn from the
Responsiveness Summuary, particularly, the Illinois CPA is not obligated to issue a permit
autherizing censtruction of the proposed source in possible opposilion to the interests of Nlinois
residents and businesses; the authority to deliberate upon the “public necessity” of power plants
in a manner formerly exercised by the Illnois Commerce Commission is precmpted by the Clean
Air Act; and the Clean Air Act provides the lilinois EPA with broad authority to consider the
need for or alternatlives to the proposed source. [See, Petition atf pages 9-17).

Petitioners” assertion that the Illinois EPA possesscs broad authorily to reevailvate
alternalives such as natural gas or a smaller scale power plant, and thus, to require that 4 permit
applicant explore such altematives as a requirement of the PSD approval process, is
unsubstantiated and without merit. Moreover, Petitioners’ interpretation of the scope and

mcaning of the regulatory langnage and Board’s previous decisions on the issue is misplaced.
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Petitioners, by these arguments, fail to sustain their burden of identifying either a clear factual or
legal error or an importanl policy consideration or an exercise of discretion that requires review.,

l. Whether the Illinnis EPA s obligated te render a permit decision possibly

opposing interests of THinois residents and businesses after affording an
opportunity for informed public participation in the decision making
process.

Petitioners’ first arpument asserts the [ilinois EPA is not required to grant PSD approval
to construct & proposed new source given public concerns about adverse atr qualily impacts and
the nced for and altermatives to the new facility. Pefitioners point generally to available
alternatives to coal, including renewable encrgy sources and energy efficiency to ensure less
impacts to public health and the Mingo Wilderncss Area. [See, Petition at pages 9-110). Whilc
Petitioners are correct that the PSD regutations mandate interested persons must be provided an
opportunity to comment concemning “alternalives” to the facility, their interpretation of the
express statutory prevequisiles for construction of a major [acility subjcet to PSE review isin
erTor.

The Thinois CPA previously responded to Petitioners® claim wilhin (he Responsiveness
Summary, explaining that the stalulory language cited by Petitioners merely defined the scope of
the public hearing process. The [Hincis EPA slated that language upon which the commenter
relied does not “require & permitting authority to conduct an analysis or otherwise reguire from
an applicant, information regarding altemative sises, locations or project (ypes.” | See,
Petitioners " Exhibit 12, Response to Comment No.i19]. While the Clean Air Act mandates
informed participation in the decision making process, “it cannot be assumed that Congress
intended that a wide-ranging analysis of altematives must be conducted by the permitting

authority,” and “neither the Illinois Bnvironmental Protection Act nor the Clean Air Act dictates

the lype of plant that a source may propose to build.” [f.]. The llinois EPA furlher responded to
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the issue of alternative energy sources stating, “It]he lllinois EPA does not have authority to
consider aliematives to a proposed power plant, like wind turbines or encrgy efficiency
tneasures, as part of its review of an application for a proposed plant.” [See, Petitioners ' Exhibit
12, Response to Comment No. 24]. As exhited by the Illincis EPA’s responsc to eomments, the
lilinois EPA neither ignored nor muted the written or oral presentations of Petitioners relative to
altematives to the proposed new source and conirel technology requirements. Interestingly,
Pctitioners admit the lllinois EPA does not possess the authority to require Prairie State to
construct alternative cnergy sources. [See, Petition af page 1)),

However, Petitioners seek to compe] the Illmeis EPA and Prairie Statc to embark upon an
cxploration of an undefined and unlimited number of facility locations and altermative energy
sources other than coal. Given the Clean Air Act’s emphasis on granting or denying complels
PSD permit applications within one vear of filing,'? Petitioners’ demand that a permitting
authority or permit applicant conduct lime consuming original research by generating new data
for the purpose of discovering whether other potential altemative facility locations and energy
sources exist is unrcasonable. Petitioners fail to demonstrate a compelling reason that the lilinois
EPA’s response lo comments are [atably flawed, and that the Illinois EPA’s decision was
EITOREOUS,

Comment No. 24 relied upon by Petiticners simply illustrates 3 generalized concern
abount the Mlinois EPA’s authority to deny PSD approval to Prairie State notwithstanding
objections raised during public comment. [See, Petitioners’ Exhibit 6, page 35]. The Petitioners”

argument is clearly unsupported by fact and the Responsiveness Summary, The Petitioners

1> The one-year limitation 1s set forth within Scction 165(¢) of the Clean Aur Act. See, 42 11.5.C.
§7475(c).
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simply fail to sustain their burden to demonsirate the Tllinois EPA’s response is clearly
EImOnEenus.

Naor did the llinois EPA consider it necessary to cvaluate altemative energy sources
because to do so would fimdamentally alter the scope of the project and the plam’s design, As
will be discussed in greater detail in Section E.1, the PSD regulations do not mandate a permit
applicant, or permiiting authority, to change the hasic design of the proposead source so as to
achieve emission reductions. See, fn re Hawalian Conunercial & Sugar Company, 4 EAD, 95
{CAB 1992). As the NSR Workshop Manua/ provides:

Historically, EPA has not considered the BACT requirement as a means 1o

redefing the design of the source when considering available control alternatives,

For cxample, applicants proposing to conslruct a coal-fired electric generalor,

have not been required by EPA as part of a BACT analysis to consider building

a patural gas-fired eleciric turbine although the turbine may be inherently less

polluting per unit (in this case electricity). Flowever, this is an aspect of the PSD

permilting process in which states have the discretion (o engage in a broader

analysis il they so desire. Thus a gas turbine normally would not be included

in the list of control altemalives for a coal-fired boiler.
|Ses, Kespondent's Exhibit 4, pages B.13-B. 4].

The policy against “redefining the source™ 15 an onambiguouns expression ol USEPA
policy acknowledged by the Board o several oceasions, Most notably, the Board upheld a state-
delegated permitting authority’s rejection of an altemative boiler and cleaner-buming fuel
requircments in evaluating BACT for coal-fired boilers. See, fn re Hawaiian Commercial &
Sugar Company, 4 E.AD. 95 (EAB 1992). The state agency argued that il lacked the authority to
mandate such control options and that it had simply “evaluated the anticipated impacis ol the
facility with the type of boiler proposed and found them to be acceptable under the PSD

regulations.” [Id. at page 99). The Board agrced that the petitioners’ “preference as to the type of

boilers and the (nel used ... would in cffect redefine the source.” [Id. at page 10G]; see also, In
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re Old Dominion Electric Cooperative Clover, Virginia, 3EAD. 779, (Adm’r 1992)
{failurc to consider natural gas as an altemativc for a proposed coal-fired electric generating
station did not constitute cleat error); see also, Mn re Pennsauken Resource Recovery Facility, 2
E.A.D, 667 (Adm’r 1998) (rcqucst that in lien of a proposed municipal waste combuster existing
power plants be fired with a nuxture of 20 percent refuse derived fucl and 80 percent coal
derived fuel). Petitioners are fully aware that the proposed new source i1s a mine-mouth power
plant. (See, Petitioners ' Exhibit 12, page 3].

The Illinois EPA did not abuse its discretion in forgoing a broader BACT analysis on the
basis of the “redefining the source” doctring, and Petitioners do not offer any evidence to the
contrary. As set forth above, the NSR Workshop Manual bestows wide discretion to the
Administrator to determine whether to engage in a broader BACT analysis that includes a
redefinition of the source. [See, Kespondeni s Exhibit 4 af page B.13]; see also, In re Hiflman
Power Company, L.L.C., 10 E.A.D. 673, 692 (EAB 2002) acknowledging discretion possessed
by the Administrator); see afso, In re Old Dominion Electric Cooperative 3 EAD. 779,

__ {BAB 1992)(recognizing the Administrater’s discretion). The permitting authority
possesses “wide latitude”™ in determining the breadth of the BACT analysis that it seeks to
conduct. See, fn re Hawation Commercial & Sugar Company, 4 EAD. 95, 100 (EAB 1592),

A mandate requiring the primary use of a specific type of process or fuel should not be
considered as part of the BACT analysis if it is inconsistent with the basic function or design of
the proposed source, In this instance, Prairie State should not be required to select an alternative
location or method te generate electric power where the underlying basis for the project’s design
has been specifically talored to the use of a specific rescrve of fuel. Such circumstances are

virtually indistinguishabie from the examples cited in the NSR Workshop Manual or considered
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by the Board in Howaiian Commercial & Sugar Company and other rulings. Given the absence
ol clear error, the [llineis EPA’s decision should be entitled to the same “wide latitnde™ aflorded
other permit anthorities in this arca. See, fn re Hawalion Commercial & Sugar Company, 4
E.A.D. 95, 100 (EAB 1992).
1. Neither the Clean Air Act nor Illinois law anthorizes regulation of power
plant construction in Illingis through the PSD approval process based upon
“public necessity.”

Petitioncrs criticize the linois EPA’s determination that any consideration of “public
necessily” [or additional coal-fired power plants during the PSD approval process is not within
the scope of ils anthority, in the manner formerly exercised by the Tllinois Commerce
Cemmission (*[CC™), and argue “the authority to consider nced flows from the federal PSD
program administered by TEPA.” {See, Petition at page 11]. While the Pctitioners are correct in
noling that the PSD regulations, not Ulinois law, apply here, their interpretation of the scope and
meaning of repulatory language and the Board’s previous decisions on the issue is in errer.

a. Petitioners” argnment is not supported with fact.

Petilioners fail to cite to any provision of the Clean Air Act requiring that a state
permitting authority consider “public necessity” during the PSD approval process, and
mischaracterize the Illinois EPA’s analysis in response (o public comment. The Illinois EPA
responded, in some detail, to specific concerns identified within the Responsiveness Summary
that, a8 many new power plants are no longer subject to approval by the ICC, “the BACT process
is arguably the only remaining opportunity to consicler whether a new coal-fired plant should be
built at all.” [See, Petitioners' Exhibit 12, Response to Comment No. 2; see also, Petitioners’
Exhibit 6, page 35}, This commentor clearly requested that the llinois EPA consider utilizing the

BACT process to determine whether a “public necessity” exists to construct the proposed source.
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Recognizing the commentor’s effort to merge conflicting regulatory schemes relative to federal
PSD pre-construction review requirements and the oversight of new power plant construction
formerly exercised by the ICC, the [llinois EPA responded stating:

Such action is only possible if it is supported by the Clean Air Act and

the federal PSD program. The federal PSD program, as developed by USEPA,

does not identify or provide fer any diffcrence in BACT determinations

between states that have and have not deregnlated the generation of electricity.

At the State level, the Illinois EPA does not have the legal authority to

dcliberate upon the “public necessity™ of power plants, in the manner tormerly

exercised by the [llinois Commerce Commission. Introduecing the consideration

of need into the BACT process would be in direct contradiction to the action

taken by the Illinois Legislature io deregulate the generation of electricity in

[llinois, as addressed by this comment.

[#d]. The Itlinois EPA expressed similar concerns in response to one additional comment stating
“the proposed plant is not necded by the people of Dinois or the nation.” [See, Petitioners’
Exhibit 12, Response to Comment No. 22]. The Tllinois EPA again responded stating “ihe
comment is outside the scope of the lilinois EPA’s review of the proposed plant.” [Jd ].

Tudging from a plain reading of the Responsiveress Summary, Petitioners fail to show the
Iliinois EPA’s decision is clzarly crroncous or otherwisc merits review. Although Petitioners
scizc upon the Ilinois EPA’s reference to Staie Iaw in an attempt to bolster their argiiment that
the Iilinois EPA claims its roie in the PSD approval process is, in part, controlled by Statc law,
their argument is not substantiated by supporting fact drawn from the record. The record clearly
supports the Illinois EPA’s decision ihat the federal PSD program, not State law, determines
whether authority exists to consider “public necessity” during the PSD approval process.

b. Petitioners’ argument is contrary to PSD program requrirements,

The Responsiveness Summary clearly articulates that neither the Clean Ajr Act nor

Ilincis law authorize the Illincis EPA to consider “public nceessity” during the PSD approval

process. Petitioners’ request that the Illinois EPA regulate the construction of new power plants
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hased upon a present need for electric power, under the guise that the lllinois EPA is simply
conducting the requisite BACT determination, is conirary lo the policy against redefining the
source prescribed by the NSR Workshop Manuel. As the manual states, “[h]istorically, EPA has
not considered the BACT requirement as a means Lo redefine the design of the source when
considering available control alternatives.” [See, Respondent's Exhibit 4, page B.13].
Petitioners” allegation that the [llinois EPA possesses the authority to consider “public necessity”
derived from the federal PSP program is unsubstantiated and fails to demonstrate that the Illinois
EPA’s de;:iﬂinn is clearly errongons,

Petiticners’ cilation te fn ye West Suburban Recveling & Energy Center, L.P., 0 E.AD,
692 (EAB 1996) and reference to the lllinois Electric Customer Choice and Rate Relief Law of
1997 arc inapposite in this instance as neither sets forth a basis (e support Petitioners’ assertion
that the Ilinois GPA possesses the authority to consider “public necessity™ and that its authority
is specifically derived from the PSD program. The [ilineis EPA’s decision is clearly supporied
by the record.

c. ‘The issue of *public necessity” is outside the scope of the Board®s
jurisdietion,

The Hlinois EPA recognizes the air quality benefits ihal may accrue to the State of
Illinois Irom energy conservation measures, and cncourages companies te pursue such projects.
[See, Petitioners ' Exhibit 12, Response to Comment No. 27]. Even with conservation and
efficiency improvements, electricity needs will increase in the future. [See, Petitioners’ Exhibit
12, Response to Comment No. 23]. However, questions concerning the need for the propesed
source should be deferred to the appropriate state agency. As the Board has held, “the need for
the proposed power plant will be more appropriately addressed by the state agency charged with

making 1hat determination.” fn re Feoelectrica, L.P., 7 E.AD, 50, 74 (EAB 1997); citing In ve
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Keniucky Utifities Co., PSD Appeal No. 82-5, slip op. at 2 (Adm'r, Dec. 21, 1982). In
Ecoelectrica, L.P., the Petitioner argued that if residential customers of the local electric utility
replaced incandescent bulbs with flucrescent lighting, the measure would result in surplus power
equal to the gencrating capacity of a cogeneration plant. The Board held “neither the Clean Air
Act nor the PSD regulations specifically require a PSD permitting agency to demand that
conservation alternatives to the building of a proposed power-generating factlity be fully
implemented before the permitting agency may autherize construction of such a facility.” [/d. af
73].

Morcover, as a mater of routing practice, the Board designates those matters that are
outside the scope of i3 review in permit appeals. The Board’s approach in any given case is
shapcd by those regulations that govem the permit and/or permitting conditions that are the
subject of appeal. The Board’s Practice Manual generally observes that jurisdiction is
principally established “by regulation.” [See, The Environmental dppeals Board Practice
Manual at page 2 {September 2002)]. The narrative discussion contained within USEPA’s
original rule-making, which formally ¢reated the Board in February 1992, implies the same
conclusion, referring to the Administrator’s delegation of anthority to the Board to review
penalty and permit appeal cascs “arising under” the specified environmental programs’*

In permit appeals brought under the Clsan Air Act’s PSD program, the Board’s review is
governed by the PSD regulations. Issues that arc “covered” by the PSD regulations are
reviewable; issues that fall outside of the purview of the regulations will not warrant the Board’s

review even if they satisfy the Board's other procedural requirements. See, {1 re Knauf Fiber

* See, 57 Fed. Reg. 5,320, 5,320-5,321 (February 13, 1992). (The rule-making identified the various
types of maticrs that the Board is permitted to review under both the applicable regulatory and delepated
authority from the USEPA Adrunistrator and outhined the specific appeliate functions that the Board
must servel.
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Glass, GmbH, 8 EA.D, 121, 127 (EAB 1999). Stated more broadiy, the Board’s permit review
process for PSD permit appeals “is not an open forum for consideration of every environmenta}
aspect of a proposed project, or even every issue that bears on air quality.” [/4.]. Unless the
permitting issue is an “explicit” requirement of, or “‘directly telaies™ to, the PSD program, the
Board has consistently refused to assume jurisdiction in the matter, [fd. gf pages 161-162], see
also, In re Sutter Power Plant, 8 E.A.D. 680, 690 (EAB 1999){land vse planning and emission
reduction credits were not governed by PSD regulations); In re Metcalf Energy Center, PSD
Appeal Nos, 01-07, 01-0B (EAB, August 10, 2001)(partial load emissions of cortain toxic
pollutants held not reviewable under PSD regulations); In re Three Mountain Power, LLC, 10
E.AD. 39, 60 (EAB 2001)(permit condition relating to emission offsets was nol covered nnder
PSD program}. Consistent with such precedent, ihe Board has previously concluded ihat 2
challenge to whether the power from a proposeil facility is needed is outside the scope of the
Roard’s jurisdiction and does not warrant review. i re SET Birchwood, Inc.,, 5 BE.AD. 25 (EAB
1964), Given state and local energy planning authorities possess greater expertise concerning the
specific demand for power, the need for a proposed power plant is more appropriately addressed
by and deferred to the state agency empowered to make that specific determination, fn re
Eeoelectrica, L.P., 7 E.A.D. 56 (EAB 1997); citing In re Kentucky Utilities Co., PSD Appeal No.
82-5 {Adm'r, Dec. 21, 1982).

In this instance, the 1linois legislature has not mandated that the Illinms EPA oversee the
construction of new power plants with respect to public necessity in a manner formerly
performed by the ICC. Indeed, the Illinois legislature has taken affirmative action to eliminate
the economic benefils that resulted for operators of power plants from a finding of necessily, as

developers of power plants in 1Hinois, like Prairie State, are not guaranteed a rate base witha
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retirn on investment. Nor is the Illincis EPA authorized by the Clean Air Act to consider the
“public necessity” to construct the proposed new source during the PSD approval process,
Pelitioners fail to sct forth any compelling reason to warrant the Board assummg jurisdiction
over the issue of whether a “public necessity” exists to construct the proposcd source, As such,
the Petitioners have failed to show the lilinois EPA’s decision is clearly erroneous or otherwise
warrants review.

3 The Clean Air Act does not authorize the Illinois EPA to consider “public

necessity” during the PSI} approval process or to redefine the proposed
SOUrce,

Finally, Petitionters continue 1o challenge Ilinois EPA’s authority to consider the need for
and alternatives to the proposed source by repackaging earlier arguments and aitemphing to
bolster these arguments through citations to portions of amicus briefs filed in uirelated
proceedings, a footnote contained within one Board opinion, and comments published within an
Environmental Law Reporter (“ELR™). Petitioners” analysis and interpretation of these
authoritics and of the controlling regulatory language is misplaced.

Peatitioners claim authority exists for the Iliincis EPA to consider the need for and
alternatives {0 the proposed source based upon “the broad purpose of the PSD program to
‘protect and enhance” the nation™s air resources by preventing air quality degradation.” [See,
Petition af page 12). Preventing the detcrioration of air quality is the central objective of the
Clean Air Act, To that end, the Illinois EPA determined that air quality modeling analyses show
that the proposed source will net have noticeable effects on the air guality in Washington County
and surrounding areas, This determination is supported by computer dispersion modeling, which

shows that the concentrations of these pollutants in the air would continue to be below the

NAAQS established by the USEPA to protect human health and the envirommnent. [See,
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Pefitioners' Exhibit {2, Respouse to Comment No. 20, see also, Respondent's Exhibit 3 {Prairie
State Generating Station, Modeling Addendum #2, duted July 7, 20043). Pelilioners fail to
demonstrate that the absence of consideration of the need for and alternatives to the proposed
new source 5o tainted the air quality impacts analysis that the permit determination is clearly
erroncons, [See, Response to Pefition, Sections N and Q). In addition, the Pelilioners’ fail to
explain how the exercise of such authority in this mamer would be of any hencfit for the air
quality resource as such action would only block development of the proposed plant. It would
do nothing to assure implementation of altermatives to the proposed project, which would be both
beyond the awthority and capability of the Illinois EPA, and at most perpetvate the continued
existence of and rehiance upon existing coal-fired power plants in lllinois that were not subject to
BACT.

Similarly, Petitioners state, without support, that authority exists for ihe [lhnois EPA to
deny PSD approval to consiruct the preposed source given “the PSD permitting authority has
broad diserction in determining compliance with BACT and PSD increments.” [See, Petition at
page 12]. As Petitioners merely recile portions of an amiicus brief filed in an unrelated
proceeding, and fail 10 set forth specific argumenis and previde sufficient substance to warrant
review, the Illinois EPA is unable to foretell the precise legal basis on which Petitioners rely to
challenge the lllinois EPA’s decision. While the Hlinois EPA agrees that a PSD pemmiiting
authority has broad discretion to deterrnine compliance with BACT and PSD increments, such
does nol authorize a denial of PSD approval based upon the need for or alternatives 1o the
proposed facility thereby causing a redefinition of the sonrce. See, fn re Ecoelecirvica, LP., 7
E.A.D. 56 (EAB 1997); see also, In re Howaiian Convmercial & Sugar Company, 4 EAD, 95

(BEAB 1992).
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Further, Petitioners restate their claim that authority exists for the lllinois EPA to deny
PSD approval as PSD} requirements are intended to “promote informed public participation and
consideration of all the consequences of a decigion to permit air quality detcrioration.” [See,
Petition at page 13]. While Petitioners recite, without further substantive legal argument,
selective portions of amicus briefs filed in unrelated proceedings, a foomote contained within
one Board opinion, and an isolated comment published within an ELR as authority, the thrust of
Petitioners’ argument is simply that the Illinois EPA ignored Petihioners’ concerns duting public
comnment, and the Clean Air Act anthorizes the Ilinms EPA to consider the necd lor and
alternatives to the proposed source. [See, Fetition at pages 13-17].

The Responsiveness Summary provides ample suppert for the Board to conclude that the
public had beegn afforded the opportunity for informed public participation in the deciston
making process, and that the Hlinois EPA fully considered Petitioners’ comments. However,
Petitioners statement that “the agency does not agree that it has any obligation to consider those
public comments, beyond stating that it lacks the autherity to consider alternatives,”
mischaracterizes the content and meaning of the 1llinots EPA’s response to the necessary scope
of agency action in response to public comment. [See, Perition at page 14). The Responsiveness
Summary states that “... it cannot be assumed that Congress intended that a wide-ranging
analysis of altcrnatives must be conducted (cmphasis added) by the permitting avthority.” [See,
Petitioners " Exinbit 12, Response to Comment Np. [?]. The lllinois EPA does not represent that
it lacks authority to censider public comment, but simply that the Clean Alr Act does not require
that the Illinois EPA conduct an exploration of alternatives to the proposed new source. See, 42
U.8.C § 7475(c) {emphasizing the granting or denying of completed PSD applicability within

one year of filing). Consistent with the [llinois EPA’s position, the Petitioners recognize that the
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Illinois EPA does not have the authority to require Prairie State to coustruct alternative cnergy
sources. [See, Petition at puge 10].

While Petitioners rely upon selected portions of amicus briefs filed in unrelated
proceedings and the published article of Gregery Foote, they fail to cite any opinion by the
Board ruling a state permitting authority or facilily must conduet a searching assessment 1o
determming the need for or aliematives to the proposed new source based upon public cormnent.
Accordingly, as Petitioners have failed lo sustain their burden of identifying either a clear factual
or legal error or an importanl policy consideration that requires review, the Board should deny
review of Lhis issue,

C, I'ederal NEPA Coerdination in the PSD Permit Process.

Petitioners aliege that USEPA failed to coordinale review under the Clean Air Act and 40
C.F.R. §52.2i(s) with other federal agencics conducting National Envivonmental Policy Act
(“NMEPA™) reviews. Petitioners also allege that, in the absence of action on the pari of the
USEPA, the Iilinois EPA should have facilitated NEFA coordination with these federal agencies,
[See, Petition at pages 17-21]. To the extent the coordination allegation is directed toward the
Tlinois GPA, the Hlineis EPA provides the following response,” Petitioners have faited to
satisfy threshold procedural regnirements necessary to abtain Board review of the NEPA
coordination issue. In addilion, the NEPA coordination issuc is not ripe for review as there was
no federal action'" by another federal agency that lriggered the requirement for 2 NEPA roview

nor would it be reasonable for the [llinois EPA to hold the Prairie Stale PSD permit decision in

5 To the extent this issue 1s applicable to the USEPA, the [llinois EPA respectfully defers to its federal
counterparts at USEPA and/or the Olfice of General Counsel for any interpretation of applicable law in
this matter.

18 “Federal action™ ncludes actions regulated or approved by federal agencies, ineluding approval of
specific projects via a pernut or some other regulatory decision. 40 CTFR §1508.18.
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abeyance pending the possibility of a NEPA review by another federal agency. Lastly, NEPA
requirements are purely federal and not directly applicabie to the Illincis EPA.

1. Petitioners® argument fails to satisfy the EAR’s procedural requirements for
ohigining review.

In written comments, Pctitioners and others expressed concems that the USEPA failed to
comply with 40 CFR §52.21(s) during the permitling process by failing to coordinate with other
federal agencics® actions that may require NEPA revicw. v [See, Petitioners” Exhibit 12,
Response to Comment Nos. 317-318]. Petitioners identified several actions by federal agencies
that might trigger a NEPA review and the preparation of an environmental tmpact statement
(“ETS™. However, in public comments, Pctitioners acknowledged (hat the Illinois EPA could
not fulfill USEPA’s obligations to coordinate with other agencies, as the NEPA responsibilities
are non-delegable. [See, Peiitioners' Exhibit ¢ at page 6].

The Illinots EPA responded to Petitioners’ concerns regarding USEPAs alleged failure
to comply with NEPA in the Responsiveness Summary. Speeifically, the Illinois EPA responded
that:

[a]s this comment addresses responsibilities of the USEPA, which the llinois EPA

cannot fulfill, this commeni should be directed to USEPA. Howcever, it should be noted

that 40 CFR. 52.21(s) only requires coordinated review .. to the maximum extent
feasible and practical.”"* It does not establish the mandate for coordination suggested by
the comment. In addition, this comment does not identify any federal actions assecialed
with the proposed plant that would require the preparation of an EIS, and, instead merely
speculates that such a requirement might exist. Finally, Section 309 of the Clean Air Act
does not place any obligations on federal agencies other than USEPA. Thus, it is

improper to suggest that any permits issued by other federal agencies necd to be
reopened.

7 The public comments identificd possible federal action by the Department of the Army, Corps of
Engineers and the Federal Energy Regulatory Comrmssion. Pelitioners raised for the first time on appesl
the possibility of federal action by the federal Surface Transportation Board. [See, Petition at page 21; see
also, Pefitioners’ Exhibit 12, Response to Comment Nos, 317-3145),

** The word “practical” i a typographical error. The actual repulatory language is “reasonable” not
“practical.”

35




[See, Petitioners® Exhibit 12, Response to Comment No, 317

Petitioners now attack the Tllinois EPA’s response and, apati from a few references to
other federal actions that *might” be undertaken with respect to the proposed project, Petitioners
have not set forth any sufficiently reliable information supporting their arpuments. In particular,
Pentioners cite to possible actions by U.S. Army Corps of Engineers {(*Corps™)** and the Federal
Cnergy Regulatory Commission {"FERC”) that may trigger an environmental review pursuant o
NEPA. [See, Petition at pape 20].  As discussed herein, Petilioners have failed to demonstrate
how the Responsiveness Summary failed lo adequately respond to NEPA concerns. “In order to
establish that a review of a permit is warranted, §124.19 requires a petitioner to both siate ihe
objections lo (he permit that are being raised for review, md Lo explain why the permit decision
maker’s previous response to those objections (i.¢., the decision maker’s basis for the decision) is
clearly erroneous or otherwise warranis review.” in re Commonwealth Chesapeake Corp., 6
E.A.D. 764, 769 (EAB 1997}, ciling i re Prerta Rice Electric Power Authority, 6 ELAD. 253,
255 {(EAB 1995). Specifically, Petitioners have not demonstrated that any Federal actions
occurred or have been proposed thereby tripgering a NEPA review.

While the references to the Corms and FLRC were specifically mentioned in the
comments submitted dunng the public comment period, based on the THinois EPA’s review of
the trangcript and comments, the Petitioners” facival representations concerning the need for

possible NEPA review by the federal Surface Transportation Board (“STR™) were not included

1% As discussed hereim, the Corps has issued a Nationwide Permit, which is a permit of general
applicabilily. The Corps determined that an EI8 was not required under NEPA and provided USEPA a
copy of the determination. [See, Respondent's Exhibit 6},

** The court found in Kleppe v. Sierra Clnb that the statutory language of NEPA requires at least a
propoged federal action lo trigger the NEPA EIS requirement, NEPA “speaks solely in terms of proposed
actions; it does not require an agency to consider the possible environmental inpacts of less imminent
actions when preparing the impact statement on proposed actions.” 427 U.8. 350, 410, fn. 20 (1976).
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in public comments. Petitioners were obligated to submit “all reasonably available arguments™
supporting their position on a given issue by the close of the public comment period. See, 40
C.F.R. §124.13. The aforementioned representations are being offered for the first time on
appeal a5 supporling arghments to this issue, howcver, Petitioners have nol demonstrated that the
infonnation was part of the public comments, or alternatively, was not reasonably available al
the close of the public comment period. For this reason, the EAB’s consideration of those
representations should be denied because they were not properly preserved for appeal. See, Jr re
Kendall New Century Development, supra at 1%9-20; In re ALY Puerto Rico, LP, B E.AD. 324,
342, fn. 20 (EAB 1959).

Moreover, while Pelitioners previously acknowledged that the reguirements of 40 CFR
§52.21(s) speak to a duty imposed on USEPA, they now contend that the lllinois EFA is, 1 the
absence of action on the part of USEP A, required to facilitate coordination, This contention
appcars to have been raised for the first time on appeal. Although Petitioners had commented
upon the requirement for NEPA coordinaiion, because no mention of this precise issuc can be
found in the public comments, the EAB should decline consideration of this issue on procedural
grounds. See, n re Keystone Cogeneration Sys., Inc, 3 E.AD. 766, 766 (Adm’r 1992); see
also, In ve Encogen Cogeneration Facility, 8 E.AD. 244 (EAB 1999) {enables the pormitting
authority to have the first opportunity to respond to criticisms of the permit).

2. NEPA coordination issue is not vipe for EAD review.

NEPA is largely procedural in nature, requinnyg all federal agencics to assess the

environmental impacts of their actions.”’ Only federal actions significantly affecting the quality

2 427).8.C. §4332(2)(c). However, the PSD permit process is explicitly exempt from the requirements
of NEPA as it is not considered a major federal action significantly affecting the environment. [See,
Encrgy Supply and Envitonmental Coordination Act of 1974, 15 UL.S.C. §793{c)(1)].
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of the human environment require lurther review under NEPA, which includes the preparation of
an EI8.%  In turn, the USEPA has broad responsibilities to review and comment an those (ederal
actions that necessitaie the preparation of an EIS,”

Subsection (s) of §52.21 further specifies USEPA's obligations in regard to NEPA.
Subsection (s) states the following:

{s) Environmental impact statcments. Whenever any proposed source or modification is

subject to action by a Federal Agency which might necessitate preparation of an

environmental impact stalement pursuant to the National Environmental Policy Act (42

U.8.C. 4321), revicw by the Adrministrator conducted pursuant to this section shall be

coordinated with the broad environmental reviews under that Act and under Section

309 of the Clean Air Act to the niaximum extenl feasible and reasonable.
443 CF R, § 52.21(s}). As the PSD regulations explain, the review and comment obligation
necessarily arises when a federal action occurs or is reasonably contemplated, such as an
application for a permit or the request (or lederal anthorization to perform an aclivity in
furtherance of the proposed projecl. Tt is neither reasenable nor practical to require the USEPA
to coordinate with federal agencics, regardless of when the other (ederal agencics” actions
triggering NEPA review oceur. Without a federal action or proposed lederal action, it would be
impossible to determine the potential impacts to the environment, undermining the very purpose
of NEPA.

The Peritioners have not identified, nor 1s ihe Ninois EPA awarc of, any actions by a

federal agency necessitating the preparation of an EIS.** Pelitioners mevely suggest that such

2 42 11.8.C. §4332(2)(c).
2 42 US.C. §7609.

** The Department of the Army, Corps of Engineers (“Corps") issued a Nationwide Permit (*"NWP)
concemning wetlands to Prawrie State on Avgust 27, 2004, and fumished USEPA with a capy of that
dewermination. [See, Respondent 5 Kxhibit 6 (Leiter from Susan LJ. Hornemar, Department of the Arimy,
St. Lonis Diserict, Corps of Engineers, to Colin Kefly, President, Praivie State Generating Siation, dated
August 27, 20004)). Nationwide permits are permits of general applicabilily that are activity specific; they
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actions might occur. If no federal action has occurred or is proposed that requires a NEPA
review, the coordination requirement would not be triggered and thus, the issue is not ripe for
Board review. [See, Atchison, Topeka and Santa Fe Railway Company v. Callaway. A59 F.
Supp. 188, 191 (D.C. Cir. 1978) {"Under Kigppe, the threshold determination that must be made
iz whether these projects are ‘proposed,” and, while the determination may be 2 combined
question of fact and law, the court cannot make an appropriate determination in the absence of an
adequate factual predicate.™)).

Furthcrmore, NEPA coordination is only required to “the maximum extent feasible and
reasonable.™® According to the Petilioners, review of a PSD permit application must coincide
wilh the review of all federal actions significantly affecting the qualily of the environment,
whether actually proposed or not. However, the Petitioners’ suggested reading of the USEPA’s
coordination requirement is unreasonably narrow and mflexible. Unlike the instant malter, often
the PSD permit review process and other fuderal actions must be coordinated given the potential
ramilications to the issuance of the PSD permit. The Hadson Power case illustrates this very
point, wherein a proposed power plant evaluated two different methods of coal conveyance: a
coal conveyor through 4 park funded by the National Park Service (“NPS”) and the delivery of
coal by truck. Each method of the coal conveyance had a unique tmpact on the air quality
analysis condueted pursnant to the PSD rcgulations. fu re Hadson Power 14—Buena Vista, 4

E.AD. 253 (EAB 1992). No such impacis relevant to the PSD review process have been

are used nationally to permit the discharges of dredged or fill material that have been found to minimally
eafeot the aquatic environment. The Department of Defense stated in a rulemaking pertaining to the
issuance of NWP that it would not prepare an EIS in connection with an WWP and that, in the
Drepartment’s opinion, such an EIS was not required for eompliance with NEPA. 67 Fed. Reg. 2,020,
2,025 (January 13, 2002},

* 40 C.FR. § 52.21(s).
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alleged. Petitioners’ suggestion thal all NEPA reviews must occur prior to the issuance of a PSD
permit ignores the qualification that ceordination should oceur to the “maximum extent feasible
and reasonahle.”*

The NEPA coordination issue is not ripe, thus review should be denied as nothing
precludes the USEPA from providing the required review and comment should subsequent
federal actions require the preparation of an EIS.  While this material illusirates the requircment
for coordination, it does not sugpest that the [llinois EPA has the duty to investigate whether
other federal agencies were required to prepare an E1S, or to coordinate, when there was no other

agency enguged in a NEPA review with whom to coordinate.

3. The 1llinois EPA is not required to forgo the issuance of a PSD permit
pending possible NEPA review.

Regardless of the USEPA’s adherence or non-adherence to the coordination requirement
of 40 CIR §124.19(s), the Tllinois EPA is required lo grant or deny an application for

construction/PSD approval permit within statutorily established timeframes.” Assuming that
P P

completion of NEPA coordination could provide grounds for holding the permit in abeyance,™

o, s
P4t is not

NEPA coordination is required only to the extent it is “feasible and reasonahle.
reasonable lo forestall the issuance of Prawric State’s final perniit pending the possibitity of a

federa) action requiring USEPA review and coordination, There is nothing in the record

2% 40 CFR § 52.21(s).
27 415 ILCS 5/39(2).

%8 The only sttuation in wilch it would be appropriate to delay the sssuance of a PSD permit pending the
cutcome of a NEPA review is when the NIEPA review ditectly impacts the permit’s issuance. The
situation in Fadson Power is illustrative, wherein the method of coal conveyance impacted the PSD air
quality analysis. If, unlike in Hadson Power, only one method of conveyance was proposed and
subzequently found to be environmentally undesirable during the NEPA review process, it may then be
appropriale tn hold the issuance of the pernvit in abeyance until an alternative method of coal conveyance
was reviewed for BSD ramifications.

** 40 CF.R. §52.21(s),
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suggesting, nor do the Petitioners demonsirate, that 2 NEPA review, or lack thereof, would affect
the outcome of a PSD permii proceeding. See, fn re Hadson Power [4—Buena Vista, 4 E.AD.
253 (EAB 1992) {coordination of PSD permit process and NEPA review unnecessary as NEPA
review would add no new information to the PSD permit process nor change the onicome of the
process).

Petitioners also suggest that, to the extent the Corps and FERC have issued permits to
Prairic State, the permits must be re-opened and USEPA review coordinated with the issuance of
tie PSD permit. [See, Petition at page 7]. Board precedent does noi support the relief requested
by the Petitioners, especially given the speculative nature of their ¢laim. Presumably, in order to
obtain Board review of the PSD permit based on a failure to sufficiently coordinate, Petitioners
would need to establish that the lack of coordination was somchow relevant to the issuance of the
PSD permit. For example, in Hadson Power, the method of ¢oal conveyance {coal conveyor
through the park or delivery by truck) impacted the PSD permit process, as it affected the air
quality analysis performed pursuant to PSD. Nething in the Administrative Record suggests, nor
do the Petitioners allege, that any contcmplated federal actions woukd mpact the issuance of the
PSD penmit.

Significantly, this Board has held that a penmnitting authority need not wait unlil 8 NEPA
review 1§ completed before issuing its permit if it would not affect the outcome of the PSD
permit process. [Id., (§52.21(s) does not require a state to refrain from issning a PSD permit
untii the NEPA review process is complete as Hadson Power evaluated cach method of ¢coal
conveyance during PSD review)]. As 1t was unnecessary to require a state pernitting anthority
to wait for a federal agency to complete its NEPA review in Hadson Power, it would be equally

unnecessary to delay issuance of the Prairie Statc construction permut/PSD approval permit while
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awaiting an as-yet hypothetical NEPA review, See, In re Three Mountain Power, LLC,, 10
E.A.IN 39, 38 (EAR 2001) (holding petitioners’ chjections did not warrant review as they were
gpeculative in nature). Nothing in subsection (8} of §52.21 prohihits the Hlinois EPA from
issuing a PS[} permit to Prairie State after completing the PSD permit process. Accordingly,
Petitioners have failed to demonstrate that the Ilhineis EPA’s decision was clearly erroneous or
otherwise merils review,

4, NEPA obligations are purely federal in nature.

Petilioners acknowlcdge that the requirements of §32.21(s) speak to a duily imposed on
USEPA.® [See, Petition at pages 17-21]. Petinoners now arghe that because the USEPA’s
“compliance with the coordination provision is spotly and untimely at best,” the linois EPA is
required to facilitate NEPA coordination, [See, Petition at page 21]. Regardless of Petitioners’
views on the need for USEPA coordination under §52.21{s) or the timeliness ol ITSEPA’s
actions with respect thereto, the requirements of §52.21(s) arc purely federal in nature,

The responsibilities borme by the USEPA under §52.21(s) appear to be non-delegable, as
Peihtioners observe in footnote 7 of the Petition. [See, Petition af page 18). Petitioners, in fact,
submilled their comments regarding NEPA review to the USEPA for USEPA action. [See,
Petitioners' Exhibit 6 at page {]. Further, the PSD delegation agreement that exists between the
Tllincis EPA and USEPA 15 wholly silent with respect to the requirements of §52.21{3). See, 46
Fed. Reg. 9,580 (January 29, 1981). Moreover, §3090 of the Clean Air Act does not place a
coordination obligation on a state or federal agency other than the USEPA. 42 11.5.C. §7609,

While Petitioners claim that the [llinois EPA may play a significant role in facilitaling

compliance with NEPA, Petitioners do not indicate how, in the absence of any express authority

0 Again, Petitioners’ written comments were whelly devoid of any reference to a need for the Ilinois
FPA to perform whatever duties may be required of the USEPA under 40 CFR §32.21(z),
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to do so. The EAB has held that the petitioner bears the burden of demonstrating that review of
a particular permit condition is warranted, and in deing 50, the petitioner must include
information specific to support its allegations. See, In re Zion Energy, LLC. 9 E.AD. 701, 705
(EAB 20013Y; see also, In re Sutter Power Plant, B E.AD. 680, 688 (EAB 1999), The Petitioners
have not only failed to provide any legal support for their assertions, but have neglected to
provide factual support as well. In fact, the coordination requirements speak to federal
obligations of the federal agencies, and agencies of the federal government, rather than the state
govermnment, given that the federal government is in the best position to facilitate necessary
reviews pursuant to NEPA. Petitioners simply do not state any facts supporting their argument.
Petitioners have failed to show clear error in the Illings EPA’s handling of and response to this
issue, accordingly review should be denied, or in the alternative, the Board should rule that the
NEPA coordination is not ripc for review.

D. The Iinois EPA Appropriately Concluded that IGCC Is Not BACT for Prairie
State,

Petitioners allepe that the IHlinois EPA erred as a matter of law in reaching its conclusion
that integrated gasification combined cycle (“TGCC™) technology was not BACT for Prairie
State. However, as is clear from the Administrative Record, the lllinois EPA evaluated the
potential use of IGCC as part of the BACT analysis, and for the reasons staled below, the EAB
must recognize that while IGCC may be an available technology in terms of the technical
feasibility of the technelogy, it is not BACT for the proposcd Prairie State plant due to its
economic impacts. Accordingly, the THinois EPA did not err in determining that IGCC is not
BACT for Prairie Statc.

1. IGCC is not BACT for Prairie State.
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Petitioners argua that the [llinois EPA erreneously rejeeted IGCC techmology not on the
basis of its availahility, but rather eliminated the technolegy due to financing concerns. [See,
Petition at page 27]. As part of their argyment, Petitioners state thal the Illinois EPA applied the
wrong test in assessing IGCC and that the Tllinois EPA “twists the analysis required in the BACT
regulations, which requires that ‘costs’ associated with a project be taken inte account, ...into an
analysis of whelher linancing is available for a particular project.” [fd.].

As part of iis top-down BACT evaluation of conirol options and identification of selected
controls in its PSD permit application, Prairie State evaluated IGCC as a possible alternative
boiler technelogy for the proposed plant.)! [See, Petitioners’ Exhibit 27, puges C-12-C-1 4.
When conducting a BACT analysis, USEPA has raditionally not considered the BACT
requirciient as a means to redefine the design of the source, [See, Respondent's Exhibit 4 af
8.13]. However, USEPA acknowledges that this is a fucet of the PSD permitting process where
states may exercise discrction lo engage in a broader analyzis so as to include control
technologies and processes that could result in such a redefimition. [/d]. Tiinois, along with a
small number of other states, has concluded that it is appropriate for coal-fired power plants to
consider IGCC as part of their BACT demonstrations, [See, Petitioners’ Exhibits 18 and 201].
Accordingly, the lllincis EPA requested additional, detailed material from Prairie State
addressing the emission performance levels of IGCC and the economie, environmental and/or

energy impacts that would accompany application of [GCC to the proposed plant, [See,

*! Petitioners generally desire that the Tllinoss EPA declare IGCC to be BACT for coal-fired power plants
n [thinois. [See Petition at page 29]. 1lowever, “BACT" is “"an emissions limitation...which the
Administrator, on a cose-by-case basiv...determines is achievable for such source...,” (emphasis added).
See, 40 CFR. § 52.21(b){12). The Illinois EPA emphasizes that the case-by-gase BACT analysis
provides the means for determining and applying BACT in each individual ciroumstance. Consistent with
such definition, the Board has reasoned that all BACT determinations are site specific and what may be
determined as BACT at one site would not necessanly be deemed BACT at another site, See, In re New
York Power Atthority, Applicant Permit Application {drthur Kili Stavion}, 1 EAD. 825 (Adm’r 1983).
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Respondent 's Exhibit 7, Attachment C (Evaluation of IGCC ta Supplement BACT Anatysis of
Planned Prairie State Generating Station, PF4, Pacifica, Inc., May 12, 2003, and attachments)).
Additional cost data was requested of Prairic State to supplement its application so as to evaluate
the economic impacts accompanying the use of IGCC at the proposed plant. Such information
was required becanse standard methods were not available 1o the Illinois EPA to review cost
estimates for IGCC and boilers, unlike add-on control systems for which the UUSEPA has
developed cost-estimating methods, [£d.].

In responge to the lllincis EPA’s request, Prairie State evaluated whether IGCC would
constitute BACT for the proposed plant and submitted a report with accompanying cost data
prepared by SFA Pacific, Inc. Such report concluded that IGCC 15 not BACT for the proposed
plant when performance, cost, reliability, and overall enmssions are considered. [Sze,
Respondent's Fxhibit 7).

Clearly, such cost data requested of Praine State to supplement its application in order to
evaluate [GCC reflects “costs™ associated with the project that are required to be taken into
account, as maintained by the Petitioners. The term “cost,” given its plain and ordinary meanimg,
means an gmount paid or required in paymeni for a purchase; price. [The American Heritage
Dictionary 329 (2d ed. 1294)]. An important purpese of any BACT analysis is 10 provide a
comparison of the costs associated with each aiternative control technology. In re Hibbing
Taconite Co., 2 E.AD. 838, {Adm’r 19859). Furthermore, contrary t¢ Petitioners’ assertions,
there is a connection between costs and firancing. Prairie State will be an energy provider that is
in the business of providing eleciricity to its customers. Upon completion of the proposed plant,
Prairie State will seek to provide reliable and competitive electricity to Illinois and the

surrounding Midwest states. [See, Petitioners’ Exhibit 27, page 2-1]. Prairie State plans to
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construct the proposed plant (o mect the electric demand, which is expected to increase by 13
percent over the next ten years for the region that includes NMlineis. [f#]. As with any large
commercial endeavor, solid project development and implementation resnlis in strong capital
formation, which leads te commercially successiul projects.

Cm;llrary to Petitioners’ claims, project financing can play a key role when considering
whether IGCC is BACT for the proposed plant. Financing of the proposed plant invelves not
only a well thought-out business plan, but also a careful estimation of capital needs and the
sources of funding, including lenders and investors. To lenders, forecasted profits and cash flow
are indicative of repaynent, whereas to equily investors, such forecasts represent the potential
retutm on investment. In the case at hand, the facts indicate, as discussed infra, that 1GCC
techinology, when compared to that of pulverized coal boiler technolegy, has higher capilal costs
and a substantially higher cost for the electricity that would be generated. When these cost
differentials are taken inte consideration with the lower reliabilities and lack of meaningful
commercial performance and vendor guarantecs, they result in a significantly increased risk for
investors and lenders thereby blocking the availability of project financing for the proposed plant
if it were to rely on 1GCC technology.

[n addition lo direct costs, the other factor that is part of the economic impact analysis of
4 BACT dctermination is capital availability, There is very limited explicit guidance in this ares;
however, it 15 clear that capital availability is encompassed in the BACT analysis. Indeed, the
statutory definition of BACT when listing the factors that are relevant to a determination of
BACT specifically refers to “...economic impacts and other costs,...."” See, 40 CF.R. §
52.21(b)(12). Available USEPA guidance also ¢learly demonstrates this (act. “Capital

availability addresses the difficulty that some sources may face in financing alternative control
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systems.” [See, Respondent’s Extibit 8, page 15 (Guidance for Determining BACT Under PSD,
Memorandum from David G. Howkins, Assistant Administrator for Air, Noise, and Radiation, to
Regional ddministrators, I-X, January 4, 1979)]. Accordingly, capital availability is a valid
factor that is taken into consideration in evalnating economic impacts as part of the BACT
determination, contrary to the claims of Petitioners. Consistent with this guidanee, the [llinois
EPA did not act improperly when it considered BACT capital availabatity as part of the
cconomic impacts analysis for IGCC technology.

Prairie State’s evalvailion of IGCC and the report prepared by SFA Pacific, Inc., included
an analysis of the capital cost and the cost of eleetricity underlying the economics of power
plants nsing IGCC and pulverized coal boilers. [See, Respondent's Exhibit 7, pages 32-35].
SFA Pacific, Inc., performed an economic comparison of IGCC and pulverized coal power plants
by updating EPRI (fornnerly, the Electric Power Research Institute) plant costs for two IGCC
(ChevronTexaco and Global E-Gas) two-train systems, (ailoring them for mine-month cogl of the
proposed plant, and down-sizing the IGCC plants to power outputs comparahle to the proposed
plant. Additional minor adjustmenis were made {1.e., heat rates, oxygen requirernents), and to
ensure the same 90+ percent availability for [GCC as the boiler plant, spare gasification traing
were included. The resnlts of the comparison indicate, “Prairie State coal-based IGCC capital
and electeicity production costs could be 30 percent to 60 percent higher than the corrcsponding
costs for PC [pulverized coal] power plants with state-of-the-art eimissions contrels—depending
on the gasification process and IGCC plant sizes.” [fd. at 34). The analysis conciudes that such
economic penalties would maks “IGCC plants non-competitive” and hence “non-financeable——
without firm performance guarantees and other economic incentives {e.g., heavy government

support).” [/d.]). These impacts are further augmented if the IGCCs cannot perform at the same
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annual availabilities and capacity factors ag the best coal-fired pulverized coal plants. Table 5-1
of the report summarizes the results of this ceonomic comparison. [Jd. ot 33]. As can be seen
from Table 5-1, the projecied total cost of electricity ($/MWh) based on total plant cost for the
proposed plant is $30.6 MWh compared to 340.7 MWh for the ChevrenTexaco system and $41.7
MWh of the Global E-Gas systemn for plants of similar size (1,559 net MW compared to 1425
and 1683 nel MW capacity, respectively). [fd.].

Prairie State’s emission limils are comparable to IGCC plants, as shown by Prairie State
in its permit application and evaluation of IGCC. [See, Petitioners’' Exhibit 27, page C-13, and
Respondent's Exhibit 7, page 23]. For example, Prairie State’s permiited emission limits Jor
50;, NO,, and PM/BM, g, are 0.182 Ib/mmBtu, 0.07 lb/mmBtu, and 0.015 Th/imumBtu,
respectively, as compared to Tampa Electric’s emission limits st 0.17 Ib/mmBtu, .08 Ib/mmBiu,
and 0.13 Ib/mmBlu, respectively. [See, Petitioners ' £xhibit {, Table I, page -1, Petitioners’
Exhibit 27, page C-13, and Respondent s Exhibit 7, page 23],

[n determining that an IGCC plant would have increased costs, the Jllinois EPA
explained, “A major factor in this additional cost is the need for a spare gasification reactor train
needed to facilitale cohanced reliahility ol the IGCC plant.” [See, Petitioners' Exhibit {2,
Response to Comment No. 40). During the course of conducting the BACT deternination, the
Illinois EPA reviewed Deploving {GCC in this Decade with 3Party Covenani Financing,
William G. Rosenberg, et al., July 2004, which states, in part, as follows:

IGCC is not perceived in the U.S. to have sufficient operaling experience

to be ready 10 use in commercial applications. Each major component of

IGCC has been broadly utilized in industrial and power generation applications,

but the integration of a coal gasification island with a combined cycle

power block to produce commercial electricity as a pritnary output is

relatively new and has been demonstrated at only a handful of facilitics

around the world, The Overnight Capital Cost of the engineering, procurement,
and construction (EPC) contract for IGCC is currently estimated to be about
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20 percent higher than PC systems and commercial reliability has not yet

been established. As a result, investments to build IGCC facilities to generate

power have not matcrialized despitc significant public and private sector

itterest in the technology.

[See, Respondent’s Exhibit 9, pages 1-2]. This report substantiatcs the results of Prairie State’s
evaluation conducted by SFA Pacific, Inc. In addition, the Illineis EPA considered dn Arnalvsis
of the Institutional Challenges to Commerciahzation and Deployment of IGCC Technology in the
L8, Electric fndustry: Recommended Policy, Regulatory, Executive and Legislative Initiatives,
Final Report, March 2004, by ihe National Association of Regulatery Utility Commissioners,
which discusses the lack of financing that has accompanied the construction and operation of
IGCC power plants. [See, Respondent s Exhibir 10).

In order to identify significant instituhonat challenges to the rapid commercialization and
deployment of IGCC power plants, a survey of industry experts and institutional stakeholders
was conducted and the results of the survey arc presented in the report. [Id af ES-2]. Accordmg
to the survey, the lack of adequate developmental and project financing has been a major
challenge to deployment of IGCC power plants. [#. oz 33]. “The basic institutional problem of
IGCC project financing is that the logical participants. ..are unwilling te take significant risks
with ihis technology....” [{d. at 36]. Further, the low availabilily rate of IGCC facilities in their
early states of operations is a major challenge to ther expanded deployment. [7d]. The report
suggests the development of federally sponsored programs and funds to partially protect
developers against the capital cost overruns for such plants. [Jd at 36-37]. “One very
significant challenge is that developers are exposed to considerable uncertainty regarding IGCC
capital cost requirements, making it very difficult if not impossible to finance a project withoul
direct subsidies.” [I2. ar 37]. “Utilities and the financial community are not in a position to

accept the risk that the next generation of IGCC power plants could involve capital costs of that

458




magnitude.” [Jd]. A [urther impediment is the problen: of equipment and technology
procurement. [fd at 38]. No single procurcment source for the wide range of technology and
equiprment required to permit and censtruct an IGCC power plant exists. [fd].

“TGCC is still cnecumbered by lower reliabilities and higher capital and electricity
production costs than are reguired for it te compete with moedern PC boiler power plants with
state-of-the-arl emissions conlrols, In addition, no averall commercial performance and cost
gharantees are available for IGCC projects.” [See, Respondent s Exhibit 7, page I]. In
consideting the economic impacts of IGCC, “this 1s the critical aspect of IGCC technology that
the Ltlinois EPA relicd upon in deiermining that IGCC cannot be required as BACT for the
proposed plant.” [See, Petitioners ' Exhihit 12, Response to Comment No. 37).

In sum, Praime State evaluated whether the vse of 1GCC would be BACT for the
proposcd plant. Prairie State complied wilh the [Ninois EPA’s request for additional material to
supplement the BACT demonsiration in the base application by submitting the report prepared
by SFA Pacifie, Inc., that assessed the cmission performance tevels and economice,
environmenial and eocrpy impacts that would accompany application of IGCC to the proposed
plant. A major component of such report is the additional cosl data relevant to the economic
impacts of utilizing IGCC techuology at the proposed plant. Such report demonstrated that upon
comparing the proposed pulverized coal boiler power plant with two well-established IGCC
processes, “‘the estimated capital costs and costs of producing eleciricity with IGCCs are about
32-38 percent higher and 33-36 percent higher, respectively, than those estimated for the
pulverized coal plant.” [See, Respondent's Exhibir 7, page 2]. The SFA Pacific, Inc., report
identifies an effective annual cost differential between the proposcd plant and a plant using

IGCC 1echnology, when considering the cost of the electricity that wonld be generated, that is in
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excess of $135 million/year.” Furthermore, in addition to costs, when considering performance,
reliability, overall emissions, and the lack of financing, IGCC is not BACT for the proposed
plant. Thus, the analysis conducted by Prairie State and the lllinois EPA was, as a whole,
sufficient in scope and documentation. Given the complexities in such an analysis, “[p]enmit
issuers must be fiee to exercise expert judgnient and rely on the data they conclude are more
accurate or comprehensive.” fn re Inter-Power of New York, Inc., S E.AD. 130, 147 (EAB
1994), see aise In re Steel Dynamics, fnc., 9 E.AD. 165, 201 (EAB 2000} ("[i]n general the
EAB accord[s] deference to permitting agencies when technical issues are in play™).

In an effort io refate the material in the Administrative Record evideneing that IGCC is
not BACT for Prairie State, Petitioners raise the issue of financing for IGCC by ¢iting to one of
Governor Biagojevich’s press releases pertaining to finaneial support for clean coal technology.
[See, Petitioners ' Fxhibit 13]. Petitioners claim that “the Staie of Illinois has pledged to provide
a public substdy for Peabody thal includes “up to $1,7 billion in state bonds™ and that the Illinois
EPA “fails to mention this public subsidy for Peabody or whether a simitar {or greater) subsidy
would be available to Peabody if it were to consider an IGCC plant,” [f4.]. However, Governor
Blagojevich’s press release specifically states, ““The Illinms Finance Authority {IFA) could make
available up to $1.7 biliton in state bonds to launch the Prairie State project, which may inclnde
up to $300 millicn in coal bending capacity.” {emphasis added) [/4.]. Petitioners fail to provide
independent confirmation that, in fact, the State has committed to significant financing of the
proposed plant. Scc, in re Three Mountain Power, LLC, 10 E.AD. 39, 53 (EAB 2001} (holding
petitioners’ ohjections did not warrant review as they were speculative in nature). Moreover, the
Petitioncrs grossly misunderstand or misrcpresent the statements in this press release as it

implies that the State of Illincis would finance the project by {ssuing $1.7 billion in State bonds.

2 (41.6 $MWhr-30.6 S Whr) x 1500 MWhr'hr x 8760hr/ye x 0.90 = $138,000,000,
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However, the IFA effectively works as the State of Tlhinois’ investment banker, and the bonds it
arranges depend on private invesiment. The State of [llineis bears no direct or indivect liability
for the debt that the TFA issues. As such, there is no reasen to expect that the IFA could arrange
financing for the proposed plant in a manner that would be any less expensive for Prairic Statc
than working through a public sector investment banker.

With respect to (he assertion that the Illinois EPA’s failure to mention public subsidies
for the proposed plant constilutes clear crror, the [llinois EPA is the agency vested with
permitting air poilulion sources, not the agency vested with securing subsidies for such sources.
Howecver, the [llinois EPA is cognizant of the subsidies that the Office of Coal Development of
the IHinois Department of Commerce and Economic Opportunity offers including the legislative
mitialives of Public Act 92-12 of which Governor Blagojevich’s press release discusses. Due to
the scope of the programs in lllinois, (hey are more aptly characterized as incentives; they
include a *waiver of State sales tax on plant components and an ‘advance on the State sales tax
that a source would pay on coal purchased for a plant.” [See, Petitioners " Exhibit 12, Response
to Comment No. 124]. As Prairie State is a mine-mouth plant, this fatter oplion is not even
available, [74.]. Morcover, these incentives are minor in comparison to the plant’s overall
development especially compared to the income guarantees provided by other states and the
grants provided for IGCC pilot projects by the United States Department of Energy (“USDOE™).
[See, Petitioners” Exhibit 12, Response to Comment No, 94). Furthermare, Petitioners fail (o
provide legal precedent in support of their assertion.

In addition, in response to comment suggesting the use of limited recourse financing for
IGCC projects as in Europe, the Illinois EPA responded as follows:

The information accompanying this comment. . .does not demonstrate that coal-based
IGCC plants in the United States can be privately financed. First, it addresses a different
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type of IGCC plant, 1.¢., IGCC plants using heavy petrolenm materials as feedstocks,
with backup diese! fuel for the turbines. Second, it addresses project financing relative to
the circumstances present in Europe. Finally, the information does confirm that project
risk is a critical factor in successfully obtaining financing for a projeet using 1GCC
technology.

This cormment highlights a cnitical issue for the commercial use of IGCC technology for
power generation, This 1s the development of new forms for financing, supported by
appropriate regulations, that allow the risks associated with IGCC technelogy to be
shared and managed. In addition to the technical aspects of JGCC technology, USDOE
and others are concerned about developing an understanding of these financial obstacles
and overcoming them. Otherwise, the real or perceived risk from use of IGCC
technology for a project like the proposed plant is too large for current investors,
especially when 1t adds to the financial risk associated with constructing a new large coal-

fired power plant, when one has net been financed in the United States in the last 15

years.

[See, Petitioners’ Fxhibit 12, Response to Comment No. 39].

Petitioners raise the issue of financing for IGCC, however, the fact is that IGCC is not
commetcially available. This is substantiated by the fact that there are currently only two coal-
fueled IGCC power plants operating in the United States and both of these are demonstration
projects that were sigmificantly funded by the USDOE. There are few IGCC apphications to date
and teo few permits issued for power plants using IGCC technology to make it commercially
availablc. Prairie State fully considered IGCC as a possible alternative technology for gencration
of electricity from coal for the proposed plant, and the Illinms EPA properly evaluated the
requirements of the BACT analysis. The lllinois EPA’s decision was a proper exercise of its
technical judgment and such decision is fully supported by the Administrative Record,

Ironically, Petitioners submitted the written comments of Dr, Bradley C. Paul, Assoctate
Professor of Mining Engineering at Southern Illinois Umversity at Carbondale, whao supports the
proposition that IGCC is not BACT for the proposed plant. [See, Petitioners’ Exhibit 50]. Dr.

Paul, who is also acting as pro bono technical advisor to the United Mine Workers of America,

slates, “[1]t is my suggestion to the agency that this plant is the wrong place for 2 bold new
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definition of BACT and a forcing of IGCC. [t is very likely that a permit conditional on IGCC
techmology would respll in a project that Peabody could not put together financially.” [J4]. Dr.
Paul further explains, “Few vendors would willingly stake their reputalion on any device with
that kind of scale up and Peabody would never get the vendor guarantees necessary to bring
partners to the project,” and “As [ am sure IEPA is aware there is something to be said for
govemnment forcing companies to improve their techmology, While recognizing the potential of
IGCC and the important role that TEPA can play in driving industry forward to an even cleaner
and cnergy efficient future, I must firmly say that [GCC technology would not he benefited by
forcing the technology on this praject.” [{4]. Dr. Paul further elaborates:

One would need to have 97.5% availability on each of the 4 key I1GCC systems to get to

90% over-all availability, and even with a spare gasifier 97.5% availability on the

gasifiers would be a scary challenge, Keeping in mind that equipment for IGCC trains

larger than about 250 negawatis simply does not exist one is lalking about a power plant
with ¢ trains, each with these complexity and availability issues. All of the U.S. IGCC
power plants are single train only, No IGCC plant on earth has more than 2 power trains.

A six train IGCC is too large a jump io expect anything better than a lechnological and

operational embarrassiment. Unforiunately this type of uncertainty is already reflected in

the guarantees that IGCC can get from eqipment vendors which provide far less scourity
than that available for a PC plant.
[.]).

‘The Illinois EPA 15 keenly aware of the potential beneficial aspects of [GCC technology
such as the potential for lower carbon dioxide emissions. However, an evalnation of IGCC
technology as compared to boiler-based coal technology for the proposed plant as supporied by
the veport prepared by SFA Paciftc, Ine., specilically for this project, taking into account, among
other factors, economic impacts and other costs, the Illinois EPA concluded that IGCC is not
BACT for the proposed plant, There is ample evidence in the record that supperts the Illineis

EPA’s decision. “TWhere an allernative control option has been evaluated and rejected, those

favoring the option must show that the evidence for the control option clearly outweighs the
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evidence against its application.” fr re Inter-Power of New York, Inc., 5 E.AD. 130, 144 (EAB
1994Y; see aisa, In re Ash Grove Cement Co., 7 E.AD. 387, 403 (EAB 1997) (*'[t]he Board
traditionally assigns a heavy burden to persons seeking review of issies that are quintessentially
technical™), Petitioners have not been successful in mecting this burden. Accordingly, the Board
must decline consideration of this issue.

2, IGCC is an available technology.

Petitioners point out that the Illinois EPA did not dismiss IGCC technology as being
technicaliy infeasible, howcver, they claim that pasi Board decisions and the NSR Workshop
Manual suggest that IGCC is an available technology. [See, Petition at page 23], The Illinois
EPA does not dispute the assertion by Petitioncrs that IGCC 15 an available technology and
technically feasible.” [Seze, Petitioners’ Exhibit 12, Response to Comment No. 36], Howcver,
the Tllinots EPA recognized that limited financing is available for a facility the size of Praine
Slate, and thus, cautioned that “gasification, while technically feasible, 15 also still a developing
technology for power generation.” [See, Petitioners’ Exhibit 12, Response to Comment Nos. 39-
40x].

As previously stated, as part of its top-down BACT analysis, Praine State evaluated
IGCC as a possible altemative boiler techmology for the proposed plant. [See, Petitioners’
Exhibit 27, pages C-12-C-14]. Prairic State concluded that emissions (rom the proposcd plant

are comparable to existing I[GCC emissions. In addition, the application sets forth specifically:

¥ Petitioncrs point out that the Ilinois EPA, in its April 2005 Responsiveness Summary, deleted an
earlier provision stating that the “use of IGCC techuclogy at the proposed plant® * * would * * *
generally be feasible at 2 mine-mouth power plant at the same location using the available reserve of
coal,” without a reasoned analysis. [See, Pefition at 23]. The lincis EPA continues to acknowledge that
IGCC is an available technology and technically feasible, however, such provision was previously
included in the response to a comment about the effcctiveness of low-sulfur coal and was removed for
consistency. [See, Petifioners” Exhibit 12, Response to Comment No. 46).
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Howaever, similar to the CFB units, there is 2 size limitation on the IGCC units that have
been technically demonstrated to date. The high project costs have prevented 1GCC from
being commercially viable. All current applications of the technology are government
subsidized. There also bave been reliability problems with the IGCC processes. The
limited information available on units in operation indicates that they have a very low
percentage of availability, in some instances below 50% in one year.™ PSGS is being
designed as a base load generating facility, which means thal any significant disruption in
operation is not acceplable,

L

Unfortunately, additional research and government support will be required before coal-
fired IGCC is deemed commercially available,

As aresult, JGCC does not meet the design requirements of the Project hecause it is not
commercially available, demonsirated or reliable technology for PSGS application.”

[#].

As previously discussed, the [llincis EPA cvaluated IGCC lechnology as a possible
alternative under the BACT analysis. The Tllinois EPA requested additional, detailed material
fram Prairie State addressing the emission perfmmelmce levels of IGCC and the economie,
cnvironniental andfor energy impacts that would accompany application of IGCC to the
proposed plant. [See, Respandent s Exhibit 7, Attachment C). Tn response to the Nlinois EPA’s
request, Prairie State evaluated whether IGCC would constitute BACT for the proposed plant
and submitted the SI'A Pacific, Inc., report that coneluded that IGCC is not BACT for the
proposed plant when performance, cost, reliability, and overall emissions are considered. [See,
Respondent's txhibit 71. The evaluation did identify certain technical challenges with use ol
LGCC at the proposed plant m that “previous IGCC demonstrations had been on low-ash coals
and petrelenm coke not similar high-ash coals. Even considering the few published studies on
the impacts ol fuel quality on IGCC performance and costs, Prairie State concluded that high-ash

coal negatively impacts a plant’s efficiency, feedstock requirements, oxygen requirements,

¥ Two IGCC plants are currently operating on coat in the United States * * * Polk operated on coal at s
capacity factor of 50.1 percent in 2001 and 60.7 percent in 2000, Wabash River's 1GCC unit operated at
a capacily factor ot 29.8 percent it 2001 and 36.4 percent in 2000. (Source RDI Cealdat [¥atabase). * * *
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capital costs, and electricity production costs.” [fd. az 2). However, these factors were not
considered of such significance to deem IGCC unavailable and the report proceeds to evalnate
IGCC as a control tech;mlngy that is availablc from a purely technical perspective.

Furthermore, Prairie State supplemented the report with numerous documents supporting
both the findings and conclusions of the SFA Pacifie, Inc., report, namely, that IGCC is not
BACT for the proposed plant. The findings of the National Research Council confirm Prairie

State’s conclusion:

Under current conditions in the United States, heavy-oil- and coke-fueled integraled
gasification combincd-cyele (IGCC) plants, as well as gasification plants for the
production of hydrogen and other chemical feedstocks, are economically viable today
because the feedstocks for these plants have ncar-zero or negative value. However,
commercial-scale coal-gasification-based power plants are not currently competitive with
natural gas combincd-cycle power plants at today’s relative natural gas and coal prices,
not are they projected to be se by 20135 without significant capital cost reductions. Even
if the projected cost of these plants reaches the required levels, investors need confidence
{hat these plants will run as designed, with availability levels in excess of 90 percent.
The only way Lo achieve this is to build additional plants incorporating the necessary
lower cost improvements and to allow extended periods for start-up so the improved
technologies can mature sufficiently to meet their goals. The pace of development and
demonstration appears to be too slow to meet the goal of having coal gasification
technology qualified for the placement of commercial orders by 2015,

[See, Respondent's Exhibit 7, Attachment M}, This conclusion can be further assessed against
the Petttioners” reference Lo the two coal-fueled IGCC electric generating units currently in
operation in the United States.”” Specifically, Petitioners cite to the Tampa Electric Integraied

Gasification Combined-Cycle Projeet (“Tampa Eleciric™), Polk Power Station, in Florida and the

** In addition, Petitioners reference two coal-fueled IGCC eleciric generating units allegedly operating in
Europe, NUON/Demkolec, a 233 MW facility in the Netherlands and ELCOGAS, 298 MW facility in
Spain. [See, Pefition af pages 23-24]. Beyond rmentioning the existence of these facilities, Petitioners
neglect to provide specifie information surrounding the financing, economic impacts and other costs of
these facilities, as it is relevant to the Illinois EPA’s consideration of these facilities, The EAB has held
that the petitioner bears the burden of demonsirating that review of a particular permit condition is
warranted and, in so doing, the petitioner must include information specific to support its allegations. n
re Zion Energy, LL.C,9E.AD. 701, 705 (EAB 2001); In re Sutter Power Plant, 8 LA D. 680, 683
(EAB 1999}
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Cinergy Corporation’s Wahash River Coa! Gasification Repowering Project {(“Wabash River”) in
Indiana. [See, Petition at pages 23-24]. Both of these projects are parts of the USDOE’s Clean
Coal Technology Demonstration Program crealed to address envirenmenial and encrgy concerns
related to the use of coal,

The proposed plant is distingnishable {rom these two sources on many growmds. First, as
to plant capacity/prodnction, as previonsly stated, the proposed plant is a 1,500 MW {net} power
plani consisting of two nominal 750 MW (net) pulverized coal boilers, whereas Tampa Electric
and Wabash River's capacity/production is much smaller at 250 MW {net) and 262 MW (net),
respectively, consisting of 1GCC using a pressurized, oxygen-blown, entrained-flow gasiflication
systcin that is a single-train system (i.e., onc gasification process, one gas clean up process, and
one combustion turbine) with no spare gasifiers. [See, Respondent's Fxiubit 11 at pages 3-3
{Tampa Eleetric {GCC Project, Prafect Performance Summary); see also, Respondent s Exhibit
12 ai pages 2-3 (Wabash River Coal Gasification Repowering Project, Project Performance
Swmmary)]. It must be emphasized that these demonstration projects consist of single-train
systems; however, a larger plant, such as the proposed plant, would require at least 6 sueh IGCC
trains (not including spare gasifiers). [See, Respondent's Exhibit 7, page 17].

Second, as to the primary fuel, the fuel for the proposed plant is mine-mouth coal. [See,
Petitioners' Exhibit 27, page C-1]. On the other hand, Tampa Electric’s fuel supply has no
indigenous fuel supply and includes bituminous coals (such as Pittsburgh No. 8) and petrolenm
coke. Likewise, while Wabash River is located in an area with coal reserves, the preferred fuel
for the plant is petroleum coke. [See, Respondent's Exhibit 11 at pages 2-3; see also,
Respondent’s Exhibit 13 at page 6 (Clean Coal Technology, Tumpa Electric); see also,

Respondent's Exhibit 12 at page 2; see also, Respondent’s Exhibit 14 at page 6 (Clean Coal
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Technology, Wabash River)]. As stated earlier, the [GCC demonstrations thus far have been on
plants that have flexibility in their selection of fucl, a factor that 15 facilitated by smaller size, and
have included petroleum coke. No gasification processes or IGCC systemn demonstrations or
designs to date have been based upon a mine-mouth plant, which lacks flexibility in the coal
supply.

Third, as to funding for these demonstration projects, the USDOE provided 49 percent of
the funding for Tampa Electric and 50 percent of the funding for Wabash River projects which
had total costs of $303 and $438 million, respectively, at the time of funding. [See, Respondent's
Exhibut 11 af page 3; see also, Respondent's Exinbit 12 at page 3). As previously discussed, the
SFA Pacific, Inc., report contained ihe results of an economic comparizon of JGCC and
pulverized coal boiler power plants. [See, Respondent’s Exhibit 7, pages 32-33]. Again, the
projected total cost of clectricity (3/MWh) based on total plant cost for the proposed plant is
$30.6 MWh compared to $40.7 MWh for the ChevronTexaco system and $41.7 MWh of the
Global E-Gas system for plants of similar size {1,559 net MW compared to 1425 aud 1683 net
MW capacity, respectively). [Jd a¢ 35]. As is apparent, the costs of preducing electricity with
IGCC arc approximately a third higher than those cstimated for the proposed plant. The much
higher capital and electricity production costs that accompany IGCC technology are camnlmnly
recognized as factors that act to prevent the spread of 1GCC technology. Accordingly, such
plants are non-financeable without firm performance guarantess and other economic incentives,
such as sigmificant government support, as evidenced by these demonstration projects. “The
high project costs have prevented IGCC from being commercially viable. All current
applications of the technology are government subsidized.” [See, Petitioners’ Exhibit 27, page

{-12). Moreover, “[o]ne day that [gasification] may be a viable alternative to consider.
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Unfortunately, industry needs to Jorther develop this technology so that IGCC may be
commercially available in another decade or 50, [See, Petitioners’ Exhibit 3, page 14]. As
stated above, the only iwo IGCC power gencrating units cutrently operating in the United States
are each less than one-sixth the capacity of Prairie State and each has wrestled with inconsistent
operating performance. Since IGCC technology lacks vendor gnarantees and cannoel be
commercially financed on its own, the demonsiration prejects were developed with substantial,
direct government subsidics. [Md. at pages 14-15].

While there may be limited State assistance for clean ceal fechnology, govemment
subsidies similar to that proffered by the USDOE do not exist in the present case and the 1linois
EPA found no evidence of such similar subsidies. Further, the Administrative Record 15 deveid
of such informalion. Again, Petitioners’ suggestion that there arc publicly available subsidies on
the scale needed for such a project is effrontery. ‘The petilioner has the burden of demaonsirating
that review of a particular permit condition is warranted, and in doing so, the petitioner must
include information specific to support its allepations. 7n re Zion Fnergy, LL.C, 9 E AD. 701,
705 (EARB 2001); fn re Sutter Power Plont, 8 E.AD. 680, 688 {(EAR 1999).

Finally, Pctitioners point out that on April 14, 2005, the Illinois E*A had before it a
construction permit application for an IGCC unit fron: Eastman Chemical Company in
partnership with ERORA Group (“Taylorville projcet”) and in 2004 the Hlinois LPA had in-
house a construction permit application from Steelhead Encrpy for an IGCC unit (“Steelhead
project™). [See, Petiiion at pages 23-23{. While Petitioners dismiss the Illinois FPA’s response
to coniments o this issue, nevertheless, it must be reiterated that the submittal of 2 mere
application does not indicate that a proposed plant will, in fact, be built, especially when the

necessary financing for the plant does not oceur until after the issuance of the construction
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permit, [See, Petitioners’ Exhibit 12, Response to Comment No. 40a.]. “Lastly, the construction
of a plant may not demonstrate that technology will perform as designed, as shown by the failure
of the USDOE financed Pinon Pines IGCC project,” [/d]. As the Petitioners may not simply
repeat objections previously made during public comment, but must establish that the permit
issuer’s responsc to comments was inadequate, the Tlineis EPA should prevail, alone, on thesc
procedural grounds. See, In re Encagen Cogeneration Facility, 8 E.A.D, 244, 251-252 (EAB
1999); see also, In re Exxon Co., .54, 6 E.AD. 32, 38-39, fn. 7 (EAB 1995).

Concerning the genera) situation surrounding the very recently snbmitted permit
application for the Taylorville project, Petitioners pay no heed to circumstances particular to the
proposed project but simply state that Eastman Chemical and ERORA Group have submitted an
IGCC application o the Hhinois EPA, The development effort surrounding ttis application is not
so simple as Petitioners’ silence on the topic suggests. This project is now being pursued, in
part, by a company with z financial incentive to develop coal gasification technology, Eastman
Chemical, which has joincd the ERORA Group on the corporate team for this project. As such,
the Taylorville project is similar to a private demonsiralion project that would allow certain
pariicipants to realize an indirect return on their involvement through the potential display of
their {inal product consisting of IGCC technology, plant operating services, associated furbings,
cooling towers, ete. t¢ potential customers.

Moreover, Petitioners fail to respond in an accurate manner {0 the Illinois EPA’s response
conceming the Steelhead project. [See, Petitioners’ Exhibit 12, Response to Comment No. 40a).
Petitioners allege that the IGCC power facility and substitute natural gas (SNG) facility arc
separate plants, summarily claming that there would be no synergistic benefit from locating an

IGCC power plant facility and SNG facility at a single plamt. [See, Petition at pages 24-25). In
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actualily, such synergistic benefit would occur if the project is completed. The SNG facility is
an exothermic process, contribuling heat (cnergy) that is recovered in the power plant and
converted into clectricity, along with energy produced by the IGCC power facility, The presence
of the SNG plant provides the ability to “make up” for any natural gas used to mainiain operation
and electrical output from the power facility during outages of the up-front IGCC process. A
single air separation facility can be built to support both the IGCC and SNG facilitics, The
presence of both an TGCC and SNG facility affects the business plans for this project as two
revenue streams are available for the recovery of costs and to support common infrastructure.
[Sec, Petitioners’ Exhibit 12, Response to Comment No. 40a).

In addition, these proposed sources are distinguishable rom Prairie State as they are
specifically being developed to utilize IGCC technology. These power plants would be smaller,
approximately S00MW compared to Prairie State’s 1500 MW power plan(. Petitioners sugpest
ihat it is of no relevance that Steelhead is a much smaller plant because what is relevani is
whether a combination of 610 MW units could be employed by Prairic State as an allemative Lo
Prairie State’s proposed 1300 MW plant. [See, Petition at puges 24-25). Again, as discussed in
Secction E, the PSD regulations do not compel a permit applicant 1o change the basic design of
the proposed source s as to achieve emission reductions. See, fn re Hawaifan Commercial &
Sugar Co., 4 BE.AD. 95, 99 (EAB 1992). In this inslance, Prairic State should not be required to
uge “some combination of several 610 MW units” te obtain the capacity that is planned, bringing
with il challenges for {inancing of its project that are not identical to those of smaller projects.
Similarly, Prairie State should not be required to include “a substitute natural gas plant” in its
project to facilitate the potential development of its plant using IGCC technology. [See,

Pentioners' Exhibit 12, Response to Comment No. 40a).
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Petitioners may only prevail if the evidence i the recerd in support of their view clearly
outweighs the evidence prescnted by the Illinecis EPA in sapport of its decision.  f# re Inter-
Power of New York, Inc., 5 E.AD, 130, 144 (EAB 1954). As stated above, as part of its BACT
analysis, Prairie State evalnated 1GCC technology as compared to pulverized coal boiler
technology and concluded that when taking into account performance, cost, reliability, and
overali emissions, IGCC is not BACT for Praine State. The 1llinois EPA properly evaluated
BACT, and while IGCC may bc an available technology, taking into account, among other
factors, economic impacts and other costs, the Minois BEPA concluded that it cannot be imposed
as BACT at the proposed plant. There is aniple evidence in the record that supports the Illinois
EPA's decision. Petitioners have failed to meet their burden, and therefore, the Board must
decline consideration of this issue.

E. A Detailed Consideration of Low-Sulfur Coal as an Alternative Fucl is Beyond the
Scope of the Proposed Project, a Mine-Mouth Power Plant that Utilizes Coal from
the Iltinois No, 6 Seam as [ts Primary Fuel.

Petitioners charge that the BACT analysis did not consider the use of low-snlfur coal as
an alternative fuel source for the power plant. According to Petitioners, lower-sulfur coal 15 2
form of “clean fuels” use of which should have been mandated by the Illinois EPA because of its
lesser pollutant-cmitting characteristics when compared with high-sulfur Illinois coal. [See,
Petition at pages 31-32]. Petitioners then go on o speculate that the failure to consider low-
sulfur coal as an alternative fuel is the very reason why Prairie State’s emission rate for SO, fails
to “reflect the “maximum degree’ of sulfur reduction.” [See, Petition at page 39).

1. Petitioners fail to show that the Illingis EPA’s decision was clearly erroneous
or otherwise merits review,

The circumstances do not wamrant a finding of elear error on this issue. The BACT

demonstration, which is typically proposed by a permit applicant but nitimately decided upon by
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the permitting authority, is obtained through the aid o UUSEPA's “top-down™ methodology. This
process i3 described in the NSR Workshop Manual and includes, among other things, an
evaluation of “available control technologies” for the new source or modification. The NSR
Workshop Manuwal takes a broad view of “available control technologies,” suggesting that the
term encompasses a wide range of contro! options, including “inherently lower-cmitting
processes/pracrices” that prevent emissions (i.e., use of materials, production processcs, work
practices), “add-on controls” that control emissions {i.e., scrubbers, atter-bumers) or a
combination, [See, Respondent's Exhibit 4, page 18.10].

The heart of Petitioners’ argument is that BACT should require Prairie Siate to burn the
less-polluting low sulfur coal as fuel for its mine-mouth plant. Petitioners cite to /n re Hibbing
Tuconite Company™® and In re Inter-Power of New York®” for support of their position. The
Tilinois EPA docs not dispute that lower-emitting production processes, including the use of
clean luel alternatives, may indecd represent a type of “available control option™ that warrants an

appropriate level of inquiry under the BACT analysis. Cf, Hawaiian Commercial & Sugar

¥ In Hibbing, the applicant requested a permnit to burn petroleum coke rather than natural gas and fuel oil
due 1o the economically depressed steel industry, fn re Hibbing Taconite Company, 2 T.ATY. 838,
__{Adm’r 1989), The EAB remanded the permit requiring a more thorough economic justification for
the rejection of natural gas due o the permit applicant’s past use and current operation with natural gas.
The EAB stated “[libbimg’s allity to continue to operate using natural gas creates & presumption that
natural gas is a financially achicvable alternative.” [, a¢ _ ]. Despite Petitioners’ implications, the
parties did not raise a redefiming the scope argument, however, the EAR indicated that it was not relevant
because the petitioner had simply requested the continued buming of natural gas at the same source, [#d,
e [m. 12].

I Inter-Power’s BACT analysis coneluded that coal possessing a sulfur content of 1,75 percent to 2.3
percent was @n aceeptable lower-priced and more flexible supply of coal than other coal with a lower
sulfur content. The A3 found that Inter-Power’s cost-effectiveness analysis was not clearly erroneous.
It re Imter-Power af New York, Inc, 5 EAD. 130, 147-150 (EAB 1994). However, the Inter-Power
decision does not address those circumslances relevant to the propesed mine-mouth plant. New York
does net possess local coal reserves and thus, the planned fuel supply was not an intrinsic aspect of the
project as it is for Proiie State Generaling Station. [See, Petitioners’ Exhibit 12, Response o Comment
Ne. 47]. In addition, Inter-Power was not subject to the stringent 8O, requirgments that Praine State will
be subject to. [fd.].
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Company, 4 E.AD. 95, 101 (EAB 1992) (use of fuel to be burned from a proposed project “is
relevant m the cenlext of a determination of BACT {where applicable); in ve Ecoelectrica L.P., 7
E.A.D 56, 69 (EAB 1997) (consideration given to permit restrictions on use of distillate oil as
principal fuel for proposed project); In re Genesce Power Station L.P., 4 EAD, 832, 835 (EAB
1993) (fuel cleaning 15 an “avatlable technology™ for BACT purposes).

The Illinois EPA broadly considered other alternative coal supplies for the proposed
plant. A more detailed analysis of alternative coal supplies was rejected because it was beyond
the scope of the project, a power plant fueled from coal delivered by a conveyor belt from an
adjacent dedicated mine. [See, Petitioners ' Exhibit 12, Response to Comment Nos, 46-48, 32,
108-109, 119-£20:* see also, Respondenis' Exhibii 15, page 4]. [Calculation Sheet] A rescrve
of 240 million tons of coal will meet the plant’s nceds for more than 30 vears and will serve as
the principal source of coal for the two boilers. [fd.]). While the Responsiveness Swmmary might
have been clearer on the scope of the Illinois EPA’s analysis, this should not form the basis for
review. Cf, in re Kendall New Century Development, PSD Appcal No. 03-01, slip op. at 13-14,
fin. 13 (EAB, April 29, 2003) (absence of direct responsc not grounds for review where rcsponse
to comments was sufficient (o convey basis of decision),

Meanwhile wl_len compared to new plants burning high-sulfor coal, the limit for 8O, of
{.182 Ib/ymmBtu is an appropriate statement of BACT. What is apparent is that the use of high
sulfur coal al the proposed plant must be accompanied by more effective controls than are
associated with the use of low-sulfur coal at other plants. Accordingly, the Illinois EPA required

08 percent control of SO; emissions through the use of a very high efficiency scrubber (i.e., wet

? Petitioners misstate the context of the Illinois FPA’s response to comment number 113 asserting that
the Illincis EPA cvaluated how a change in the sulfur content of the coal supply might result in a small
lessening of the serubber’s control cfficiency. [See, Pefition af page 33]. This scenaric was considered in
the context of the lllinois EPA’s coal washing analvsis. [See, Pelitioners' Exhibit 12, Response to
Comment Mo, 1173).
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flue gas desullurization}. [See, Petitioners' fixhibit 12, Response to Comment Nos. 99-100; see
also, Respondents” Exhibit 15, pages 5, 8-10]. The Wincis EPA conchided that this emission
limit for 8O, “represcnts the maximum degrec of reduction in emissions that is achievable for
the proposcd plant.” [See, Petitioners’ Exhibit 12, Response to Comment No. 109]. The issue
that the Petitioners are then posing is whether the Dlinois EPA, as part of its BACT
determination, must dictate that only the lower-sulfur content [uel supply must be used. The
Illincis BPA responds that this is only necessary if the BACT determination is predicated on the
use of such fuel. This is not the case for the proposed mine-mouth project,

The Illinois EPA did not consider it necessary to [arther formally evaluate low-sulfur
coal as an available control option because its use as the principal {uel source for the proposed
plant would {undamentally alter the plant’s design. The PSD regulations do not compel 4 permit
applicant to change its basic design of a proposed source so as to achieve emission reductions.
The NSR Workshop Manuad addresses this issue by stating:

[Tistorically, EPA has not considered the BACT requirement as a means to

redefine the design of the source when considering available control altemalives,

For cxample, applicants proposing to construct a coal-fired generator, have not

been required as part of the BACT analysis to consider building a natural gas-fired

electric turbine although the turbine may be inherently less polluting per unit

product (in this case electricity). However, this is an aspect of the PSD permitting

process in which stales have the discretion to engage in a broader analysis if they

so desire, Thus, a zas turbine normally would not be included in the list of control

alternative for a coal-fired boiler.

[See, Respondent's Exhibit 4, pages B, 13-B,14)].
The policy against “redefining the source™ 15 an unambiguous expression of USEPA

policy, perhaps evelving from a reluctance to impose dictates for all types of decisions relating to

the design and funclion of air pollution sources. [rrespective of its purpose, the approach has
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been acknowledged by the EAB on several occasions.” Based on Respondent’s review of the
applicable precedent, the first discussion by the EAR of “redefining the source” appears to be in
Pennsauken Resource Recovery Facifity, 2 EAD. 667 (Adm'r 1988). In Pennsauien, the
petitioner objected to the applicant’s proposed municipal waste combustor and suggested in licu
thereof, that cxisting power plants be fired with a mixture of 20 percent refuse derived fuel and
80 percent coal. [Id. ar __]. The EAB found the petitioners’ position to be beyond the scope of
the proceeding and thus, not reviewable under 40 CFR §124.19, that restricts review to permit
conditions. The EAB pointed out that:

Permit conditions are imposed for the purpose of ensuring that the proposed
source of pollutant emissions—here, a municipal wastc combusior—uses
emission control systems that represent BACT, thercby reducing the emissions

to the maximum degree possible. These control systems, as stated in the
definition of BACT, may require application of “production processes and
available methods, systems, and techmques, including fuel cleaning as treatment
or innovative fuel combustion techmques™ to contrel the emissions. 42 U.S.CA.
7479(3). The permit conditions that define these systems arc imposed on the
source as the applicant has defined it. Although imposition of the condition may,
among other things, have & profound effect on the viability of the proposed facility
as conceived by the applicant, the conditions themsclves are nol intended to
redefine the sources, as petitioner Filipczak would have thent do. In other words,
the source itself is not a condition of the permit. Thevefore, petitioners’ objections
are not wilhin the seope of this proceeding,

[fd atpage |

More notably, the EAB upheld a state-delegated permitting authority’s rejection of an
alternative beiler and cleaner-burning fuel requirements in evaluating BACT for coal-fired
boilers. See, In the Matter of Hawaiian Commercial & Sugar Company, 4 EAD. 95 (EAB

1992), The state agency argned that it lacked the authority to mandate such control options and

¥ By the same token, this policy against “redefining the source” extends to permits issued by delegated
slates pursuant to the federal PSD program. See, fn re SEf Birchwood, inc., 5 E.AD, 25, 2930, fn. 8
(EADB 1994}, citing fn re Pennsauhen County, 2 B AD. 667 (Adm’r |988); In re Ol Dominion Electric
Couperative, 3 E.AD, 779 {Adm’r 1992); In re Hawaiian Commerciol & Sugar Company, 4 EAD. 95
{EAB 1992).
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that it had “evaluated the anticipaled impacts of the facility with the 1ype of boiler proposed and
found them to be acceplable under the PSD regniations.™ {/d4. at page 99], The EAB stated
“EPA’s PSD permit conditions regulations do not mandate that the permitting auwithoriiy redefine
the source in order to reduce emissions.” [fd.]. The EAB agreed that the petitioners’ “preference
as to the type of boilers and the fuel to be used . . . would in effect redefine the source.™ [/d o
page 100]; see also, It re Old Dominion Electric Cooperative, 3 EA.D. 779, (Adm’r 1992)
(failure to consider natural gas as an altermative luel for a proposed coal-fired clectric generating
station did not constitute clear errar).

It is unquestioned that Prairie State intends to consiruct a nine-mouth facility that utilizes
coal from the Illinots Neo, 6 or Herrin seam as its primary fuel. The cover letter to the October
2002 permit application clearly describes Prairie State as a mine mouth facility. [Ses,
Respondents’ Exhibit 16] [Cover Letier from Colin Kelly to Don Sutton, Prairie State s October
2002 Permit Application]. The permit application further states that the facility is dedicaled to
the use of Hetrin coal, the source of which is adjacent io the Prairic State Mine that conlains
reserves sufTicient to meet Prairie State’s needs for more than 30 years. [See, Petitioners’
Exhibit 27, page 2-1]. The Top-Down Analysis also contaius a narrative discussion, which
states:

PSGS is designed as a mine-mouth facility. The PC Boilers are designed 1o

fire Illinois-Hetrin #6 coal from Prairie State Mine and 1o use natural gas fuel

for startup. PSGS has 240 million tons of #6 coal dedicated for its use. PSGS

is expected to burn approximately 6.5 to 6.9 million tons annoal based on a

85 percent to 90 percent capacity factor per year,

[See, Patitioners’ Exhibit 27, page (-15], In the February 2004, project summary, the Tllinois

EPA reiterated that the proposed project is a mine-mouth facility. [See, Respondent's Exhibit 17,

pages ! and 9). [Project Summary]. This commitment was likewise expressed by Prairie State
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and recognized by a number of hearing participants at the public hearing. [See, Petitioners’
Exfubit 3, pages 17-23].

The design of the plant will include featurcs that are integral to the use of desipn fel,
which 1n this instance s coal from the Herrin (Illinois No. 6) seam. This conglusion can be
drawn from common knowledge because the Btu content of the fuel affects the amount of fuel
that must be handled and burned in the boilers. The composition of this fuel also dictates key
aspects of design of the beilers and their control system in terms of capacity to control emissions.

The lltinois EPA did not abuse its discretion in foregoing a broader BACT analysis on
the basis of the “redefining the source” doctring, {and Petitioners do not offer any gvidence to the
contrary). As set forth above, the NSR Worlshop Manual bestows wide discretion to the
Administrator to determine not only what constitutes process redesign but whether to engageina
broader BACT analysis that includes a redefinition of the source. [See, Respondent s Fxhibit 4
at B.13); see also, In re Hillman Power Company, L.L.C, 10 EA D673, 692 (EAR 2002)
{acknowledging discretion possessed by the Administrator); see also, In re Oid Dominion
Electric Cooperative 3E.AD. 779, (EAB 1992) (recognizing the Administrator’s
discretion). The permitting authority possesses “wide latitude”™ in determining the breadth of the
BACT analysis thal il seeks lo conducl. See, fn re Hawaiian Commercial & Sugar Company, 4
E.AD. 95, 100 (EAB 1992).

A mandate requiring the primary use of a particular type of process or fuel should not be
the proposed source. In this instance, Pratrie State should not be restricted to the use of low-
sulfur coal as a primary fuel where the anderlying basis for the project’s design has been

specifically tailored to the exploitation of a particular fuel reserve, which is not low-sulfur coal.
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Such circumstances are virtually indistinguishable from the examples cited in the NSR Workshop
Manual or considered by the EAB in Hawailan Commercial & Sugar Company and other prior
rlings. Given the absence ol clear crror, the Illinois EPA’s decision to exclude Petitioners’
clean fuels altemative from the BACT analysis should be entitled to the same “wide latitude”
afforded other pormit anthorities in this area. See, Hawaiion Commercial & Sugar Company, 4
E.A.D. 95, 100 (EAB 1992). For the Petitionces to now insist upon the use of imported ceal not
only redefines the sonrce but thwarts the very purpose of the defined project, 8 mine-mouth
facility.

2, Pefitioncrs’ cost-effectivencss argument Tailed to mect applicable procedural
requirements,

In the midst of their argument regarding the necessity of low-sulfur coal, Petitioners also
nieniion the extrancous issue that the Ulinois EPA failed 1o support assertions thal low-sulfur
coal 1s not cost effeetive for the proposed plant. [See, Petition at pages 35-38]. This issue has
not been preserved for appeal as the Petitioners failed to articulate how the Illinois EPA's
respanse was inadequate. Rather Petitioncrs isolate portions of the Tllinois GPA’s response in
liew of considering the responsc in totality, thereby, giving the appearance (hat the Illinois EPA’s
response was somchow inadeguate. [See, Petition at page 35, citing Petitioners " Exhibit 12,
Response to Comment No. 48] (“widespread use ‘does not show that its use would be cost-
effective at the proposed plant™). Tn reality, the [linois EPA first explained that BACT is a
case-by-case determination with the initial consideration focusing on the scape of the project.
[See, Petitioners’ Exhibit 12, Response to Comment Nos. 46, 48, 52]. Petitioners make no efforts
to refute this assertion but leap to the necd for a cost-effectiveness consideralion, an cxamination
that is not even relevant until a much later point in the given BACT analysis. See, In re Puerio

Rico Flectric Power Authority, 6 E.AD. 253, 255 (EAB 1995) (to establish that review of a
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permit ig appropriate, a petitioner must statc the objections to the permit and explain why the
previous response to those objections is clearly erroneous or otherwise warrants review); see
also, In re GMC Deico Remy, 7 EAD. 136, 141, fo. 14 (EAB 1997) (the petitioner bears the
burden of establishing that the response to comments was inadequate).

Although, not required because the scope of the project has already been defined as a
mine-mouth plant, the Illnois EPA broadly considered the use of alternative coal supplies
stating:

The Ilineis EPA concludes that the impacts of using a non-local coal are

excessive if the emissions from the local coal supply can be appropriately

controlled. The price and value of western coal has increased substantially

in recent yoars, both as the demand has incrcased and as the cost of crude

oil, which is the source of the diesel fuel used in the traing that transport coal,

has risen. The wide-spread use of western low-sulfur coal in Illinois is a

consequence of the lack of scrubbers on Illinois® existing coal-fired power

|:-l:a.:r1ts.‘m It is not divectly relevant to the need to evaluatc usc of alternative

fucls for the proposed plant, which would and must be equipped with a high-

efficicncy scrubber for 80;. It alse does not show that it would be cost-effective

to use such coal at the proposed plant.

{See, Petitioners " Exhibit 12, Response to Comment No. 46; see also, Id., Response to Comment
Nos., 48, 52, 108, 109]. Petitioners make little effort to arliculate how the Illinois EPA’s
response was inadequate except to generally reference material not previonsly provided during

the public comment period and to misinterpret an excerpt from the Responsiveness Summary.

[See, Petition at page 30).

10 The lllinois EPA further explained this staterent, stating:

Mational and loeal initiatives to reduce the cmissions from power platts continue to increase the

demand for low-sulfur coal by existing power plants whose circumstances do not justify or ailow
the retrofit of scrubbers. The cost of low-sulfur coal 18 also hmked to the cost of crude oil, which
15 the source of the diesel ol for the long-haul trains that would be needed to bring the coal to the

proposed plant,
[See, Petitioners® Exhibit 12, Response to Comment No. 108]. A permitting authority may consider

concerns about the nse of a locally scarce fuel. See, fn re Kawaichae Cogeneration Project, 7 E.AD.
104, 131 (EAB 1997).
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First, Petitioners present information that low-sulfur coals are available locally from
states such as Kentucky and that Prairie State is allegedly the largest seller ol western coal. [See,
Petition at page 36]. Petitionces did not previously articulate these arguments with any
specificity in the proceedings below. Becanse no mention of (his precise issue can be found in
the transcript of the public hearing or in wrillen comments, the BAB should decline
consideration of this matter on procedural grounds. See, fn re Essex County (N.J) Resource
Recovery Facility, 5 E.A D, 218, 223-224 (EAB 1994); see alse, In re ARS Puerto Rico, LP, B
E.AD. 324, 342 at fin. 20 (EAB 1999},

Second, Pelitioners refer to a table of information purporting (o represent the distribution
of cmissions from the buming of coal versus the mining and transportation of coal in support of
an argument that collateral impacts from the (ransportation of low-sulfur coal wonld be minimal
and the burning of low-sulfur coal would reduce emissions by 8,909 tons of SO, per year.”!
{See, Petition at pages 37-38]. Accordingly, Pelitioners suggest that any reduced pollution from
the mining and transportation of coal is minimal relative to the increased 80 emissions due to
the burning of high-sulfur coal. [See. Petition af page 38]. Petitioners do not indicate that the
particular table and calculations were raised in the public comments or, alteratively, were not
reasonably available at the close of the public cemment period. Lor this reason, the EAB’s
consideration of those representations should be denied because they were not propetly
preserved for appeal. See, In re Kendaft New Centwry Development, PSD Appeal No. (3-02, slip

op. at 19-20 (EAB, April 29, 2003); In re AES Puerto Rico, LP, 8 LA D. 324, 342, In. 20 (CAB

1 Petilioners cite a caleulation for the potential emissien reduction from the use of low-sulfir coal that is
not supported and, in fact, averstates the potential emission reduclion. [See, Petition at pages 37-38]. The
Petitioners simply claim that the use of low-sulfur coal would farther reduce the plant’s SO, emissions by
75 percent, which reflects a nominal 80, emission rate equivalent to 0.045 Tb/mmBitu, without providing
any factual basis for this clam.
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1999); In re BP Cherry Poini, PSD Appeal No. 05-01, slipop. at 14-16, 12 EAD. _ {EAB
2005).

In fact, the submission of this data by the Petitioners dramatically demeonstrates why such
submittals should not be allowed in petitions beforc the EAB. Petitioners have selcetively
excerpted certainl materiai from a voluminous report prepared by the National Renewable Encrgy
Laboratory. In fact, the table that is the source of the information presented by the Petitioners
addressed an “Average” power plant system, nol a NSP5S level or “Low Emitting Baaler {LEB)”
power plant system. The material provided by the Petitioners also addressed a power plant for
which ceal was transported approximately 300 miles. Accordingly, the material is not relevant
to the circumstances of the proposed plant, which would be best characterized as a LEB system
for purposes of this report. In addition, low-sulfur coal of the quality recommended by the
Petitioners would have to be transported for more than 300 miles. Because the emissions of the
boilers at the proposed plant would be lower and transport distance greater, the percentages of
emissions associaled with mining and transport of low sulfur coal for the proposed plant would
be higher than the values for average plants provided by the Petitioners (rom this report.

Moreover, the Illinois EPA did not consider the emissions from production and transport
of low-sulfur coal lo the proposed plant as misleadingly addressed by the information newly
provided by the Petitioners. The Illinois EPA merely observed that the transport of coal by rail
requires locomotives, which operate on dicsel oil, which is currently produced from crude oil, an
international commodity whose price 1s Osing. [See, Petitioners’ Exhibit 12, Response to
Comments No. 46].

Third, Petitioners imply that the Illinois EPA based its decisien, in part, due to concerns

about Prairic State’s business needs. [See, Petition at page 36, citing Response to Comment Ne.
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47). Howcver, Petitioners misconstrue the relevant portions of the Responsiveness Sunimary.
The Tllinois EM'A’s statement that “the selection of the planned {uel supply for the proposed plant
involved a business decision by the source” did not pertain to a defense of a business decision by
Prairie State but simply sought to distinguish Prairie State [rom the decision making that took
place in the Hawaitan Fleciric and Mnter-Power of New York permit applications. [See,
Petitioners’ Exhibit 12, Response to Comment No. 47).%7

Pelitioners continue to ignore that their arguments tumn the proposed facility on its head,
next claiming that the use of a scrubber does not excuse an evaluation of clean Ihcl by the 1llinois
EPA. [See, Petition at page 36-37). As an initial matter, the Hlinois EPA never maintained that
the high cliiciency scrubber sbsolves all consideralions of alternative coal supplies, rather the
definition of the projcct tailors the review. llere, the scope of the projeet, necessitated more

cffective conirols (i.e., 98 percent control ol 8(); emissions through the use of a very high

1 Contrary to Petitioners® assertions, the Hlinois EPA did not indicate that a consideration of low-sulfur
coal is only required in states that do not possess local coal rescrves. [See, Pefitfon at page 30, citing to
Petitioners’ Exhibit 12, Response to Comment No. 47| A closer review of (he Tllinois EPA’s response
rellects a distinction between the eircumstances of Hawaiian Flectric and Inter-Fower of Wew York and
those of Prairie Stale. [See, Petitioners’ Exhibit 12, Response to Comment No. 47]. While those cases
discussed the consideration of a lower-emitting production process in the BACT analyais, the planned
fuel supply was not an inlringic aspect of the proposed plant as it is for Prairie State. [#4.}.

While Petitioners frame the issue as one in which local coal reserves should not forim the basis to deeline
review of allernative coal supplies, the Illinais EPA summarily responds that the existence of a local coal
reseryve may or may not be relevant to the application’s review. Rather, the issue is whether the project’s
design has been specifically taitored to 1he use of the local coal reserve. In fact, the use of a local coal
supply is consistent with USEPA guidance suggesting that [uel alternatives to locally available coal
should not be encouraged where it would cause kocal economic disruption or unemptoyment. [See,
Respondent's Exhibit & ar page 10]. More recently in the proposed National Emissions Standards for
Hazardous Air Pollutants (NESITAP) rulemakimg, the USEPA suggested it does not seek to limit the use
of certain types of coal. 69 [ed. Reg. 4651, 4669 (JTanuary 340, 2004) (while considering fucl switching o
a lower mercury containing coal seam, the USEPA expressed concerns that even if such a seam could be
identified this practice would determine the location where the coal could be mined; the USEPA felt this
could create regional disparilies and thus, be centrary to the intent behind the Clean Air Act); see alvo, 70
Fed. Reg. 9705, 9712 (February 28, 2003) (emission control sirategy may take a ‘fuel neutral approach’
thereby allowmg affected sources to “use the most effeclive combination of add-on control technologies,
clean fuels and boiler designs to meet the emtssion limit™),
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efficiency scrubber) than typically associated with the use of low-sulfur coal at other plants,
Apart from the mere existence of scrubbers and the alleged use of low sulfur fuels at other
facilitics, however, Petitioners fail to provide any details surrounding these particular facilities
cited in the Petition.” Petitioners do not discuss plant size, different boiler sizes, type of
combustion process, process equipment, control options, the types and/or percentage use of clean
fuel alternatives or better yet, the control efficiency of the scrubbers allegedly emploved at these
cited facilities. Petitioners fail to clanify some of the more apparent differences, most notably, the
control cfficicncies of the various scrubbers compared to that of Prairie State.** For thesc
reasons, the Petitioners have failed to substantiate their cost-effectiveness analysis claims.

3. Petitioners failed to meet applicable procedural requirements for related coal
blending argument.

2 Wor should 1t be ignored that Respondent’s review of public comments indicates that, with the
exception of the Baldwin facility, comments specific to the MidAmerican {Towa), Wisconsin Public
Service (Weston), Plum Point, and Sandy Creek facilities were not raised in the public comment period.
Petitioners have not demonstrated that this information was part of public comments or, alternatively, was
not reasonably available at the close of the public comment period. For this reason, the EAB s
consideration of those representations should be denied because they were not properly preserved for
appeal. See, fu re Kendall New Century Development, PSD Appeal No, 03-02, slip op. at 19-20 (EAB
2003); see also, In re AES Puerto Rico, LP, 8 EAD, 324,342, fn, 20 (EAB 1999); see also, fn re BP
Chervy Point, PSD Appeal No. 05-01, slip op. at 14-16, 12 EALL _ (EAB 2003),

“ The Dlinois EPA requited Prairie State to attain 98 percent control of 8O, emissions through the use of
a very high efficiency wet flue gas desulfurization, Meanwhile, MidAmerican Energy Company will
employ slaked lime slurry injection that tends to possess a 95 percent removal officiency on higher sulfur
fuels; control efficiency is lcss with use of lower sulfur fuels. Plum Point’s method of control is dry flue
gas desuifurization that typically achieves a control efficiency of 90-93 percent. Wisconsin Public
Service’s (Weston) control technology requires a control efficiency of 92 percent. The recent Dynegy
Midwest Generation federal consent decree for the Baldwin Generating Station fails to delineate a
required control efficiency but simply requires the use of etther wel or dry flue gas desulfurization. As
the public comments neglected to articulate this comment, the Administrative Record did not contain
detailed information conceming the Sandy Creek, Texas [acility. However, the record indicates that a
nearby facility in Texas, San Antonio’s City Public Service required wet flue gas desulfurization with 95
percent removal efficiency. [See, Respondent’s Exhibits 18, 19, 20, and 21, (Misc. information pertaining
to Mid-American Energy Co. (Certified Index No. 404), Phum Point (Centified Index No. 407), Wisconsin
Fublic Service-Wesion (Certified Index No.416}, San Antonio Public Service (Certified Index No. 409},
see also, Respondent's Exhibits 22{Dynegy Consent Decres)].
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Petitioners claim that the blendimg of low sulfur coal with high sulfur coal [rom the
proposed mine-mouth plant including alternatively mining lower-suifur coal from various scams
of the mine would reduce SO, emissions. [See, Petition at page 34). This issue was generally
raigsed during the public comment period and the lilinois EPA responded to the issuc in the
Responsiveness Summary.“j [See, Petitioners’ Exhibit 12, Response ro Comments Nos. 47 and
107). The Illinois EPA responded that EAB precedent dees not supporl the assertion that
blending of fuels is required as part of any BACT determination. [Sece, Petitioners’ Exhibit 12,
Response to Comment No. 47). Nor would a consideration ol the fuel blending be a
straightforward analysis; different cutcomes could result depending on how the analysis was
structured. [/d.]). The INinois EPA weni on to articulate the following supporting rationale;

Such blends could range from a trace of low-sullur coal to a trace of mine-
mouth coal. Moreover, depending upon how the evaluation were structured,
varjous outcomes are obvicusly possible. For example, the evaluation could
simply confinm the appropriateness of the selected coal supply, as the use of
ihat coal is supported and nse of any other coal supply results in higher costs.
Another possibility is an evaluation in which the uge ol the morc cost-effective
el supply subsidizes the loss cost-effective fuel supply, so that the evaluation
calculates an appropriate blend of coal that is the result of the cost value that is

established as an acceptable cost [or control of emissions, rather than an
evaluation of cosl-effectiveness of particular combination of fuels.

5 The exceptions to this statement are Petitioners’ reference to Thoroughbred Generating Stalion’s
alleged proposal to alternatively mine low-sullur coal from differsnt parts of the associated mine and
Petitioners’ example detailing a possible blending seenario (i.e., blending 20 percent low-sulfur coal
cantaiming 0.5 percent sulfur could allegedly reduce SO emissions by approximately 18 percent). [See,
Petition of page 34). Based on Respondent’s review of the record, it does not appear as it either assertion
was made during the public comment pericd. Where the issues raised by a petitioner doning the permit
process are only generic in nature, the petitioner cannot later raise more specific issues for the first time
on appeal. See, fn re Encogen Cogeneration Facilily, 8 LA, 244, 251, n.12 (EAB, March 26, 1999).
In addition, the imformation reported for the Thoroughbred Generating Station likely reflects thut the mine
would have several active faces. Thus, the coal produced by the inine, which would be a mixture of the
coal from the different faces, would reflect an average sulfur content. This would not constitute mixing
of a low-sulfur coal with the principal fuel, as suggested by the Petitioners. Nor wonld this be any
different than the circumstances of the proposed Prairie State mine,
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[See, Petitioners ' Fxhibit 12, Response to Comments No. 47]. The lllinoig EPA also explained
that given the practical considerations of operating a mine, it 15 doubtful that a plan such as
alternatively mining lower-sulfur coal would, in fact, consistently gnarantee lower sulfur coal.
[See, Petitioners ' Exhibit 12, Response to Comments No. 1 07]1.%

Petitioners fail to offer any reason as to why the Illinois EPA’s response to this issue was
clearly erroncous or otherwise warrants review. Petitioners do not attempt to refute the Mlinois
EPA’s justification that consideration of blending of different fuels would be a complicated
matter, but rather provide one example for the proportion of coal that could be blended. This
does nol address the merits of the Iilinois EPA’s explanation regarding the issucs posed by a fuel
blending analysis but, rather, seems aimlessly directed toward support for the Illinois EPA’s
posgition. Accordingly, Petitioners have merely restated the issue that was raised in the
proceadings below and therefore fail to satisfy the EAB’s procedural requirements for obtaining
review. In re Kendall New Century Development, PSD Appeal No. 03-01, slip op. at 14, 16-17,
19 (EAB, April 29, 2003). Petitioners kewise do not offer any support for their argument that
the facility could alternatively mine lower sulfur coals frem various scams at the proposed
dedicated mine. The exccption is, of course, allegations of strafegies planned at the proposed
Thorcughbred Generating Station in Kentucky, a matter also not previously raised during the
public comment period.

Turning to the merits of the issue, Petitioners ¢laim that fuel blending could reduce 80,
emissions, but fail to offer any justification beyond mere conjecture based upon these two
unsupported hypotheses. Petitioners provide no concrete information on how either of these

hypotheses may be performed. In all likelihood this js because Petitioners have difficaltly

** See, 6% Fed. Reg. 4651, 4669 (Janvary 30, 2004} (USEPA quesnoned whether a lower mercury
containing coal seam could be 1dentified).
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envisioning the range of possible blending options that could be introduced into the analysis
withoul burying it in complexity. Equally important, Petitioners also neglect to cite to any legal
anthority supporting their argument. In fact, EAB precedent weighs strongly against Petitioners’
argument. For instance, the Genteses Power Siation petitioners argucd that fuel blending should
be required to manipulate the moisture content of the wood being bumed so that a specific
emission level could be achieved. fn re Genesee Power Station, 4 E.AD. 832, B58 (EAB 1993},
The EAB denied review because similar to the instanl Petitioners, the Genesee petitioners fafled
to describe how it characterized fuel blending or how the fuel blending could be performed. [Zd.
at 859]. The EAB further found that petitioners’ argument lacked support in that it failed to cile
empirical sindics validating fuel blending and SNCR technology, together, would result in &
quantifiable reduction in NO, emissions beyend those achievable by SNCR technology. See
also, Id. citing Spokane Regional Waste-to-Energy Profect, 2 B.AD, 809, . {(Adm'r {989) (“a
technology is not available in any meaninglul sense if knowledge about its elfect on emissions,
in the particular configuration in which it would be employed, is 50 incomplete as 1o be
unusable™. Accordingly, the EAB should decline consideration of this issue because Petitioners
fail to demoenstrate clear ervor in the Lllinois EPA’s response to comments.

F. Emissions from the Facility Will Not Canse or Contribute to Air Poflution in Excess
of the Ozone and Fine-Particulate National Ambient Air Quality Standards.

Petitioners allege, for both the recently-promulgated 8-hour ozone and the PM; 5
air quality standards, Prairic State failed to show that the proposed plant will not cause or
contribute to air pollution in cxcess of the respective pellutants’ National Ambient Air Quality
Standards (“NAAQS"™). [See, Petition at page 39]. To substantiate their view, Petilioners argue
that Prairie State should not have been allowed to employ the 1-hour ozone and the PM,,

NAAQS as surrogates, respectively, for the 8-hour ozone and the PM; s NAAQS. [/d. at pages
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39-43). Rather than acknowledging the actions that must occur before implementing new air
quality criteria in PSD permitting, Petitioners assert the impossible should oceur, the immediate
implementation of the 8-hour ozone and PMj s air guality standards. In so doing, Pctitioners fail
to recognize the USEPA’s position on this matter. Equally important, Petitioners ignore the
relevant modeling performed and the Tllinors EPA’s review of the potential impacts of the
proposed plant.

1. Petitioners® argument fails to show that the Illinois EPA’s response to
comments was clearly crroneous.

The Illincis EPA addressed this issue in the Responsiveness Summary as the
claim was raised in the public comments that a demonsiration must be made that the proposcd
plant wil] not cause or coniribute to a violation of either the 8-hour ozone or PM3 s NAAQS. In
responding to this issue, the Illinois EPA not only indicated that necessary guidance for this
implementation of the NAAQS had not yet been released by the USEPA, but that modeling
performed for the 1-hour ozone and PM;s NAAQS showed that the proposed plant will not cansc
or conirtbute to a viplation of either NAAQS. [See, Petitioners’ Exhibit 12, Response to
Comment Nos. 260, 294, 299, 326, 35/-352]. The lllincis EPA concluded, in short, that the
proposed plant will not cause or confribute to a violation of the §-hour ozene or PM; s NAAQS.
[#d). In presenting this conclnsion for the 8-hour ozone standard, the Illinois EPA relied on the
more specific consideration of the modeling performed for the 1-hour ozone standard which
suggested that there would be no vielation of the 8-hour ozone standard, [See, Petitioners’
Exhibit 12, Response to Comment No, 294]. Speeific to PM; 5, the [llinois EPA responded that
modeling of the various pollutants that play a role in the formation of PMz s indicated the
proposed plant would not cause or contribute to a violation of the NAAQS. [See, Petitioners’

Exhibit 12, Response to Comment No. 26(]. Further support for this conclusion came from
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available information relative to PM: s emissions from the proposed plant and air qualily
modeling. [See, Petitioners' Exhibit 12, Response to Comment No. 260, 351).

Pctitioners entirely ignore in their argument on appeal, the Illinois EPA’s review
of the modeling performed for the 1-howr ozone standard which indicated no violation of the B-
hour ozone NAAGQS. Y Further, nothing presenied by the Petitioners refutes the Illinois EPA’s
scrutiny of information pertaining to PMa s emissions (rom the boilers, the key units {or purposes
of any consideration of PMg.s air qualily.*® Pctitioners have failed to demonstrate how the
INinois EPA’s responses to comments were somehow inadequate or in clear error. fn re GMC'
Delee Remy, TE.AD. 136, 141, (n. 14 (CAB 1997). As review “should be only sparingly
exercised” and “most permil conditions shonld be finally determined at the [permilting anihority]
level,” the EAB should appropriately decline consideration of ins issuc. See, fnt re Knouf Fiber
(lass, 8 LAD. 121, 127 (EAB 1999), citing, 45 Fed. Reg. 33, 290, 33, 412 {May 19, 1980).

2, By necessity, supporting action by regulatory authoritics is required to
implement the 8-hour ozone and PM; s NAAQS during permitting In the
maunner sought by Petitioncrs.

In July 1997, the EPA issued final rules for the 8-honr ozone™ and PM 5" NAAQS

which became elTective on September 16, 1997, See, National Ambient Air Quality Standards for

Particnlate Matter, 62 Fed, Reg. 38,651, 38,652 (1997); sce also, National Ambient Afr Quality

* Due to the length of the [linois FPA’s response pertaining to the 1-hour ozone standard, it was not
cited verbatim here. [lowever, 1t can be found in Respondent’s discussion in Scction T3,

** Dug¢ to the tength of the Hlinos EPA’s response to PM, s air quality coneeins, this discussion was nol
repeated here. It is located in Respondent’s Response at Szetion F.4.

% The national ambient air quality standard for ground-level ozone was set at 0.08 parts per million
averaged over an 8-hour time frame. See, 40 CFR §50.10,

% The national ambuent air quality standard for PM; s was set at 15.0 micrograms pet cubic meter
{preg/m3) annual arithmetic mean concentration and b3 peim’ averaged over a 24-hour time (rame. See, 40
CTR §50.7.
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Standards for Ozone, 62 Fed. Reg. 38,356, 38,857 (1997). The practicalities of designating
attainment and nonattainment areas for the pollutants including the promulgation of various
requirements {i.e., significant emission rates), and the development of air quality analysis
methodology to effectuate these new NAAQS do not happen instantaneously but necessarily
require certain requisite actions by regulatory authoritics. See, 42 U.8.C. §§ 7407 & 7410; see
also, 62 Fed. Reg. 38,651, 38,704 (July 18, 1997} (preamble o final rule promulgaling NAAQS
For PMg 5, generally discussing the steps following promulgation of a new or revised NAAQS).
At the time the final rules for the 8-hour ozone and PM; s NAAQS were originglly issued, the
White House explained their implementation in a memorandum catitled, Memorandum from
William J. Clinton to the Adminisirator of the Environmental Protection Agency, fmplementation
Plan for Revised Afv Quality Standards. [See, Respondent's Exhibit 23] Concerning ozone, the
memorandum cxplained:

Following promulgation of a revised NAAQS, the Clean Air Act provides up

to 3 years for State govemors to recommend and the EPA to designate areas

according to their most recent air quality. In addition, States will have up ta 3

vears from designation to develop and submit State Implementation Plans

(SIPs) to provide for attainment of the new standard . . . The Act allows up to

10 years plus two 1-vear extensions from the date of designation for areas to

attain the revised NAAQS.
[fd at pages 3-4]. Regarding PMa 5, the document provided as follows:

Monitering and planning will be required before control measures to address

these standards would be required. Therefore, the first priority for implementing

them is establishment of 2 comprehensive monitoring network to determine

ambient fine particle concentrations across the country, The monitoring network

will help the EPA and the States determine which areas do not meet the new air

quality standards, which are the major concerns of PMy s in various regions, and

what action is nceded to clean up the air,

[fd. ai pages 7-8). While apparently cognizant of the informational and technical deficiencies for

the regulation of the particular pellutants, this memorandum does not even begin to address the
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more pragmatic difficulties necessarily associated with such deficiencics. [See, Respondent's
Exhibir 23]. These difficulties become all too apparent during the efforis to implement the
respeclive NAAQS.

After the conclusion of extensive litigation challenging the 8-hour czone and
PM; s standards, in April 2004, the 8-hour ozone designations were signed and became effective
on June 15, 2004, See, 69 Fed. Reg. 23,857 {April 30, 2004). The PMa 5 attainment and
nonattainment designations were promulgated on January 5, 2003, and effcetive on April §,
2005, See, 70 Fed. Reg. 943 (January 5, 2005). The Clean Air Act provides states with three
years to tender implementation plans to the USEPA; nonattainment areas may have up to ten
years phus the possibilily of two one-year extensions from the designation date to achieve
attainment. See, 42 U.8.C. § 7502(2)c). The aitamment deadlines vary for the 8-hour ozone and
PM; s NAAQS, beginning in 2007 and ruming through 2014 for 8-hour ozone and extending
from 2010 to 2015 for PM; 5, See, 69 Fed. Reg, 23,857, 23,803; see alse, 42 U.S.C. §7502{2)(c).
Finally, the Tllinois EPA’s review indicates that final modeling guidance for 8-hour ozone and
PM3 5 has not yet been published by the USEPA.

[llinois is working to meet these requirements. lor instance, the [llinois EPA provided its
recommendations to and the T}SEPA has generally concurred in the designations of attainment
and nonattainment arcas for the R-hour ozone and PM; s NAAQS. The Melro-East/St, Lonis area
including Jersey, Madison, Monroe and St. Clair counties iz Illineis has been designated as
maderate nonattainment for B-hour ozonc. [See, Petitioners ' Exhibit 12, Response to Comment
No. 296). Portions of the Metro-East area that include counties near the proposed plant have
been designated nonatiainment for PM; 5. These counties inchide Madison, Monroe, St. Clair

and parls of Randolph County; it does no! include the site of the proposed plant, Washington
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County. [See, Petitioners' Exhibit 12, Response to Comment No. 260]. In its efforts to develop a
pian to bring the area into attainment with the 8-hour czone standard, Illinois is currently
working with the state of Missourt to research and model the impacts of the various emission
sources on the ozone levels in the Metro-East/St. Louis arca. [See, Petitioners' Exhibit 12,
Response to Comment No. 296, 331].

If anything, this information indicates that 1t would have been next to impossible ta
perform the modeling characteristically associated with a NAAQS compliance demonsiration for
the 8-hour ozone and PM; s standards. Nor do Petitioners explain how they believe the 8-hour
ozone and PM; s modeling could and should have been performed without the required
regulations and guidance dictating the means to implement the respective NAAQS.

Moreover, these NAAQS do not dictate control requirements dircetly upon & source, in
the manner insinuated by the Petitioners. In promulgating these standards, the USEPA stated:

As EPA explained in the proposal, the NAAGS rules establish air quality

standards that States are primarily responsible for meeting, Under Section 110

and Part D of Title I of the Act, every State develops a State Iinplementation Plan

(SIP} containing the control measures that will achieve a newly promulgated

NAAQS, States have broad diseretion in the choice of contrel measures.

62 Fed. Reg. 38,651, 38,702 (July 18, 19%7) (preanmble to final mle promulgating NAAQS for
PMa s): see also, 62 FR 38,855, 38,887 (July 18, 1997) (preamble to final ruie promulgating
NAAQS for 8-hour ozone); see also, 52 FR 24,634, 24,654 (July 1, 1987) (NAAQS “thcmselves
do not contain emission limits or other pollution controls. . . such conirols are contained in state
implementation plans”}). As evidenced by these statements, the USEPA has expressed an

epinion that NAAQS generally do not establish contro! requirements for a source, rather, state

rules giving effect to the NAAQS do.”' Considerable deference should be afforded to the

*t The Illinois EPA is entircly cognizant of its SIP obligations and its obigations under the PSD program
and is not, in any mannet, attempting to disregard those responsibilities. Rather, the [llinois EPA is
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USEPA’s construclhion of the Clean Air Act. See, Chevron, UN.A., fnc. v. Natural Resouwrces
Defense Council, Inc., 467 U.S. 837, 866, 104 §.Ct. 2778, 2793 (1984).

Morcovcer, the United States Supreme Court has cven recognized that NAAQS are “fixed
on a nationwide basis at lovels which the Agency [EPA] determines will prolect the hmman
health.” Train v NRDC, 421 UK, 60, 78, 95 5.Ct, 1470, 1481 {1975). States cstablish **emission
limits” which are regulations of the composition of substances cmitted in the ambient air from
such sources as power plants, service stations and the like., They are the specific rules lo which
operators ol pollution sources arc subject and which if cnforced, should result in ambient air
which meets the national standard.” [#d]; see also, Coalition Againsi Cohunbus Cir, v, New
York, 967 1.2d 764, 769 (24 Cir. 1992} (“an air quality standard established under the Clean Air
Actis not an ‘emission standard or limilation™); see alse, Wilder v. Thomas, 854 F.2d 605, 614
(2" Cir.1998) (acknowledging the distinction hotween the goal of NAAQS attainment and
speci{ic state implementation plan provisions).

i 8 - hour ozone standard.

‘The Petitioners allege that Prairic State failed (o demonsirate it will not causc or

contribute to a vialalion of the 8-hour ozone NAAQS. [See, Petition at pages 40-42). In

simply providing further itlustration to the fallacy in Petitioners’ argument, NAAQS implementation
necessarily requires certain actions by regulatery authorities {1.¢., promulgation of required regulations
and guidance documents dictating appropriale air quality methodelogy).

2 [n addilion, Petitioners advance the notion that Prairie State failed 1o prove that the proposed plant will
not contribute to ozone pollution in and arcund St. Louis. [Sez, Petition af page 40]. As an initial matter,
the BAD has repeatedly found that non-attainment issues are simply not reviewable in PSD appeals. See,
1 re Robbins Resource Recavery Coampany, BESD Appeal No. 90-8 (Adm’r, July 31, 1991); sec alse,
American Ref-Fue! Company of Essex County, PSD Appeal No. 86-1 (Adm'r, October 8, 1986) (“despite
ihe existence of a nexus between the PSD and non-PSD provisions ef the Act, EPA can keep the iwo
separate ***_ while also secomodating the important Congressional goal of placing primary responsibility
for clean air in the hands of the state.} Regardless, the Illinois EPA perfarmed ozone modeling on a
regional Jevel, as is necessaty to evaluate ozone air qualily impacts, to address ozone impacts from Prairie
State and other exisiing or proposed sources. Using a version of the Urban Airshed Model specifically
developed for the Ohinois-Missouri Interstate Region, the Illinois FPA determined that the proposed

B4



support of this assertion, Petitioners argue that the Illincis EPA inappropriately allowed Prairie
State to consider emissions in the context of the 1-hour ozone NAAGS rather thau the recently-
promulgated 8-hour ozone NAAQS. [/4.]. Notably, the Petitioners do no assert that the proposed
sonrce will canse or contribute to a violation of the 1-hour ozone NAAQS.

As suggested in the preceding section, the USEPA has published very limited guidance
concerning the implementation of the 8-hour ozone NAAQS. [ a 1997 document, the USEPA
stated that its “view on implementing the ozone . . NAAGS . . . during the mterim period
following the effective date of the new 8-hour ozone . . . will be set forth in a separate EPA
memotandum.” [See, Respondent s Exhibit 25 (Memorandum from John 8. Seitz, Director Office
of Air Quality Planning & Standards (MD-10) to See Addresses concerning Interim
Implementation of NSR Reguirements for PM; s (October 24, 1997)]. Based on Respondent’s
review of the USEPA’s guidance documents, this memorandum has not been forthcoming. ™
Due to this lack of guidance, the Nlinois EPA consulted with the USEPA, Region V over the
appropriate course of achion. [See, Respondent’'s Exhibit 26 (4ffidavit of Matchew Will, Hlinois
EPA);, see also, Petitioners” Exiubir 12, Response to Comment No. 294]. Region V advized the
Illinois EPA it could appropriately employ the 1-hour ozone assessment as a sutrogate for the 8-

hour ozone standard in ils PSD permit applicalion reviews. [/d.].

source will not have a significant impact on the ozong NAAQS 1n and around the St. Lows area. [See,
Respondent's Fxhibit 24 (Tiinois EPA, Assessing the Impact on the St Louis Ozone Aftainment
Demonstration From Proposed Electrical Generating Units in Hlinois, dated September 23, 2003)]; see
afse, 40 C.FR. Part 31, Appendix W, §6.2.1,

51 While Petitioners cite to USEPA NSR guidance, dated February 26, 2004, pertaining to the 2-hour
ozone standard, the proposed plant will be located in Washington County, an attainment area.
[Petitioners’ Exhibit 26, see alvo, Petitioners' Exhibit 12, Response to Conment No. 296). Moreover, on
April 29, 2004, USEPA Region V notified the Illinois EPA that the one-hour ozone standard should be
used as a surrogate for the eight-hour ozone standard until the required regulations becorme effective and
guidance dictating the means to implement the 8-hour ozone NAAQS is published. [See, Respondent's
Exiribir 26).
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The USEPA has frequently acknowledged the use of a selected pollutant as a surropate
for ather related pollutants. For instance, in the MACT mlemaking for non-uiility boilers, the
USEPA categorized various hazardous air pollutants inte different groupings. [See, Petitioners’
Exhibit 12, Response to Comment No. 2171, The USEPA stated that © ., . pollutants within each
group have similar characteristics and can be controlled with the same techniques, For example,
non-mercury metallic HAP can be controlled with PM controls.” [Md., see also, Respondent's
Exhibit 4 at H.6] (allowing use of surrogate parameters where “continuous, quanlitative
measurements are infeasible.™). The USEPA has also recognized the use of selected compliance
mechamsms as swrogates for other compliance tools. [Sec also, Respondent’s Exhibit 4 at 11,10,
table H.2] (**Continual and continucus emissions performance monitoring and record keeping
{direct and/or surrogate) shovld be specified where feasible.™).

While the Respondent could not locate any direct EAB precedent discussing ihe
appropriate use of surrogates for 8-hour ozoene, a recent ruling pointedly suggests that the Board,
as well, recognizes the use of surrogate pellutants in the environmental arena. In BP Cherry
Point, the CAB reviewed a petition chailenging the application of PM as a surrogate for Pig
and PM g for M3 5, finding the approach to be acceptable, fir re BP Cherry Point, PSD Appeal
No, 05-01, slip op. at 17-23 (EAB, June 21, 2005); see also, In re Stee! Dynamics, 9 E.A.D, 1635,
233-234 (EAB 2000) {upholding the use of parametric monitoring including the direct periodic
measurement of opacity as a surrogate for more frequent direct monitoring); see afso, fn re
Broward County Florida, 6 E.AD. 535 (EAB 1996} (the selection of suitable non-indigenous
species may serve as an appropriate surrogate for toxicity testing}.

Despite the fact that Region V informed the Illinois EPA ihat it could make use of (he 1-

hour ozone standard as a surrogate for the 8-hour ozone standard, the Ilincis EPA went further
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and considered the [-hour ozone modeling in the context of the 8-hour ozone standard. It
warrants mention that the Illinois EPA’s extra consideration of this issue is exactly what
Petitioners sought in their first Petition for Review. Petitioners previously concluded their
discussion of the 1-hour ozone standard by stating “[a]s a practical matter, that analysis should
not be difficult; the data utihized to conduct the 1-hour analysis may be sufficient to determine
whether emissions will violate the 8-hour ozonc standard once the flaws in that analysis
discussed below are corrected.” See, In re Prairie Suare Generating Sl'ran'aﬂ, PSD Appeal No. 03-
02, 12 E.AD. __,(EAB 2005); [see also, Petition for Review af page 40]. The Petitioners
never delineated with any specificity the alleged flaws to the 1-hour ozone analysis.

While acknowledging that the quoted portion of the Respossiveness Summary is
extensive, it is nonctheless critical to a full understanding of the review the Tllinois EPA provided

to this issne.

While this modeling focused on the 1-hour ozone siandard, consistent

with guidance from USEPA, it also provides relevaut insight on the impact

of new power plant projects on the §-hour ozone standard. This is because

the modeling also identified grid cells during each day of the sclected ozone
gpisodes in which the base concentration of ozone was above 80 ppb in any
hour, For this purpose, this modeling is very conservative, overstating the
identified changes in ozone levels, as they reflect 1-hour impacts, rather than
8-hour average impacts. For such grid cells, the modeling then identified the
change in ozone levels associated with the power plant projects. This analysis
shows that the proposed plaut would not have a significant impact on ozone
levels that were in excess of 80 ppb, one-hour average. Predieted impacts that
can be specifically attributed to the proposed plant, based on their orientation
and the orientation of the St, Louis air mass, are not routine and only ocour

when the wind direction is such that the Dynegy Baldwin plant and the proposed
plant are in line. The geographic extent of the impacts is small, with the maximum
predicted increase in ozone levels between 5 and 7 ppb, on a one hour average,
Morepver, these particular impacts predicted by this modeling are also overstated
as the NO, emissions that were modeled for these two plants are now about

40 percent higher than the greatest emissions that might be expected. (BACT for
NO, for the boilers at the proposed plant is set at 0.07 Ib/million Btu; rather

than 0,08 lb/million Btu; the emisstons of the proposed new Boilers 4 and 5

at Baldwin were based on 0.12 1b/mmBtu and the existing Baldwin power
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plant was based on 0,15 ib/million Btu, rather than the requirement of the
pending Consent Decree, which would limit emissions to 0.10 I/million Biu),

[See, Petitioners’ Exhibit 12, Response fo Camment No. 294).

‘The Hlinois EPA therefore concluded that Prairie State would nol have a significant
impact on ozone levels. The Minois EPA does not dispule that this review was based upon
available modeling information and was not grounded upon the most recent USEPA guidance
pertaining to the B-hour ozone standard. Had such guidance existed, however, the THincis EPA
would have considered and afforded it all the weight necessary to perform a reasoned analysis.
It is commonly understood to be very difficult to base a review on guidance that has not yet been
published. See, in re Old Dominion Elecirie Cooperative Clover, Virginia, 3E.AD. 779,
(Adm’r 19923 (The EAB declined to find reviewable eror where the State failed to require
“modeling oF NO, emissions for impact on ozene formation” becanse there was “no acceptable
EPA-approved method ior assessing ozone impacts attributable to individual point sources of
NGO, emissions™}), In a scenario such as this, it is entively appropriate for the permitting agency to
conduet a reascned review, Congistent with such proposition:

.. » courts have recognized the need for agency discretion in applying

the results of modeling, Wisconsin Electric Power Co. v, Costfe, 715 IV,

2d 323 at 330-31 {?"‘ Cir. 1983} (EPA is justified in preferring monitoring 1o

modeling in determining whether emissions in a given area would violate

NAAQRS); Citizens Agwinst Refinery’s Effects v. EPA, 643 F.2d 178, 183

(4" Cir. 1981) (*The deference normally siven administrative agencies in

interpreting their own regulations as well as the highly technical nature of

the modeling techniques make the EPA particolarty well suited to make

determinalions as to whether to issue a PSD permit or not.’), See also

Baltimore Gas and Electric Co. v. Natnral Resources Defense Council,

Inc., —- US. -=ee -, |03 8. Ct, 2246, 2256, 76 L.Ed. 2d 437 (1983)

{reviewing court must be at its more defereniial when reviewing prediciions
of an expert agency).

Hawaiinn Electric Company, Ine. v. United States Environmental Protection Agency, 723 [1.2d

1440, 1446 (9" Cir. 1984), It is difficult to envision how the linois EPA’s review could have
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been more thorough under the prevailing circumstances. The Illinois EPA’s review is consistent
with direction provided by Region V and even mecasures up to previous suggestions provided by
the Pehitioners, Petitioners, therefore, fail to show that the Illinois EPA’s response to comment
was in clear crror.

4, PM. 5 air quality standard.

Similarly, Petitioners profess that Prairie State failed to submit evidence that the
proposcd facility will not cause or contribute to violations of the PM» s NAAQS. [See, Petition
at pages 42-431.°* In support of this statement, the Petitioners assert that “methodology and
procedures for [the] performance of [PMa ] air quality analysis™ need not cxist nor does the
requirement (or post-construction monitoring reclify Prairie State’s alleged failure to
demonstrale compliance with the PMg s air quality standard. [See, Petition gt page 42, citing
Petitioners’ Exhibit 12, Response to Comment No. 260]. In making this pronouncement, the
Petitioners neglect to consider that “modeling was conducted for various pollutants that play a
role in air quality for PM, 5, i.e., patticulate matier {PM1p), S0; and NO." [See, Petitioners’
Fxchibit 12, Response to Comment No. 260/ Particulate matter is “the generie ierm: for a broad
class of chemically and physically diverse substances that cxist as discrete particles (liquid
droplcts or solids) over a wide range of sizes.” 62 Fed, Reg, 38,651, 38,653 {July 18, 1997).

PMq congists of particulate matter with an acrodynamic diameter of ten micrometers or less.

* The Petitioners declare that Prairie State failed to confirm that the proposed plaat will not contribute to
PM;; pullution in the St. Louis region. [See, Petition at page 42). The EAB has repeatedly found that
non-attainment issues are simply not reviewable in PSD appeals, See, fn re Robbins Resource Recovery
Company, FSD Appeal No. $0-8 (Adm’r, July 31, 1991); see also, dmerican Ref-Fuel Company of Essax
County, PSD Appeal No. 86-1 {Adm’r, October §, 1986) (“despite the existence of a nexus between the
PS> and non-PSD provisions of the Act, EPA can keep the two separate ***, while also accommodating
the important Congressional goat of placing primary responsibility for clean air in the hands of the state™).
As a general matter, the project-specific NAAQS modeling performed to evaluate the PMy, impacits of the
proposed plant serves to assure that the project will not have more than a de minimus impact on PM, g air
quality at more distant locations.
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[#d. at 38, 653, (n.1]. By definition, it subsmnes parliculate matter with an asrodynamic particle
diameler less than or equal to 2.5 um. It follows thal the modeling performed lo verily
compliance with the PMg air quality standard necessarity considered PM; s emissions as well,
Moreover, the [llinois EPA’s consideration of SO; and NO, is tailored to the manner that
particulate matter forms in the almosphere ic., the trausformation of precurser compounds such
as sl oxides, nitrogen oxides and valatile organic emnissions. Despite the fact that modeling
specific to PMa s emissions was not performed by Prairie State, the use of a surrogale by the
llinois EPA is entirely compalible with USEPA guidance and recent EAB precedent conceming
the new PM; ¢ NA,&QSFS See, in re BP Cherry Point, PSD Appeal No, 05-01, slip op. at 17-23
(EAB, June 21, 2005) (affirmiog application of PM as a surrogate for PM g and Phiig as a
surtogale lor PMa ¢).

As previously discussed, the USEPA acknowledged the technical challenges and the
inescapable cxtent of time that could be needed to implement and comply with the new PM; s
NAAQS due not only to the practicalities ol designating attainment and nonattaimment arcas, the
development of each State’s Implementation Plan but also due to informational deficiencies and
technical difficultics such as model development and modeling methodology concerning the
regulation of PMy 5. [See, Respondent's Exhibit 23], For example, due to almospheric

photochemical reactions that create PM in the atmosphere, information concerning the amount of

5 Por a general discussion of the USEPA guidance and Board precedent recognizing the employment of
surrogates, see Section F.3 of this Response te Petition.

* For instance, consistent with the above recognition, the USEPA not only had to approve, generally, the
use of the Uthan Airshed Madel for ozone, but bad 1o validate a particular version of the Urban Atrshed
Model specifically developed for the Ilhnois-Missouri Interstaie Region. Concerning this last step, in
2000, inois and Missouri submatted revised altainment demanstrations and in June 2001, the USEPA
approved the demonstrations and thereby validated Tlineis’ modeling approach, {See, Respondent’s
Fxhibit 24].
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nitrogen oxides, which are precursors to both particulate matter and czone levels, is needed. In
addition, the extent to which particulate matter is created by the transformation of nitrogen
oxides, among other matters, directly depends on ozone levels in the atmosphere. As nitrogen
compounds are taken up by ezone, during summer months when ozone levels arc higher,
nitrogen levels are low and, in conjunction, with the ligher temperatures, the nitrogen oxides are
less likely to transform into particulate, Meanwhile during the winter, the opposite occurs, the
low ozonc levels allow for higher nitrogen levels and, the cooler temperatures make the nitrogen
oxides more likely (o transform into particulate. This information suggests that the informational
deficiencies are not only complex, but based upon multiple pollutants including emissions of
particulate matter and precursor gascs as well as levels of pollutants, including ozone in the
atmosphere.

Recognizing these informational and technical difficulties and timing concerns, the
USEPA issued guidance supporting the temporary use of PM;g as a surrogate for PM;,S.S? [See,
Respondent’s Exhibit 25]. While acknowledging the requirements of Scction 165(a){3) of the
Clean Air Act, the USEPA recognized (hat this was the first time that it was regulating fine
particles that are to varying extents the result of emissions of precursor compounds, rather than
direct emissions; certain technical and information deficiencies had to be overcome including
accounting for precurser emissions and secondary fine particulate formation via development of
4 new modeling system and modeling racthodology. [74.]. Thus, the USEPA concluded it was
“administratively impractical” to require PSD Iparmitting for PM; s coneluding that, “[u]nti! these
deficiencies are corrected, EPA believes that sources should continue to meet PSD and NSR

program requircments for controlling PM,p emissions and for analyzing impact on PM,, air

=7 At the time of the permit’s issuance, the Jllinois EPA did not know of any state that had considered or
was in the process of considering whether a proposed source would contribute to PM, s poltution,
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qualily.” [See, Respondent’s Exhibit 25). While cognizant of these informational and technical
difficulties, the USEPA concluded that *“[im]ecting these measurements in the interim will serve
as 8 surrogate approach for reducing PM; s emissions and protecting air quality.” In the
meantime, the USEPA placed a high priority en setling up the necessary PMs s monitoring sites
across the nation to facilitate the gathering and analysis of information necessary to prioritize the
PM; s NAAQS implementation, [/ ]. Once these technical and infonmational difficulties
including the development of a new modeling system are resolved, the USEPA committed to
amending the PSD regulations to cstablish a PMa ;5 signilicant emission level and other regulatory
measures 45 necessary. [fd.].

Consislent with such guidance, the llinois EPA conflirmed that PMqg emissiens from
Prairic State will not cause or contribuie to air pollution in excess of the PM |, air quality
slandard. [See, Petitioners " Exiuvbit 12, Response to Comment Nos. 158-139, 326, 351-352; see
also, Response to Petition, Section N]. Based on such puidance, the 1llinois EPA’s review could
have appropriately concluded here; it did not. The Tllineis EPA wont on to review available
information peraining to PM; s emissions from the proposed plant and air quality modeling,
{See, Petitioners ' Exhibit 12, Response to Commaent Nos, 2661, 351]. For a full appreciation of
the Jllinois TP A’s revigw, the following excerpt, although quite lenglhy, is necessary.

Washingten County was reccntly designated an attainment area for PM; s,

effective April 6, 2005, Bascd on cxperience with PMy ;s alr quality elsewhere,

air quality in the area near the plant will not be threatened by the plant. In particular,

the monitoring station near the Baldwin power plant rontinely records some of

the best air quality in llhneais for PMz 5.

‘This can be conflirmed by a simple analysis using air quality medeling data

for the proposed plant and existing ambient monitoring data that is available.

Iz particolar, while primary PM; s impacis of the proposed plant were not

explicitly modeled, the impacts of the particulate matter emissions of the boilers,

the key units for purposes of PM, s air quality, can be estimated from ihe SCy
tmpacts that were determined. This yiclds maximum PMy, impacts of 1.75
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pgm’, 24-hour average, and 0.06 ng/m’®, annual average, calculated from the
maximum SO, impacts of the boilers (21.00 ug«’ms, 24-hour average, and 0.67
ng/m3, annual average) and the ratio of permitted PM,, and SO, emissions from

the boilers {261 Ib/lir and 3,126 Ib/hr). These PM.o impacts are below the
significant air quality impact level for particulate matter established by USEPA
under the PSD rules, which would indicate that this analysis need not be pursuad
any further. Nevertheless, these “PM;¢” impacts can then be added to the maximum
PM; 5 air quality levels recorded at the ambient monitoring station near Baldwin
during recent years, conservatively assnming that al! the particulate matter emitted
from the boilers is PMas. The results show attanrnent of both the daily and annnal
air quality standard for PM; 5. On a daily basis, the maximum concentration is

38.1 pg/m? (1.75 + 36.3 = 38.1) compared to the standard of 65 pg/m.” On an
annual basis, the maximum concentration is 13.5 (0.06 + 13.4 = 13.3), compared to
the standard of 15 pg/im3. While this analysis does not assess the impact of emissions
of 803 and NO, from the boilers, as 50; and NO, are precursors to PMj s, this is not
necessary to asscss the maximum impacis of the plant on PM,; 5 air quality by itsell,
This is because SO, and NO, react gradualiy in the atmosphere, over hours and days,
to convert to PMas. In addition, 8Os and NO., emissions from the plant will be
accompanied by reductions in SO; and NO, emissions from other existing power
plants, first a8 a result of the existing Acid Ram Program and NO, Trading Program,
and then by CAIR. In this regard, the regnlatory programs for power plants now
generally focus on the aggregate or cumulative effect of the cmissions of the power
plants on PM, s air qualily, not the effect of individual power plants, like the proposed
plant, ..,

[See, Petitioners’ Exhibif 12, Response to Comment No. 351). Thus, the lllinois EPA
appropriately concluded that the proposed facility would not significantly impact PM s levels.
See, Hawaiian Electric Company, Inc. v. United States Environmental Protection Agency, 723
F.2d 1440, 1446 (9" Cir. 1984) (need for agency discretion in applying the modeling results).
For these reasons, Petitioners have failed to show that the Tllinois EPA’s responge was clearly
erroneous or otherwise warrants revicw.

5. Petittaners’ neglect to specifically articulate how the Illinois EPA should
implement the 8-hour ozone and PM; s NAAQS,

The Petitioners do not address how further air quality analyses shonld be conducted for
the 8-hour ozone and PM; s NAAQS in light of the specific circumstances that exist for the

proposed plant. While Petitioners express concem for the impact of the proposed plant on air
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quality in the St. Louis region, as it is designated nonattaimment for these standards, Petiioners
fail to recognize or address the implications of these circumstances for this metropaolitan area and
for the manner in which the requested air quality analyses should be conducted for the plant.
Likewise, Petitioners fail to address how requirements of the federal Acid Rain program and the
NO, Trading Program should he taken into consideration in any such analyses, as Prairic Sate

will he required to hold SO, and NOy, allowances for the emissions of the preposed plant.

In particular, as cxplained by the Illinois EPA in the Responsiveness Summary, these
nonattainment designations trigger mandatory actions to reduce emissions to bring the St. Lonis
region into attainment. {See, Petitioners” Exhibit 12, Response to Comment Nos. 253, 258, 294,
343 and 351]. These reductions will occur both in the metropolitan area iiself and on a regional
and national basis to reduce the role of transported emissions in contributing to nonattainment.
Many of these reductions will occur from federal or federaliy-hased contral measures that are
already in place or will shortly take eflect, such as the NO, Trading Programn, the federal motor
vchicle control program, and regulations requiring use of ultra low sulfir fuel in diesel powored
motor vehicles, These actions will benefit air quality in both the metropolitan area and the
downwind aress that arc impacted by the St. Louis metrapolitan area. A relevant issue for any
air quality analysis perfermed for the proposed plant for 8-hour czone and PM; 5, as the plant is
in the general vicinity of the 8t. Louis area, is how the reductions in emission levels in the
metropolitan area and improvements in air quality during the period until attainment should be
addressed, A further issue is how the provisions of the applicable trading programs should be
incorporated into the analyses. The Petitioners are silent on both matters, which necessarily
require due consideration and thoughtful response, as would be provided in guidance from

USEPA on such matters. For (hese reasons, Petitioners should not prevail in their challenge to
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the Illinois EPA’s consideration and review of the proposed plant’s impacts to the 8-hour ozone
and PMa s NAAQS.
G. The Illinois EPA Complicd with Its Environmental Justice Obligations.
Petitioners argue that the Itlinois EPA™ failed to comply with its environmental justice
¢EI"* obligations. EJ has two broad goals; the first seeks to ensure meaningful public
participation; and, the second provides that communities are not to be dispropertionately
impacted by environmental degradation or to receive less than an equitable share of
environmental protection and benefits.™ The Administrative Record demonstrates that the
lllinois EPA achieved both goals. The Illinois EPA ensured meaningfil public participation
during the PSD permitting process, as evidenced by, infer afia, more stringent emissions
limitations, and concluded, through its adverse disparate impact analysis, (hat minority and/or

low-income commmunities will not bear disproportionately high and adverse human or

58 Petitjoners aliege that UUSEPA and Illinois EPA did not to comply with their respeclive environmental
Jugtice obligattons, As the Illinois EPA is the applicable permitting authority and the permit appeal was
filed against it, the Tilinois EPA is responding to the environmental justicc allegations as appropriate by
the delegated permitting authority.

¥ “EJ”, as that term is defined by Tllingis EPA, is the protection of the health of the people of Tllinois and
its environment, equity in the administration of the State’s environmental programs, and the provision of
adequate opportunities for meanmgful involvement of all people with respect to the development,
implementation, and enforcement of environmental laws, regulations, and policies.
[www.epa.state.iLus/environmentaljustice/policy hitml 1. {See, Respondent's Exhibit 27 (linois EPA's
Interim Environmental Justice Policy)).

s [fd].
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environmental impacts from the proposed plant’s emissions.” [See, Petitioners’ Exhibit 12,
Response to Comment Nos. 340-342; Petitioners’ Exhibit 31]. 62

The Pelitioners allege three specific deficiencies in the llinois EPA’s response to EJ
concermns voiced during the notice and comment period. Firsi, the Minois CPA failed (o condnct
an EJ assesement. Second, the Illinois EPA did not ensure the meaningful participation of all
patentially affected minority and low-income individuals. Third, the llinois EPA’s use of the
USEPA’s EJ Geographic Assessment Tool (“E] GAT”}™ was inappropriate given the limit of its
maximumy radius of analysis. [See, Petition at page 43-45].

As more fully discussed below, the Administrative Record supports neither the
Petitioners’ general argument nor its three enumerated argoments.  The Tilinois CPA conducted
an adverse disparale impact analysis and concluded that the proposed facility does not present EJ
concems. [See, Pefittoners’ Exhibit 51]. The location chosen for the proposed plant is roral with
low population densily. As such, given the demographics of rural llinois, the impacts of the
proposed facility will be distribuled across an area with a percentage of minerities below the
overall slale percentage and the percentage ol people below the poverty level consistent with

statowide averages, [See, Petitioners’ Exhibit 51; see also, Respondent's Fxhibit 3, Modeling

i “Envirommental justice community” is defined as “a minority or low-income community that bears
disproportionately high and adverse human or environmental effects.” Exce. Order No. 12,898, 59 Fed.
Reg. 7,620 (February 16,1994), [Sze, Respondent's Extiibit 28]

82 Petivoners” Exhibit 51 is a8 memorandum prepared by Illinoig TPA counsel Chris Pressnall
memorializing the Illinois EPA’s activities and analysis conducted in response to public comments
concerning potential E) ramifications by the proposed plant. Petitioners’ imply that the memorandum,
because it was jrepared during the remnand penod, summarily dismisses public comments regarding EY
without reasoned analysis. Tn fact, the memorandutn explains analysis conducted during public comment
period and is reflective of the Illinois EPA’s statements in the Responsiveness Summary.

€2 The EJ GAT ig an initial sereening tool created by USEPA to determine 1f a source i located in an EJ
community and thus, serves as the starling point of all USEFA ET assessments. The EJ GAT allows a
user to enter a specific location and generate information regarding, infer afia, demographic statistics at
various radii from the proposed plant, www.cpa.govicompliance/environmentaljustice/assessment. html.
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Addendum No. 2; see also Respondent’s Exhibit 3 I{Memorandum from Jeffrey Sprague to
Shashi Shah, October 1, 2003)). memo concerning mercury]. For example, at a radius of five
miles, the population is 97.4 percent white with less than 10 percent living below the poverty
level. [See, Petitioners” Exhibit 51). Petitioners mamtain that EJ communities located in the
greater East St. Louis area and its current pollution burden dictate a re-evaluation of the proposed
plant’s impacts. The Illinois EPA’s conclnsions concerning potential ET ramifications of the
proposed plant are supported by the Administrative Record; Petitioners have failed to show (hat
the [llincis EPA’s adverse disparate impact analysis is clearly erroneous and merits review, The
Petitioners” application of EJ principles te the proposed plant distorts the underlying premises
and purposes of EJ.

Furthermore, the Illinois EPA’s EJ obligations arc derived from Illinois practice and
policy. Actions by a statc-dclegated permitting authority pursuant to state law, policy, or
practice are hot properly reviewed in the context of a PSD permitting action. Tn addition, it is
clear that the Executive Ovder does not creale additional substantive requirements applicable to
the PSI} permitting process. For the reasons discussed herein, the Board shwould deny the
Peritioners’ reguest for review on Ef grounds.

1. IMinois EPA’s EJ obligations emanate from state policy rather than federal
or state law,

The Illinois EPA’s actions and rcsponses to public comumnents regarding EJ were
governed by Illinois practice and policy not federal law, and therefore, should not form a basis
for review of the Prairie State PSD permit. The federal govemment’s EJ mandate resides in

President Clinton’s 1994 Executive Order on EJ¢ {“Executive Order’™), which directed each

¥ Executive Order 12,898 Federal Actions to Address Environmental Justice in Minonty Populations
and Low-Income Populations. 39 Fed. Reg. 7,629 (February 11, 1994). The Executive Order was issucd
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federal agency to incorporate EJ as part of its mission., On its face, the Executive Order does not
directly apply to state-delegated permitting authorities, such as the Illinois EPA, nor does it bind
them to its edicts.*

The Executive Order requived the USEPA to develop strategies to aid in the
identification and mitigation of disproportionately high and adverse human healih or
environmental impacts of its programs, policies, and activities on minority and low-income
populations. On June 27, 2600, the USEPA published the Draft Tide Vi* Guidance for EPA
Assistunce Recipients Administering Fnviranmental Permitting Programs  "Draft Recipient
Guidance ) und Draft Revised Guidance for Investigating Tidle VI Adminisirative Complaints
Challenging Permits ("Draft Revised fnvestigation Guidance”)."" The Dralt Recipient
Guidance, which is voluntary in nature, offers suggesied approaches to address potential Title VI

issucs before a complaint is filed with the USEPA Office of Civil Rights (“OCR™).** The Draft

to emphasize the requirements of ‘Title VI of the Civil Rights Act of 1964 i the administration of federal
environrmental programs. [See, Respondent s Exhibu 28).

% The Board has recognized the necd for federal elarification regarding how the Excentive Order should
be implemented in the context of delegated PSD programs. The Board has previously elucidated this
conundrum by stating “[Shasta County California Air Quality Management District] AQMD, of course, 15
not a federal ageney, and thus the Executive Order does not apply lo AQMD directly. However, AQMD
excreises delegated authority to administer and enforee the federal PS> program. As such AGMD
‘stands in the shoes’ of [PA for purposes of implementing the federal PSD program, and PSD permits
issued by AQMD are considered federal permits.” Without clear federal mndance, delegated authonties
must be presumed to possess flexibility in the implementation of the goals of BT, See, fn re Knauf Glass,
GrbH, 8 LA, 121, 174 (EAD 1999).

5 Title VIof the Civi] Rights Act of 1964 {42 U.8.C. §§ 2000d to 2000d-7].
®7 63 Fed. Reg. 39,649 (hine 27, 2000).

8 (5 Fed. Reg. 39,649, 39,351 (June 27, 2000}.
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Revised Investigation Guidance explains how the OCR processes a Title VI complaint alleging
an adverse disparate impact(s) resulting from a permitting transaction.™

On March 4, 2003, the [llinois EPA published an Interimy EJ Pulicy.m The Interim EJ
Policy memorizalized past Ilinois practice and recognized the evolutionary nature of EJ
programs. The Ilinois EPA, addressed public comments concerning EJ in accordance with state
practice and policy, | consistent with federal EJ guidance.”  While the Tllinois EPA is
committed to promoting environmental equity in the administration of its programs to the extent
it may do so legally and praclicably, the lilinois EPA’s Interim EJ Policy does not form a basis
for the Board to review the issuance of the Prairie State PSD permit. The Board has held that
actions undertaken by a state permitting authority pursuant to staie law are not subject {0 review
in the context of a PSD permit appeal. fn the Matter of Spokane Regional Waste-to-Fnergy
Praject, PSD Appeal No. 89-4 at page _ (Adm’r January 2, 1990) (statc’s failure to prepare a
state supplemental environmental impact statement beyond the purview of a PSD appeal
pursuant to 40 CFR §124.19, the purpose of which is to determine comphance with the CAA and
applicable regnlations).

In this matter, Illinois law is not at issue, as Illinois law did not mandate the ¢reation of
Hlineis EPA’s Interim EJ Policy. Rather, what is at issue is an interim policy document
gencrated by the Illinois EPA. As such, the adequacy of the Illinois EPA’s EJ activities are

outside the scope of federal review becanse they were conducted pursuant to Iilinois policy and

do not relate to any delegation of federal authority.

# 65 Fed. Reg. 39,649 (June 27, 2000).
" www.cpa.state.ilusfenvironmental-justice/policy.wml. [See, Respondent's Exiibit 27].
4],

"t Draft Recipient Guidance and Draft Revised [nvestigative Guidance. 65 Ted. Reg. 39,649,
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2. The Board’s anthority fo consider EJ within PSD permiiting.

Before proceeding to Ihe merits of the Petitioners’ E} argnents, it is appropriate to
reflect upon the legal authority to consider the principles of EJ in the context of a PSD permitting
action. The Executive Order explicitly states that it docs not create a tight to judicial review”
and it must be implemented in a manner consistent with existing law.™® Thereforc,
nolwithstanding the EJ implications of the proposed facility, the [llinois EPA was required to
issue the Prairie State PSD permit upon a showing ihat the proposed facility will comply with the
applicable PSD rv.‘:1:1uirf:n‘u‘mts..?S

While the Executive Order does not create a right to judicial review, the Board has found
that USEPA’s actions undertaken pursuant to the Executive Order may be reviewed as a matter
of discretion, Tn Chemical Waste Management of Tndiana, ihe EAB found:

... while the Region is correct that section 6-609 precludes judicial raview of

the Agency’s eflorts to comply with the Executive Order, it does nat affect

implementation of the Order within an agency. More specifically, it does not

preclude the Board, in an appropriate circumstance, {rom revicwing a Region’s

compliance with the Executive Order as a matter of policy or cxercise of

discretion to Lhe extent relevant under section 124.19(a).

See, In ve Chemical Waste Management of Indhiana, Inc., 6 EAD. 66, 72 (EAB 1995). While

the Board exercised its discretion to review USEPA’s EJ] activities, such discretionary review did

nol pettain to a state-delegated permitting authority such as the linois EPA.

* Section 6-609 of Hxecutive Order 12, 898 Federal Actions lo Address Environmenial Justice in
Minority Populations and Low-Income Populations 39 Fed. Reg. 7,629 (February 11, 1994), See also,
Sur Comtra La Contaminacion v. Environimental Protection Agency, 202 F.3d 443 (1% Cir. 20000,

" [fd]. (“TFederal agencies shall implement this order congistent with, and to the extent permitted by,
existing law.”}.

5 See, 40 CFR §52.21(2)(2)iD).
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Notwithstanding the limits of the Board’s discretionary review, the Petitioners’ EJ
arginment does not warrant an exercise of this discretion. The memorandum accompanying the
Executive Qrder explains that the Order highlights existing laws useful in pronioting the
principies of EJ."® When exercising its diseretion, the Board has looked to the public
participation elerment of the permitting process and the RCRA omnibus provision as
opportunities to farther the mandates of the Executive Order. [Fd. af page 73]. The PSD
permitting process provides an opportunity for meaningful public participation through the
statutory notice and comment period.”’ As discussed hercin, meaningful public participation in
the PSD permitting process is evidenced by an extended public comment period resulting in
more stringent cmissions limits.™

While the Board has found that USEPA’s actions undertaken pursuant to the Executive
Order may be reviewed as a matter of discretion, the Executive Order is applicable to federal
agencies. For the sanie reason it is inapposite here; thus a discretionary review of the Ilfinois
EPA’s actions in rcsponse to EJ concerns is inappropriate. The role of the federal gevernment,
as related to a state-delegated permitting authority, is to investigate and address alleged
violations of Title VI of the Civil Rights Act of 1904. As such, the proper forum to address the
Petitioners’ EJ allegations is the OCR not the EAB.

3. Ilinois EPA’s EJ analysis is clearly supported by the facis in the
Administrative Record.

" Memotandum regarding the Executive Order on Federal Actions to Address Bnvironmental Justice in
Minority Paopulations and Low-Income Populations, President Clinton, February 11, 1994, [See,
Respondent’s Exhibit 29).

7 Any discussion of the RCRA onmmibus provision is not relevant, as PSD does not have an analogous
provision. Assuming PSD had an omnibus provision similar to that of RCRA, the data available to the
Minois EPA and the allegations presented in the Petition do not indicate that additional terms are
necessary to protect public health and environment.

™ [See, Petitioners Fxhibit I, Unit-Specific Conditions 2. 1. 2¢b)(iii)].
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The Petitioners allege that the Illinois EPA failed to conduct an EJ asscssment.”
Contrary to Petitioners’ assertiuln, pursbant to public comments and in accordance with its
Interim EJ Policy and federal guidance, the Illinois EPA appropriately considered the EJ
implications of the proposed plant. Using demographic data (rom the EJ GAT in combination
with information from significant impact area modeling,™ the Illinois EPA concluded that the
proposed plant does not give rise to E] concerns. In fact, the Illinois EPA’s adverse disparate
impact analysis shows tha the area surmounding the plant, in which the highest air quality
impacts will occur, has a4 predominately while pepulation with poverty levels consisteit with
statewide demﬂgraphics.ﬂl [See, Petitioners' Exhibit 31}

The Petitioners argue that the proper scope of an FJ assessment includes assessing the
proposed plant’s mercury emissions with other large mercury emitiers to determine the impact

on the East 8t. Louis area. [See, Petition at puges 43-44]. Petilioners then refer to an “FJ

" The Petilioners’ fail to define the phrase “environmental justice assessment,” and the meanmg is not
entirely clear from its usape within the Petition. In faet, Petitioners’ interchangeably use the word to
deseribe 8 cumulative risk assessment, 8 RCR A risk ussessment, and a disparate impact analysis, [See,
Perition at pages 43-45]. “Environmental justice assessment or analysis,” as that term is used by the
Illinois EPA, refers Lo an adverse disparate impact analysis.

% The impact area is the area 1n which the required air quality analysis for the NAAQS and FSD
increments must take place, *“This area includes all locations where the sigmficant increase in the
potential emissions of  pollutant from a new source, or significant net emissions increase from a
modification, will cause a gignificant ambient impact (i.e., equal or exceed the applicable significant
ambient impact level).” [See, Respondent's Exhibit 4, at page C.26]. The NAAQS set requirements for
ambient levels of eriteria pollutants that have been determined of protect public health. In general, the
meeting of these health-based standards can be presumed to provide an appropriate level of protection of
human health.

1 Tor example, at a radius of five miles, the population is 97.4 percent white (statewide average is 32.2
percent) and less than 1¢ percent of persons are below the poverty level (statewide average 15 104
percent). [See, Petitioners " Exhibit 51].
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assessment™ of the Onyx hazardous waste incinerator in Sauget, Illinois.  As the Illinois EPA

indicated in the Responsiveness Summary,” Onyx is not relevant to the issuance of the Prairie
State PSD permit.** Simply referring to an anatysis condusted of Onyx’s mercury emissions
does not elstablish that the scope of the Ihnois EPA’s EJ analysis is clearly erronecus. “Tn order
to establish that review of a permit is warranted, section 124.19(a) requires a petitioner to both
state the objections to the permit that are being raised for review, and to explain why the permit
decision maker’s previous response to those objections (i.e., the decision maker’s basis for the
decision) is clearly erroneous or otherwise warrants review.” See, In re Commonwealth
Chesapeake Corp. 6 EAD. 764, 769 (EAB 1997} citing, In re Puerto Rico Electric Power
Authority, 6 E.AD. 253, 255 (EAB 1995). Petitioners’ mercury argument is founded in
conjecture and supposition rather than a scientilically supportable justification for an additional
EJ assessment.

Combining the various elemenis of the lllinois EPA’s analysis for the impacts of the
proposed plant, the Tllinois EPA conducted an adverse disparate impact analysis utilizing the
Draft Recipient Guidance and Draft Revised Investigation Analysis.® The basic framework of a

disparate impact analysis consists of {ive basic steps: 1) defining the scope; 2) assessing the

82 As discussed below, the Petitioners seetn to be nmistaking a RCRA risk asscssment with an EJ
assessment.

¥ [See Petitioners' Exhibit 12, Response to Comment No. 34,

# As indicated in the Respansiveness Summary, the Illinois EPA has referred the comment regarding
Onyx to USEPA for further consideration m the proper forum. |See, Petitioners’ Exhibit 12, Response to
Comment No, 34171.

¥ 05 Fed. Reg. 39,649 (Tune 27, 2000). On March 4, 2005, the USEPA issued the Draft Final Title VI
Public Involvement Guidance for EPA dssisiance Recipienis Administering Environmentol Permitting
Programs ("Draft Final Recipient Guidance”). The Draft Final Recipient Guidance replaces the Draft
Recipient Guidance issued in Jung 2000. The Drafl Final Recipient Guidance does not specifically
address the adverse disparate impact analysis, rather 1t focuses on public involvement. 70 Fed. Reg.
10,625.
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impact; 3) assessing the adverse impact; 4) characterizing the populations and conducting
comparisons; and 5) asscssing the adverse disparate impact.“ However, the disparate impact
analysis is based upon the facts and lotality of the circumstances cach case presents.”’
Furthermore, the USEPA recognizes that parts o the adverse disparale impact analysis
framework will be omitted, altered, or supplemented to address the particular characteristics of
each situation,®

To determine whether (he potential impact is significantly adverse, the Hllinois EPA
locked (0 NAAQS modeling.” The risk or measure of impact was evaluated and compared to
benchmarks provided under the PSD regulations,”™ which demonstrated that emissions from ihe
proposed plant will not cause or contribute to any exceedence of any NAAQS. [See,
Respondent’s Exhibit 5], Adr guality that adheres to the NAAQS is presumptively protective of
public health in the general ]:-np:lgtlatit.‘m,rHL thus is not significantly adverse pursiant to USEPA
guidance.”

The Mincis CPA also characterized the population affécted by air cinissions {rom the

proposed plant at various distances. USEPA guidance states that the proximity analysis should

—_—

s 65 Fed. Rey. 39,649, 39,660 (June 27, 2000).

# 65 Fed. Reg. 39,649, 36,676 (June 27, 2000).

o]

# Nodeling was ¢conducted for PM, 80, CO, and ozone.
% 45 Fed. Reg, 39,649, 39,661 (June 27, 2000).

1 See, 42 U1.8.C. §7409 (b) (NAAQS are set at levels desipned to protect public health and welfare); see
afser, 40 CFR §50.2 (NAAQS are set at levels designed to pratect public health).

%2 65 Fed. Reg. 39,649, 39,680 (June 27, 2000).
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reflect the environmental medium and the impact of concern.”® Based on comments®™ received
during the pubiic comment period and the proposed facility’s status as an air emitter, rather than
focuging on one radius, the Tllinois EP A retrieved population data from a number of diffcrent
radii. [See, Petitioners' Exhibn 37]. For air emissions, an inverse relationship with distance
from a source within a circle can be used (i.c., the further away from a source, less the potential
degree of impact to a population). **

The Illinois EPA used the USEPA’s EI GAT to determine the demographics of the
population around the proposed facility. The Illinois EPA generated demographic information
for radii of one, two, five, and ten miles, The Illinois EPA then correlated each radii with
statewide demographics. The lllincls EPA’s demographic analysis demonstrates that
cominunities at radii of one, two, five and ten mules are comprised of minority populations far
below statewide averages and low-ineome populations consistent with that of statewide averages.
[See, Petitioners” Exhibit 1. Accordingly, the Illinois EPA concluded that any environmental
impacts affecting the surrounding community will not be disproportionately borne by low-
income or minority individuals.

Asg it is abundantly clear that the area surrounding the proposed plant does not give rise to
EJ concerns, the Pefilioners point to a particular EJ commumity over 30 miles from the proposed
plant. Petitioners urge an EJ assessment focusing on the proposed plant’s effect on mercury

levels in the East 8t. Louis area. [See, Petition at pages 43-44). It must be initially noted that

# 635 Fed. Reg. 39,649, 39,681 (June 27, 2000).

#* Comments related to EJ received by the Illinois EPA during the notice and comment peried can be
generalized as follows: 1} the location of the proposed plant gives rise to EJ concems and 2) emissions
from the proposed plant will exacerbate the alleged mercury problem in East St. Louis. [See, Petitioners’
Exhibit 12, Response to Comment Nos. 340-343].

65 Fed, Reg. 39,650, 39,681 (June 27, 2000).
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the Petitioners’ confusing use of terminelogy and failure to arliculate a coherent point render it
difficnit for the Tinois EPA to respond.

Petitioners’ argue that the EJ assessment should include “a number of large existing
sources of air poliution, as well as a number of new sources, inchiding the recently-approved
Holcim Cement plant.,..” [See, Petition ot page 43]. The Petitioners suggest that the proposed
plant, as an emitter of mercury, should be evaluated in conjunctien with an undelined universe of
sources. [fd. at pages 43-44]. Not only do the Petilioners fail to specify the sources they helieve
should be included in such an EJ assessment, they do not substantiate their recommendation with
facts within the Administrative Record or elsewhere.

The EAB has held that the petitioner has the burden of demonstrating that review ol a
particular permit condition is warranted, and in doing so, the petitioner must include information
specific to support its allegations. Iw re Zion Energy, L.L.C., 9 LA D. 701, 705 (EAB 2001}, in
re Suiter Power Plant, 8 E.A.D. 680, 688 (EAB 1999}, Tn fact, the Administrative Record
includes modcling for mercury, which indicates mercury levels that are several magnitudes
below the de minimis momtoring levels,” with the greatest concentrations of ambient mercuey
oceurring in the area near the proposed plant.”

Lastly, Petitioners contend that UUSEPA is conducting an EJ assessment in conjunction
with its penmitting decision for the Onyx hazardous waste incinerator in Sauget, Hlinois. [See,

Petition ai page 44], The scope of the assessment allegedly includes the effect of mercury

% [See, Respondent s Exhibit 30 (Summary of mercury hivhest 24-hour resulis); see also, Respondent's
Hxhibit 31]

*7 [Fd.]. This arca clearly is not an EJ community. At a radius of one mile, the population is 99.7 percent
white with approximately 6 percent living below the poveriy level,
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exposure among subsistence anglers in East St. Lonis.”™® An assessment of Onyx’s impacts to the
East St. Louis area is not relevant in the current proceeding. As discussed, the mereury impacts
from the proposed plant on the East St. Louis area are predicted to be far below de minimis
levels and the majority of the impacts of the proposed plant will be borne by those in the
swrounding communities.”

4, Meaningful public participation is clearly snpported by the facts in the
Administrative Record.

Petitioners argue that the Illinois EPA failed to ensure meaningful public participation of
the BJ communities in and around East St. Louis and other EJ communities that “an
environmental justice assessment might identify.” [See, Petition at page 44). Petitioners’
specious argumcent is misguided and misplaced within the context of Prairie State’s PSD peruit,
as the Tllinois EPA provided ample opporiunity for public participation through an extended

public comment penod. Petitioners presuppose an adverse disparate impact of the East St. Louis

% The Petitioners imply thal mereury ernissions from the proposed plant wili exacerbate the “existing
nicteury problem’ 1n East St. Louis. [See, Petition at page 43]. The EAR has held that the petitioner has
the burden of demonstrating that review of a particutar permut condition is warranted, and in doing so, the
petitioner must include information specific {o support its allegations. Jn re Zion Energy, LL.C., 9
E.A.D. 701 (EAB 2001); fn re Swuiter Power Plant, 8 E.AD. 680, 688 (EAB 1999), The Petitioners fail
to provide any empirical evidence suppotting their claim. The Illinois EPA utilized its legal authority
pursuant to Section 112(g)(2)}B} of the CAA to implement a case-by-case MACT standard for mercury
emissions (“After the effective date of a permit program under title V in any State, no person may
gonstruet or reconstruct any major source of hazardous air poliutants, unless the Administrator {or the
State) determines that the maximum achievalble control technology emission limitation under this section
for new sourees will be met. Such deterrmination shall be made on a case-by-case basis where no
applicable emission limitations have been established by the Administrator™). The PSD permit MACT
standard represents the maximum reduction of mercury emissions given cost and feasibility
considerations,

% Petitioners may be referring to the risk assessment conducted by USEPA pursuant to its authority
under RCRA, however, the Petitioners’ argument 18 not clear. The risk asscssment evaluated, iiter alia,
the potential impact of metcury emissions from Onyx on human health. This 15 not the proper forum to
discuss the Onyx risk assessment. Furthermore, the Illinois EPA is unaware of a cuniulative risk
assessment being conducted by USEPA. Notwithstanding, the Illineis EPA is commutted to working with
USEFA to evaluate and address, in the appropriate context and forum, any adverse impacts in and around
the greater East St. Louis area atiributable to Onyx or any other air envission source.
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arca that is not substantiated by the Administrative Record. (See, Pefition at page 44],
Furthermore, public participation directly resulted in significant permit revisions, including
reductions to the proposed plant’s permitted limiis,

Access to public information and opportunity for public participation are important
components of EJ.'"™ A key goal of the Illinois EPA’s draft Interim EJ Policy is “to strengthen
the public’s involvement in covironmental decision-making, including permitling and regulation,
and where practicable, enforcement matters.” [See, Respondent's Exhibit 27 at page 1),
Therclore, a significant portion of the lllincis EPA’s draft Interim EJ Policy is devoted to public
partivipation approaches and strategies. [See, Kespondent's Fxhibit 27, pages 3-5]. Many of the
activities conlemplated in the draft Interim EJ Policy, such as community outreach and smat!
group meetings, are beyond the applicable stalulory and regulatory public participalion
requircments, evidencing linois EPA’s overall commitment to public involvement.

Regarding the issuance of Prairie State’s PSD permit, the Tlincis EPA focused public
participation efforts on the local community, as local residents were expected to and did
demonstrate the most interest and concem about impacts from the proposed planl’s emissions.
However, the Illinois EPA also ensured that other concerned individuals/organizalions were
provided ample opportunity to express their concerns. Speeifically, prior to issning Prairie
State’s PSD permit, the Llinois EPA provided the legatly required 75-day public notice and

comment period'™ and extended the deadline for submission of written comments five times.'”?

L Sep USEPA’s Draft Finol Recipienmt Guidance, {focusing solely on public invalvement 1n the
enyirenmental permitting process). 70 Fed, Reg. 10,625 (March 4, 2003).

1L See 35 1. Adm. Code 166; see alve, 40 CFRR §124.10(b)2} (public notice regulations). Whle the
public notice regulations are expressly applicable to NPDLS, UIC, and RCRA permits, the regulations
would also be construed as the minimum applicable requirements for a PSD permit. Therefore, the
minimum federal public comment period wauld be 30 days. By state regulation, the mistiinum applicable
public comment period for a PSD permit is 75 days.
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The public notice and comment period began on February 4, 2004, and ultimately ended on
August 27, 2004, affording the public over six months to submit commenis regarding Prairie
State’s draft PSD permit.

The Petitioners’ assertion that the Tllinois EPA failed to ensure meaningful public
participatien during the pendency of the PSD permit is wholly without merit. Petitioners argue
that Illinois EPA should have ensured the meaningful public participation of the EI communities
in the East St. Louis area. [See, Petition af page 44]. The principles of EJ do not mandate that
the Illinois EPA seek involvement of every EJ community theortically affected by a proposed
source, no matter how distant from the project and how miniscule the potential impact or how
remote the {tkelihood of the potential impact adversely affecting the cominunity. See alse, In re
Three Mountain Power, L.L.C., 10 E.AD. 39, 53 (EAB 2001} (holding petitioners’ objections
did not warrant review as they were mercly speculalive in nature). Rather, according to the
principles of EJ, minotity and/or low-inceme comimunities that have the potential to bear a
disproportionately high and adverse jmpact should be provided a meamngful chance to

13 As discussed herein, the Illinois EPA is not aware

participate in the decision-making process.
of any data demonstrating that the residents of East St. Louis will bear a disproportionately high

and adverse impact from the proposed plant.

192 The notice and comment period began on Febrvary 4, 2004, and a public hearimg was held on March
22, 2004. The notice and commment period initially was scheduled to end on April 2§, 2004, Via five
separgte orders, based on public interest in the draft permit, the hearing officer extended the deadiing to
submit written comments to Auguest 27, 2004, www.epa.state.il.us/public-notices 2004praitic-state-
generating-company/index. html.

10 Meamingful public participation within the context of EJ is designed to tinintize or eliminate the
filing of Title VI complaints. Without a legitimate Title VI complaint, as is the case with Prairde State’s
permit, there 15 no expectation for the inclusion of any specific EY community (e.g., East 3t. Louis) in the
public participation process, See, 63 Fed. Reg. 39,650, 39,657 (June 27, 2000Y; see afso, 70 Fed, Reg.
10,625 (March 4, 2005).
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Contrary to the Petitioners® argument, the public participation element of the PSD
permitting process resulted in significant permit revisions, including substantial environmental
benefits through stricter envission limitations. For instance, (he Illinois EPA received public
comments conceming the applicability of 80, and NQ, emissions limits during startup and
shuldown; ™ the final permit specifically requires the continuons applicabilily o §O¢ and NO,
enissions lrnits during the boilers’ operation, including startup, shutdown, and malfunction.'®
The Linoiz EPA also reccived several comments concerning the SO, and NO, BACT
determinations'™ and the Prairic State final permit contained more stringent SOz and NO,
limits."”  In addition, the illinois EPA received comments that the number of diesel engines was
not specified and that the type of fucl burned by ihe engines was not resiricted to ultra-low sulfur
diesc] fuel (i.e., bio-diesel).”™ In response to such commients, the final permit specifically linits
Prairic State to two diesel engines that must nse ultra-low salfur diesel fuel {i.¢., bio-diese!).'™
The Board has recognized more restriclive emission limits in a PSD permit as evidencing
effective public participation in the context of Bl See, fn re AES Puerto Rico, L., 8 FAD 324,
(EAB 1999}, Furthermore, ihe Board has found the minimum applicable public participation

requirements sufficient in light of more stringent emissions limits. See, I re Knauf Glass,

GmbH, 9 EAD 1, 17 (March 14, 2000} (.. although petitioners may not be lly satisfied with

104 [Sze, Peilitivners ' Fxhibii 4 of page 22 and Petitioners' Exhibit 5 af page 38].

195 [See, Petitioners' Exhibii 1, Unit-Specific Conditions 2.1.2(b)i) and 2.1 2{Bj(i}].

MNE [See, Pefitioners’ Exhibit 5 of pages | and 7, Petitioners’ Extibit 6 at pages 22 and 23 Petitioners’
Fxhibit 7 at page 16, see alsa, Petitioners’ Exhibit U af page 1.

187 [See, Petitioners ' Exhibit 1, Unir-Specific Conditions 1.3(b)iv), 2.1, 2(0)(5 (B} and 2.1. 2¢(bj{Hi), and
2 L. 7qgifil)].

108 [See, Petitioners ' Exhibit 6 af page 26].

2% [See, Pefitioners’ Exhibit 1, Unit-Specific Condition L5(bjfiv)].
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the type of public participation that occurred here, it was, in fact, effective in securing an
environmental benefit through lower emissions.”). The Administrative Record demonstrates
compliance with the controlling public participation requirements, Further, Prairie State’s PSD
permit evidences effective public participation as public comments dircetly resulted in a more
restrictive PSD permit.

5. Ilinois EPA’s use of the EJ GAT is not clearly erroneous .

Finally, the Pctitioners argue that the EJ GAT’s ten-mile maximum radius renders its use
inappropriate as the impact of the proposed plant’s emissions extends beyond ten miles, [See,
Petition at page 45]. The Petitioners rely on nothing but conjecture regarding the impacts of the
proposed plant on East St. Louis to refute the {llinois EPA’s utilization of the EJ GAT. See, fn re
Three Mountam FPower, LL.C, 10 E.AD. 39, 53 {EAB 2001} (holding petiticners’ objections
did not warrant review as they were speculative in nature},

The use of the EF GAT was justified given the location of the proposed plant (i.e., rural
southern Iliinois) and the significant impact data. Accordingly, the Board should defer to the
Illinois EPA’s technical judgment. See, I re Chemical Waste Management of Indiana, Inc., 6
EAD 66, 80 (EAB 1995) (*[t)he proper scope of a demographic study to consider such impacts is
an issue calling for a highly technical judgment as to the probable dispersion of pollutants
through various media into the surrounding comimunity. This is precisely the kind of issue that
the Region, E:Vil‘.h it technical expertise and experience, is best svited to decide™). In the absence
of specific facts demonstrating that the choice of radius was clearly erroneous, the Board should
give broad discretion to lllinois EPA’s technical judgment. [F4.] (“....the procedural rules
governing appeals of permitting decisions place a heavy burden on petitioners who seek Board

review of such technical decisions. To catry that burden in this case, Petitioners would need to
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shiow either that the Region erred in concluding that the permit would be protective of
populalions within one mile of the facility, or that, even if it were proteciive of such cloge-in
populations, it for some reason would not protect the health or environment of citizens who live
at a greater distance from the facility™),

Petitioners argue that the EJ GAT is illogical becausc of the minerily and low-income
individuais residing in East St. Lowis af the outer boundaries of the significant impact arca,
seemingly ignoring basic adverse disparate impact analysis methodology. [See, Petition at page
45]. Simply because the air guality impacts of the proposed plant are predicted to extend
heyond a ten-mile radius, it does nol follow that such impacts will have a disproportionately high
and adverse impact on minarity and/or low-income communilies.'" The ambient air quality
analysis performed by Prairic State defined ihe significant impact area. [See, Respondent’s
Exhibit 5, Madeling Addendnum No. 2, page 11. At the boundarics of the significant impact arca,
the effects of emissions on human health and the environment are predicted to be irivial. They
arc also shared equally by a number of different communities, including both EJ and non-EJ
communities. While East St. Louis certainly experiences a significant pellution burden [rom the
many point and non-peini pollution sources located in and around the area, emissions from the
proposed facility cannot be said to have a disproportionately high and adverse impact on that
community. The significant impact modeling demonstrates that the potential potlution
contribution of the proposed plant to the East St. Louis area is negligible, as it is located cutside

of the significant impact arca. [f.].

10 The Petitioners’ attempt to equate visibility issues in the Mingo Wilderness Area with the disparate
adverse impact analysis, [See, Pefition at page 44, Impacts on visibility do net relate to high adverse
impacts on human health and the environment. The Illinois EPA has not suggesied that East St. Louis
will not be impacted by the proposed facility’s emisstons, but rather, the emissions that do impact the avea
will be so shight as to be de minimis.
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In summary, the Illinois EPA used proximily to the proposed facility, in accordance with
USEPA guidance,’!! to assess the potentially affected populations, As distance from the
proposed facility increases, the predicted impacts decreass. Al the outer boundary of the
significant impact area, where East St. Louis is located, the effects are so small as to be trivial.
Therefore, the Illinois EPA concluded, through the EJ GAT demographic information and
significant impact area modeling data, that minority and/or low-income communitigs wiil not
bear disproportionately high and adverse impacts from the proposed plant’s emissions. In view
of the [llinois EPA’s considered judgment and review of potential adverse impacts to EJ
commumties, the EAB should decline consideration of this 1ssue.

H. The Hlinois EPA’s Consideration of Safety Factors in Establishing BACT Was
Appropriate.

Amidst the several arguments raised in the Petition with respect to the selection of
BACT, Petitioncrs quibble with the Illinois EPA’s consideration of safely factors for some of the
BACT limits established for the Prairie State project. As framed by the caption of its argument
in the Petition, Petitioners claim that the Administrative Record for the Prairie State project does
not contain sufficient documentation of the safcty factors constdered by the [llinois EPA in
establishing the 50; control efficiency requirement and the NO, and PM/PMp emission limits.
At other points in their argument, Pelitioners level a broader attack by alleging that even if the
Illinois EPA had documented its reasons for employmng a safety factor, such use was erroneous
and contrary to the legal standard articulated by the EAB in this context. Botk prongs of
argument must fail on procedural and substantive grounds.

1. Petitioners® issue was not raised during the public review process.

Y Drafi Recipient Guidance and Draft Revised Investigative Guidance. 65 Fed. Reg. 39,649 (Tune 27,
2000,
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The gist of the Petitioners” issue is presented for the first time on appeal. Petitioners
challenge the lllinois EPA’s consideration of safety lactors without any mention of, or citation
to, the relevant portions of the Administrative Record demonstrating thal the issuc was raised
during public comment or at the public hearing, Instead of identifying specific comments,
Petitioners poini to a muttitude of references in the Responsiveness Summary wherein the Illinois
EPA cited to the nse of safely factors in the determination of a BACT-related requirement. [See,
Petition af pages 45-46). As it happened, these references were made in responding to
comiments that were raised by public commeoents about whether various BACT limits were
sufficiently stringent in light of other BACT determinations.

As a general mle, the EAB requires a pelitioner to demonstrale that objections raised on
appeal were specifically raised during the public comment period or at the public hearing. See,
In re Sumas Encrgy 2 Uencration Facilily, PSD Appeal No. 05-03, slip opinion at 8 (CAB, May
27, 2005); see also, In re Maui Electric Company, 8 EAD, L, B-0 {EAB 1998), This showing is
a logical outgrowth of the EAR’s requirement that persons “must raise all reasonably
ascertainable issues and submit all reasonably available argumients supporting their positions” by
the end of the public review process. Ses, 40 C.F.R. §124.13; see also, In re Rockgen Encrgy
Center, 8 E.AD. 536, 540 (EAB 1599),

The genesis of Petitioners’ argument arises from the justifications offered by the Hlinois
LPA in the text to {1s response to commients, not [rom comments specifically raised duning the
public comment period. None of the comments that accompany those responses dealt with
concems relating to the safely margins inherent in the limits themselves, To the extent that the
inclusion of safety factors in BACT limits is hardly wneommon, Petitioners should have been

expected to raise such issues relating to the drafi permit during the public comment peried, If
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issues relating to certain BACT limits were not reasonably ascertainable at the time of public
comment, then Petitioners failed to make that showing in their Petition. For these reasons, the
EAB should deny review of theses safety factor issucs on the basis that they were not preserved
for appeal.

2. Petitioners’ argument misstates applicable law regardiug the consideration
of safety factors in a BACT analysis.

One of the common themes in Petitioners’ argument is that the 1flinois EPA failed to
articulate a basis for its consideration of safety factors in a manner that comporis with the EAB’s
proscribed requirements for a BACT analysis. In this regard, Petitioners fault the Illinois EPA
for failing to ascribe a definition to the term “safety factor™ or to explain 2 methodology for its
use in the relevant BACT analyses. [See generally, Petition af pages 46-47]. Petitioners contend
that such a shewing is necessary in order to justify any BACT limnit that falis short of the
maximum degree of reduction that is achievable. [See, Petition af page 46]. In addition,
Petitioners assett that any depariure from the strict application of BACT has been narcowly
circumscribed by the EAB, citing In re Masonite Corporation, 5 ELAD, 551 (EAB 1994).
Although the Masonite decision is admittedly pertinent here, Petitioners® interpretation of its
meaning is markedly inaceurate.

The concept embraced by the Masonite opinion is that a BACT determination must not,
by necessity, represent the “highest possible control efficiency™ achievable by the given
technology. [fd at 560). Asthe Masonite decision makes clear, permit authorities retain
discretion in establishing a BACT level of control that takes into account the inherent limitations
in the technology or its applicability to the source. Contrary t¢ Petiticners’ assertions, such

drscretion 15 not restricted by Masonite to a narrow set of circumstances, While some of the
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more commnon reasons may have been noted by the EAB in itg decision, Masonite does not
confine the scope of agency discretion to those factors alone.

Perhaps the niost noteworthy reason for this proposilion is to enable a4 permitted sourec to
achieve compliance on a consistent basis. In Masanite, the EADB aptly described the situation as
ane where the selected technology cannot achieve its “optimal conirol efficiency” due to
fluctuations in its control efficiency and, as such, the highcst possible control efficiency *would
make violations of the permit unavoidable.” [fd.]. The identical sentimenls have been observed
in other decisions by the EAB. The EAR's opinion from Knauf Fiber (Glass, GmbH, apily
illustrated that “[tlherc is nothing inherently wrong™ with the usc of a reasonable safety factor
and, further, that it 1s a “legitimate method of deriving a specific cmission limitation that may not
be excecded.” fu re Knauf Fiber Glass, Gmbif, 9 EAT 1, 15 {EAB 2000). Similarly, the
Three Mountain Power, LLC, ruling unequivocally rejected the argument that a BACT hmit
must be made “without regard to specifying an cmission limitation that the proposed facility can
demonstrale compliance with under all operalional circumstances and have sofficient margin
over actual operational data to avoid continual compliance difficulties.” /n re Three Monntain
Power, LLC, 10 E.A.D, 39, 53 (EAB 2001).

Morcover, the EAB has not held permit anthorities to a rigorous level of justification, or
reguired a particular formula or select methodology, (or employing a salety factor in the
development of a BACT limit.  Such rigor would he inconsistent with the EAB’s recognized
vesting of broad discretion in permit authorilies, especially in technical matters that, as here,
demmd some degree of subjectivity, That is not to say that permit authorities possess boundless
latitude in taking into account a margin of compliance safety for a given BACT limit. Langnage

from the EAB's rulings, mcluding the often-cited discussion of a BACT limit that is “somewhal
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lower” than the highest possible control efficicney, indicates that permit authorities should
carefitlly tailor their consideration of safety factors to facts supperied by the Administrative
Record of the permit. As explained below, the Hlincis EPA’s use of safety factors is sufficiently
supported by facts in the record of this proceeding.

3. Petitioner has failed to substantiate its argument or demonstrate that the
Illinois EPA’s use of safety Factors was clearly erroneous or otherwise merits
review,

The main thrust of Petitioners’ argument is that the Illinois EPA failed to justify the nse
of compliance safety factors in setting the BACT requirements for NO,, PM/PM ;g and the SO,
control efficiency. As part of this broader challenge, Petitioners attempt to show that the
margins for safety for the Prairie State project arc excessive m comparison to other projects and
that the sclection of longer averaging periods for at least two of the BACT linnts negatc against
any consideration of safety factors. A more sensationalistic charge is made by Petitioners when
they elaim that the Tllinois EPA “incdiseriminately” applied safety factors in its technical analyses
in order to “avoid selting lower emission rates” and to “water down” BACT. [See, Petition at
piges 47, 48]. Petitioners’ arguments ring hollow in all respects.

a. Safety factor for the 5O; control efficicncy requirement,

The Illinois EPA’s reasons for establishing an over-arching 98 percent control efficiency
for 8O, emissions is well-documented in the Administrative Record of this proceeding. [See
generally, Petitioners " Exhibit 12, Response to Comment Nos. 99-124; Respondent's Exhibit 15
at pages 8-19). In the selection of the 8O, control efficiency requirement for Prairie State, the
Illinois EPA considered some practical implications that supported the use of safety factors,

It its response to comments, the Iilings EPA generally observed that a BACT level of

performance “need not refiect the lowest possible emission rate or the highest possible control
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efficiency.” [Pefitioners ' Exhibit 12, Response to Comment No. 108], The [llinois EPA also
confirmed that it is a common practice for pemiitling authorities to establish a limit that enables
a source to “achieve compliance on a consistent basis.” [/d]. The lilinois EPA has traditionally
approached salcty factors as a comparative analysis, freating them as an approximated margin for
error with respect to a potential BACT limit and a perticular point of reference, such as vendors’

U2 asto

guarantees, cngineering estimates or commonly known experiences by other sources,
the SO2 control efliciency requirement for Prairie State, several aspects relating to safety factors
were considercd by the Illinois EPA.

In addressing Cameuse Lime's comment regarding a scrubber that achieved a purpoerted
98.4 percent control efficiency, the lllincis EPA offered one illustration of its consideration of
safety fuclors, The Jllinois EPA explaincd that the differcnce between the comment’s cited
example of an actual emission rate and the overall 5O, control efficiency requirement sct for
Praine State could be deemed an appropriate “safety factor™ because it is representative of a
more nosmal operating practice for the proposed boilers. After examining the margin of etrors in
the uncontrolled emissions from cach example, the lllinois EPA went on to conclude that:

Such a safety factor would be particularly apprapriate with the data eited by

this comment hecause il is unclear that the contro) system being pointed to

consistently achieved 98 percent control, even on an annual hasiz. In llns sense,

while 98.4 percent control was achieved at times, the comment does not show
that 98.4 perecnt control is achievable on g continuing basis,

[fd.].

12 The Petitioners correctly paraphrase the [llinois EPA’s discussion of safety factors in the Final
Calculation Sheel and the Responsiveness Summury. [See, Petition af page 47). However, the rationale
by which Petitioners are caleulating ther own safety margin estimates is not plainly intelligible and is
clearly at odds with how the Illinms EPA considered the relevance of safety factors. For example,
Petitioners cite to several safety factors in thus and other sections of their argument that are accompanied
by footnoted caleulations of a b/mmBu BACT limit divided by emission rates from oiher projects.
Petilioners do not explain what such caleolations depict or how they compare to the [linois EPA’s own
congideration of safety factors.
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Other responses to comments in the Responsiveness Summary mirror the same
sentiments. For example, while some 80 controls might be capable of achieving higher levels
of performance (i.e., 99 percent removal} on a short-term basis, the Illinots EPA explained that it
cannet be shown or assumed that such performance can be reliably achieved on a continuous
basis. [fd., Response to Comment Nos. 110 and 111]. One commenter obscrved that the AES
plant in Petersburg, Indiana, achieved scrubber effliciencies of greater than 98 percent on an
annual basis in 2003 as a result of upgrades (o ceriain scrubber equipment. [/d., Response fo
Comment No. 114]. In noting that the calculated cfficiencies for the two boilers were 97.95 and
08.27 percent, respectively, the lllincis EPA reasoned that the information did not “demonstrate
achievemoent of an actual level of control efficiency that wonld allow a limit higher than 98
percent control 10 be set with an adequate factor of safety.” [{d.]. Rather, the data revealed that
the identified scrubbers achieved “approximately” the same control efficiency as set for the
Prairie State project on the same calendar year basis,

Apart from offering two comparisons that were previously addressed by the Illinois EPA
in ils Responsiveness Summary, Petitioners do not support their argument with any relevant or
technical facts. Petitioners summarily charge that the Illinois EPA wrongly applied safsty
factors to avoid setting stringent standards and that the consideration of safety factors was not
limited to the most “extraordinary circumstances,” yet the Petition is void of any proof or legal
support for either proposition. And by ignoring the Illinois EPA’s explanations from its
Responsiveness Summary and other portions of the record, Petitioners utterly fail to substantiate
their arguments or otherwise show that the consideration of safety factors was clearly erroneous

or warranitcd EAB review,
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Petitioners also decry any consideration of a safely factor for the 80z control efficiency
requirement {or the annual limit based on a 12-month rolling average. [See, Petition af page 47).
This criticism is based on the notion that such a generous averaging period represents, in and of
itself, a type of safety factor becanse it “allows upsels (o be minimized by long periods of
emisstons slightly below the permit linuts,” [/ef]. Petitioners tap into a well-known relationship
between emissions and a given compliance time pertod but their conclusion is misplaced and
unsupported by technical justification.

"The Illinois EPA does not dispute that longer averaging periods generally enable & “more
exacting” control of emissions, whereas sharter averaging periods will generally result in a
grealer spread between iypical emissions and the peak emissions, which must be accommeodated
when setling BACT limits. Similar principles were cchoed by one of Prairic State’s consultants
reviewing the applicability of Jong-term: averaging data to projected emission rates. [See,
Respondent’s Exhibit 32 (Application of Long-Term Averaging Data to Project 80y and NO,
FEmissions Targets from the Proposed Praivie State Generating Siation, J, Edward
Cichanogicz)]. However, longer averaging times do not eliminate the need for safety factors.
While the peaks and valleys normally experienced with the performance of conlrol systems may
be less pronounced over on an annual basis, the laws of probability indicate that & Lkimit set
without a safety margin or consideration for varability will not be mel on a continual basis, year
in and year out. Some variability in the normal operation of and performance of control systems
will eccur even with annua! averaging times. This phenomenon was shown to exist with the
USFS performance data, as discussed by the linois EPA in its Final Calculation Sheet. [See,

Respondent's Exhibit 15].
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Rather than negate the existence of safety factors, the Illinois EPA has explained that
longer averaging times should act to reduce the “magnritude” of the safety factor otherwise
needed for limits based on shorter averaging periods, [See, Petitioners ' Exhibit 12, Response fo
Comment Nos. 99 and 141], Tn this regard, the Responsiveness Summary reveals 4 concerted
effort by the {llinois EPA to minimize the magnitnde of the safety factor for the SO» conirol
efficiency requirement. For example, the Illinois BPA stated the following in its response to a
comment:

There was also a desire to have an actual level of performance for the 80,

scrubbers that approaches the limit, without an even larger margin of safety,

as needed with even g limit that is applicable on & monthly basis to account

for nermal variability in operation and performance of control systems when

considered on a shorter time pertod {emphasis added).

[Jd., Response to Comment No. 99]. Similarly, in discussing the three best-achieving scrubbers
from USFWS data (i.c., Harrison, West Virgima plant), the lllinois EPA stated:

This [USFWS] data mdicates that a SO, limit based on 98 percent control on

an annual basis ondy provides a safety margin of abowt 10 percent to accommodate

variability of performance from year to year (emphasis added).

[/d.]. Inboth instances, Illinois EPA expressed concem for an unnccessanly large safety factor.

h. Safety factor for NO, emission limit.

Petitioners” arguments regarding the consideration of safety factors for the NO, emission
limit is lacking in substance and technical justification. Indced, itis difficult to follow
Petitioners’ contentions without resorting to speculation about their meaning. In most respects,
Petitioners raise some of the same unsubstantiated claims as were mentioned in the 8O-
argument above. For instance, they accuse the Illinois EPA of being “indiscriminate” and tao

“generous” with its use of safety factors and contend that the requisite legal formalitics (i.e.,

identifying methodology and applying tactors from Masonite decision) were not properly




foilowed. [See, Petition at page 48). The Illinois EPA addressed these issues in the subsection
above.

In the sparsely-writtcn span of two paragraphs, Petitioners appear to mount only one new
line of argument, when compared to ils companion argument for the SO, conirol efficiency
requirement discussed above. Specifically, Petitioners maintain that the Illinois EPA should not
have employed a safety factor in its analysis when other sources are shown to achieve lower MOy
cmission rates without then, especially where a comparison to one of those sources purportedly
results in & margin of safety for Prairie State on the order of 400 perceni. The substance of much
of this argument is relegated to a passing footnote, which is perhaps indicative of its relative
merits.”'? Absent information about how the alleged emission rates compare with respect to their
respective permitted limits, which Petitioners™ conspicuously do nol provide, no tangible analysis
can be ventured.,

More significantly, the thrust of the argument is bascless, as the Iinois CPA rejected the
referenced NO, emission rates primanly because they were not representative of a NO, limit that
could be established as BACT for Prairie State.'™ Indeed, the notion that sources can achieve
lower emission rates without a safety factor lacks any scientific basis. Cmisgion rates that arc

achicved during performance tests, by themselves, are independent of salety factors. Emission

Y3 [See, Petition at page 48, fin. 29]. Petitioners’ reference to the existence of a 400 percent safely factor
in their fopmote is conirived. The estimate is derived from a comparison to a 013 Ih/mmBtu linmt based
on & 3-haur averaging period, which seemingly forms the basis for the argument that Praine State’s limit
based on a 30-day averaging period is a “very long NO, averaging time.” [See, Petition ot page 48 and fir.
29, see afso, Petitioners’ Exhibit 12, Response to Cormment No. 132]. However, Petitioners do not
cstablish that the basc emission rate is in any way transferable to Prairie State, They also do not cite any
empirical cvidence suggesting that the shorter averaging lime is warranted here.

t4 [n one of the responses referenced by Petitioners, the Illinois FPA admittedly mentioned the need for
a “modest” safety factor for the selected conirol technology due to “normal variability and degradation
over its operating cycle.” [See, Pefitloners " Exhibit 12, Response to Comment No. £32]. In another
referenced response to comments, the Illinois EPA noted the desirability for a compliance safely factor
where a limit is based upon a small smount of available data. [/d, Response to Comment No. 137].
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limits, on the other hand, will ordinarily rely upon safety factors because a source is obligated to
achieve consistent compliance within the framework of the permitted linmit. To paraphrase one
of the arguments presented to the EAB, a permittee must be afforded a “sufficient margin over
actual operational data to avoid continual compliance difficulties.” fn re Three Mountain Power,
LLC, 10E.AD. 39, 53 (EAB 2001},

Safety marging can also be seen interacting with the development of regulatory control
standards. In their argument challenging the selection of BACT for NO,, Petitioners call
attention to USEPA’s proposed revisions for cerlain electric utility steam generating umts that
were proposed on Febraary 28, 2005.'"' [See, Petition at page 102], In discussing the selection
of revised NO, limits, USEPA evaluated recent operating data for SCR controls, including data
fron the WA Parish coal facility that was considered by the Illinois EPA and included in the
Administrative Record for this proceeding.’"® Despite evidence that the WA Parish coal plant
was achicving a 0.04 Tb/mmBtu heat input, UUSEPA proposed to set a revised standard based on
(.11 Ib/mmBtu heat input. In doing to, the USEPA can be seen as incorporating 2 margin for
safety into the emissions standard, if enly for the reason of allowing alterative controls.

C. Safety factor for PM/PM;; emission limit

115 Standards of Performance for Electric Utility Stcam Generating Units for Which Construction is
Commenced After September 18, 1978; Standards of Performance for Industrisl-Commercial-Institutional
Steam Generating Units; and Standards of Performance for Small Industrial-Commerciai-Institutional
Steam Generating Units; 70 I'ed. Reg. 9,706 (February 28, 2005). The promulgation of the proposed
regulations occurred during the pendancy of the earlier appeal filed by Petitioners and prior to the remand
ordered by the EARB on March 25, 2005. In re Prairie State Generating Stafion, PSD Appeal No. 05-02,
slipop., 1ZEAD. _ (EAB 2005).

Although the Illinois EPA did not rely upon the proposed regulations in its consideration of the final
permit, it 15 presumed that this type of regulatory proposal can be said to reflect USEPA’s current state of
thinking on the subject. For this reason, the llinois EPA trusts that the EAB, if so desired, may take
official notice of the rulemaking irrespective of whether it was formally considered by the Illinois EPA in
1ssuing the final permit.

138 Seg, Response to Petition for Review, Section 5.
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"This argument shares the same common themes that ran through the previous
subscctions, thus many of Pefitioners” arguments have already been addressed. A nofable
difference relates to one of the Illinois EPA’s response to comments in the PM/PM, o section of
the Responsiveness Summary. Specifically, Potitioners question the basis for stalements
concemning the need for salety factors for the separale limits for filterable PM and total PM,,.

Inits Responsiveness Summary, the Ninois LPA responded to a general comment
profcssing that the filicrable PM limit did not constituie BACT. The follow-up response
explaincd that limit did, in Tact, represent BACT with an “appropriate safely lactor to
accommodate normal varialion” in ihe conirel systen’s expected performance. [See,
Petitioners’ Exhibit 12, Kesponse to Comment No. 138]. The Iilinois EPA farther added;

The safety factors associated with limits for PM cmissions mus! be significantly

larger, in relative terms, than those associated with the limits sel for emissions of

50, and NO,, This is a consequence of the nalure of particulate conirol systems,

the very high levels of control that must be achieved, the resulting low levels of

cmissions and the use of short-term testing to conlirm compliance,

[#d.]. The Hlinois EPA went on to distinguish its treatment of PM emissions with 80, and NO,
on the basis thal “compliance is determined by centinuous emmsstons monitoring on a 30-day
rolling average.” [fd.].

Petitioners contend that electrostatic precipitators are proven reliable at achieving “high
levels” of control and therefore do not warrant a safely factor. [See, Petition at page 50.
Petitioners also take issne with the need to account for a safety factor when the control system
can consisiently achieve a high level of emissions conirol. [/4.]. The NMinois EPA’s response to
comment, first of all, did not single out any one reason to Justily a nced for a relatively “larger”

safety faclor for PM emissions but, instead, mentlioned scveral reasons. The broad nature of the

response, which likely reflected a common theme among several comments, befitted the
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broadness of the comment. Thus, the consideration given to safety factors are larger “in relative
terms” for PM because of the combination of factors affecting the decision to set a BACT limit,
not any single factor alone.

As to the substance of the claims, the Itlinois EPA’S remarks about the nature of the PM
control systems did not dispute their reliability or high control efficiencies but, rather, meraly
acknowledged the degree of varishility in performance that normally attend the operation and
maintenance of such systems. [See, Petitioners” Exhibit 12, Response to Comment Nos. 158 and
{67). The fact that a control device achieves a high level of control efficiency is unrelated to the
1ssue posed by vaniability in the operation of the device and the need for safoty factors.
Petitioners also miss the point of the other reference, which simply conveyed the obvions
understanding that a safety lactor is ali the more important whenever the margin for error is
dimmished.

As with their earlier arguments in this section, Petitioners lay ctaim to a host of lower
emission rates reportedly being achieved for PM emissions. [See, Petition at page 49]. Asthe
Illinois EPA explained at numerous peinls in its Responsiveness Summary, lower cmission rates
that ave achieved during particular performance tests do not form a reliable basis for seiecting a
BACT limit. [See, Petitioners’ Exhibit 12, Response to Comment Nos 163, 164, 163, 167 and
{71]. Emission limits must be set based on consideration of a wider body of data. Absent
nnique circumstances, emission limits established in recent BACT decisions, or permit
applications, will more likely reflect safety facters based on, among other things, variability in
performance or consistency in achieving compliance,

Cn the whole, the performance requirements for a single emissions source do not

inherently constitute a basis to set a limit for 2 proposed plant when compared to the larger body
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of data for any number of sinilar plants. For an exception to exisi for this general rale, some
factor relating te the control technology for a given source, winch conld be transferred to a
proposed source, would be necessary. Additionally, some demonstration as to the reasonable
expectation that comparable results would be achieved at the proposed source would also be
needed. In this instance, Petitioners present no such evidence.

I The Ilinois EPA’s Rejection of Coal Washing Was Based on the Required BACT
Analysis.

Petitioners nexl challenge the Minois EPA’'s rejection of coal washing. Petitioners assert
a litany of legal and policy-based objections te the [llinois EPA’s exclusion of coal washing
requitements [rom the PSD permit. A common thread runs through most of the arguments,
namcly, that the Tllinois CPA failed to appropriately consider the impact analysis, specifically,
enviromuental or econamic. For the reasons staled below, the EAB should recognize that the
Ilincis CPA’s decision 10 reject coal washing represenis a lawfil exercise of permitting anthority
under the PSD program and should ullimately defer to the Ilincis EPA's technical judgment in
this maller,

1. Petitioners' argument is not substantiated with supporting facts.

In their initial argument concerning coul washing, Petitioners contend that Unil-Specific
Condition 1.3 of the final Construction Permit/PSD Approval allows unmecessarily broad
interruptions in the use of mine-mouth coal for similar off-site, washed lilinois Noe. 5 or 6 coal
withowt the required BACT analysis. [See, Petition ut pages 50-51). Petitioners then abruptly
conclude thal the permit should be remanded with inslructions to the Illinois EPA to not only
limit the length of any interruption but to includs a separate BACT limit for those periods of time
when off-site, washed [llinois No. 5 or 6 coal is used. [See, Pefition af page 31]. The

Administrative Record is clear that the permit, while allowing the use ol washed, Illinois coal
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from offsite “during extended interruptions in the mine-mouth coal supply,” limits such instances
to those interruptions “caused by events or gircumstances that could not have been reasonably
prevented by the Permittee, its conitactors, or any entity controlled by the Permiitee.” [See,
Petitioners’ Exhibit 1, Unit-Specific Conditions 1 3{a)fi) and (ii){4)]. Petitionces fail to
acknowledge the remaining permit conditions further narrow Prairie State’s ability to qualify for
this exception. To continue to claim an cxtended interruption in the mine-mouth coal supply,
Prairie State “must be undertaking a program to restore the coal supply that has expertenced the
interruption, in a reasonable period of time that is consistent with the nature of the efforts needed
to restore such coal supply.” [See, Petitioners’ Exhibit 1, Unit-Specific Condition 1.3{a)(ii)(B}).
In addition, Unit-Specilic Condition 1.3¢{a)(ii)}{C} rcquires Prairie State to notify the [llinois EP 4,
in writing, prior to using off-site, washed coal. Such notification is required to include “a
detailed description of the nature of the anticipated interruption in the ming-mouth coal supply
and document why it qualifics as an extended interruption.” [See, Petitioners’ Exhibit {, Unit-
Specific Condition 1.3(a)(i)(C)] Such notification could trigger further investigation of the
circumstances of the interruption and a request by the Tlmeis EPA for PM emissions testing of
the boilers, as addressed by the authority of Unit-Specific Condition 2,1.8(a)iv).!!” Accordingly,
these provisions of the Construction Permit/PSD Approval are adequately tailored to the source,
especially with respect to the lirmted uge of alternative Ilinaiz No. 5 or 6 coal. Finally, Unit-
Specific Condition 1.3 requires that the coal used during any such interruption be washed coal.
This is exactly what Petitioners argue should generally be required for use at the proposed plant,
As amore general matter, the substance of the record documents that Prairie State will

operate as a mine-mouth facility. The permit application states that the plant’s fuel source is the

M7 Unit-Specific Condition 2.1.8(z)(iv} of the Construction Permit/PED Approval provides, in addihon
to the permit’s other emissions testing requirements, that Praitie State shall conduct emissions testing at
the request of the Illinois EPA, [See, Petitioners’ Exhibit {, Unit-Specific Condition 2. 1.8(a)(}v)].
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reserve of 240 million tens of coal from the [llineis No. 6 or the Herrin seam, which is sufficient
to meet its needs for more than 30 yvears. [See, Petitioners’ Exhibit 27, pages 2-1, C-13). Neither
the application nor the permit address the equipment that would be present if the plant were
being developed to operate as something other than a mine-mouth facility. Given the nature of
mine-mouth power plants, the llinois EPA believes that there will be no financial incentive for
Prairie State te use off-site, washed Illinois No. 5 or 6 coal rather than the minc-mouth reserve of
¢oal, Mot only are such suggestions counter-intuitive, Petitioners provided no support for them
from the Administrative Record.

Finally, Petitioners make a fleeting argument that this provision excusing Prairie State
from using ils reserve of coal during extended interruptions in the coal supply does not meet
BACT requirements, The requirement for the use of washed Dincis No. 5 and No. 6 coal during
any extended outage of the mine assurcs that the sulfur content of the coal supply during such
pericds will be no greater than the suifur content of the mine-mouth coal supply. The
requirement for 98 percent control assures that the SC; emissions of the coal will be
approprialely controlled whatever the aclual sulfur content of the temporary coal supply during
such periods. Furthermore, the potential mode of operation of the proposed boilers addressed by
the condition at issue is within the scope of the BACT determination for the boilers. That is, the
permit esiablishes BACT for all modes of operation, through not only the emission limits and
contro] requirements but also through work practices and operational standards. In the event an
cxtended outage of the Prairie State mine would occur, the Permittee would not be excused from
any of these BACT requircments, [Ses, Petitioners’ Exhibit 1],

Petitioners’ statements are premised on an erroneous assmnption about the impact of coal

washing. Forinstance, Petitioners’ argument rests on a calculation of emissions that, in fact,
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overstates the potential emission reduction from coal washing. Pelitioners’ suggestion that
washed coal could allow for lower S0, NO,, and PM;q emissions is based on coal washing
being the only control mechanism. [See, Petition at page 51]. For instance, this might be a
rcasonable estimate of the amonnt of equivalent uncontrolled 80; emissions removed from the
coal supply if there were no high efficiency scrubbers controlling the first 98 percent of
ennssions from the proposed plant.l 18 [See, Petitioners’ Exhibit 12, Response to Comment No,
83]. Due to the existence of the high efficiency scrubbers, instead of coal washing directly
controfling one ton of SO; emissions per ton of equivalent S0z removed from the raw coal
supply, the effect of coal washing in compunction with high efficicney scrubbers is to remove a
much smatler proporiion of SOy Tn recognition of the foregoing, the Illinois EPA conservatively
detenmined that because the specific source of coal obtained dunng any extended interruptions of
the mine-mouth coal supply had not been identified, coal for the boilers, other than minc-mouth
coal, had to be washed. [See, Petitioners " Exhibut {, Finding 15]. Accordingly, the Petitioners
have failed to show that Unit-Specific Condition 1.3 of the permit allowed inappropriately broad
interruptions in the use of mine-mouth coal for similar off-site, washed Illinois No, 5 or 6 coal
without the required BACT analysis. The Illinois EPA. did not abuse its discretion in
determining that coal washing would do little to reduce emissions and thereby justify lower
BACT limits. Indeed, based on the Petitioners’ claims with respect to coal washing, an argument
could be made that no restrictions on the duration of the use of altermative coal are required,
since such coal must be washed.,

2, Petitioners failed to challenge the Iilinois EPA*s finding that the benefits of

coal washing would be outweighed by the adverse energy impacts of coal
washing.

"% 1 the same token, it may also be a reasonable estimate of equivalent uncontrolled NO, or PM,g
emissions removed from the coal supply if there were, respectively, no selective catalytic reduction or
WESP already controlling emissions from the proposed plant.
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The Ilinois EPA’s rejection of coal waghing reflecis considered judgment and is
supported hy the Administralive Record. Prairie State initially evaluated wet coal cleaning in its
top-down BACT analysis concluding that wet coal washing either alone or in combination with
scrubbing is not BACT for the proposed facility. [See, Petitioners' Exhibit 27, Anulysis of fssues
Related to Pre-Combustion Conl Cleaning for Sulfur Reduction: Prairie State Profect, Rick
Honaker, dated August 5, 2002]. The Illinois EPA concurred with this conclusion, in part,
hecause the coal-fired boilers will be equipped with high-efficiency scrubbers such thal most of
the SO, emissions will be controlled regardless of the sulfur content of the coal supply. [See,
Petitioners” Exhibit 53], Petitioners did not appeal the IMinois CPA’s conclusion that wet coal
washing, alone, did not constitute BAC’.I‘,’ ' Instead, Petitioners seek review of the Vlinois
EPA’s delermination that coal washing in combination with wel flue gas desulfurization
{""WIGD") and WESI is not BACT.

In making a BACT determination, the New Sowrce Review Workshop Monual identifies
five sleps in the “Top-Down”™ BACT process. Of particular interest in the coal washing analysis
is the fourth step requiring consideration of the energy, environmental and economic impacts for
the control techmology under review. [See, Respondent s Eleu'b;'r 4 at B, 26]. The guidance
generatly provides that;

[iln the event that the top candidate is shown to be inappropriate, due to

energy, environmental or cconamic impacts, the rationale for this finding needs

to be fully documented for the public record. Then, the next most effective

alternative in the Listing becomes the new conirol candidate and 15 similarly

evaluated, This process continues until the conlrol technology under consideration

cannot be eliminated by any source-specific environmental, energy, or economic
impacts which demonstrate that the alternative is inappropriate as BACT.

129 Prgire State reported that the “eptimum sulfor reduction™ through wet coal washing is 20 percent for
the facility due to the high level of erganic sulfur in Iilineis coal that is impossible to remove through wet
coal washing, [See, Pefitioners’ Exhibit 27, page J-5].
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[7d at B.26 and B.29] (emphasis added). As this discussion makes evident, if the benefits of the
contrel technology are outweighed by only ene of the three collateral impacts, the control
technology is eliminated from review, The collateral impacts clause seeks to “temper the
stringency of the technology requirements whenever one or more of the specified ‘collateral’
impacts -- energy, environmental, economic -- renders use of the most effective technology
inappropriate.” fn re Columbia Cudf Transmission Co., 2E.AD. 824,  (Adm'r 1989). In
fact, the “collateral impact clause operatcs primarily as a safety valve whenever unusual
circumstances specific to the facility make it appropriate to use less than the most effective
technology. [/d at __ ]. The weight assigned to such factors (energy, environmental and
economic impacts) is to be determined by the State. [See, Respondent's Exhibit 33 at page
31{Clean Air dct Amendments, Report of the Committee on Environment and Public Works,
United States Senate, Together with Additional Views te Accompany §. 252, Mav §, 1977)].

In accordance with such guidance, the BACT analysis reviewed coal washing’s energy,
environmental, and economic consequences; the Ilinois EPA ultimately concluded that “for the
mine-mouth coal, any benefits of coal washing would be cutweighed by the adverse
environmental, ene;'gy and economic impacts associated with the coal washing and storage of
associated coal waste.” [See, Petitioners’ Exhibit 1, Finding 1b]. (emphasis added). The
Administrative Record and the Responsiveness Summary both document the Illinois ERA’s
consideration of the energy impacts associated with coal washing,

Coal washing results in the loss of considerable amounts of raw coal energy in the lost
coal waste. [See, Petitioners’ Exhibit 27, pages J-3 and J-3- J-6] (“up to 50 percent of the
weight of coal processed can be lost and disposed of as solid waste™). Prairie State estimated

that such coal loss requires the mining and washing of an additional 1.3 million tons of coal per
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year due to washing’s loss of approximately 22 to 25 percent of the raw coal encrgy. [See,
Fetitioners ' Exhibit 27, page J-65]. (“this energy loss equates to an increase in the amount of coal
to be mined from approximately 6.5 to 6.9 million tons per year to approximately 7.8 (o 8.2
million tons per year™); [see also, I, Analysis of fssues Refated to Pre-Combustion Coal
Cleaning for Sulfur Reduction: Prairie State Project, Rick Honaker, dated August 5, 2002 ]
(recognizing, as well, that the coal mined to accomodate for this loss must also be washed
resulting in an addilional loss of combustibles, such that (he increase in coal mining is slightly
more than 27 percent). In its own analysis, the Hlinois EPA observed that “this is because coal
washing is not a perfect process and removes combustible organic material {rom the coal stream,
as well as reck and pyritic minerals, Additional coal (¢nergy} must be mined te make np for the
combustibles that ure lost with the waste.” |See, Petitioners " Exhibit 53, page /],

In the Kesponsiveness Summary, the llinois EPA further articolated its decision was not
based upon the energy consumed in washing the coal but the energy dircctly lost when a
significant amount of fuel is converted into waste. [See, Petitioners ' Exhibit 12, Response o
Comment No. 118]. The [llinois EPA also accounted lor the energy consumed by coal washing
as lollows:

Tt is unguestioned that coal washing is not a perfecl process and removes

coal from the fuel stream, as well as rock and pyritic materials. Coal washing

is accompanicd by a substantial loss of coal material with the coal waste.

{Otherwise, how would coal waste have the energy valne to be used as fuel in

power plants that are specifically developed to burmn coal waste). Additional

coal (energy) must be mined to make up for the coal that is lost with the waste.

The amount of coal lost in washing, which must be made up by mining more

coal, is also related to the type and level of washing that is conducted. The

estimate provided by Prairie State for the amount of coal that would be lost to the

waste with washing to different levels of sulfur removal is adequately supported.

The overzil analysis has also been properly conducted as it is based on the amount

of energy {Btu) that is required {or the boilers, not the amount of coal, which does
vary depending upou whether raw or washed coal is fired,
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[See, Petitioners " Exhibit 12, Response to Comment No. 66,

Despite the Illinois EPA’s finding that the benefits of coal washing would be outweighed
by adverse energy impacts, Petitioners failed to challenge the Tillinois EPA’s conclusion. Had
Petitioners questioned the Illinois EPA’s determination, Petitioners would have beenina
pogition to seek review of the Tltinois EPA’s coal washing decision. Petitioners’ failure to
challenge such finding leads to one inevitable conclugsion, the Illinois EPA s coal washing
determination stands. [See, Respondent’s Exhibit 4 at pages B. 26 and B.29] (if the benefits of
the conirol technology are outweighed by only one of the three collateral impacts, the control
technology is eliminated from review); see afso, fn re Kawathae Cogeneration Profect, 7 E.AD.
107, 116-117 (EAB 1997). In light of the foregoing, it is difficult to envision how Petitioners
could possibly have met their burden. See, fn re fnter-Power of New York, Inc., 5 E.AD. 130,
144 {(EAB 1994) (*where an alternative control option has been evaluated and rejected, those
favaring the option must show that the evidence for the control option clearly outweighs the
cvidence against its application™).

3. The Illinnis EPA’s evaluation of the economic impacts of coal washing was
clearly supported by the facts in the Administrative Record,

In the event that the Board determines that review is still appropriate despite
Petitioners” failure to challenge the Illinois EPA’s conclusion with regard to energy impacts, the
Board must evaluate whether the remamder of the Illinois EPA’s BACT analysis reflects
considered judgment and is “rational in light of all the information in the record, including the
conflicting opinions.” See, In re Steel Dynamics Inc, 9 E.AD. 165, 180, fn. 16 (EAB 2000},
guoting, In re NE Hub Pariners, L.P., TEAD. 561, 568 (EAB 1998). BACT determinations
arc, by nature, source-specific and are made by the Region or other permit authorities on a case-

by-case basis. n re Three Mountain Power, LLC, 10 E.AD. 39, 47 (EAB 2001).
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Ins this case, the Illinois EPA’s delermination for the economic effectiveness of coal
washing was predicated upan the relevant matenals in the Admimistrative Record, including
information contained within Prairie Statc’s permit application, permits for similar sources, and 2
survey of technical information by the Illinois EPA’s permit staff including the Tllinois EPA’s
own coal washing analysis. [See, Petitioners' Exhibits 27 and 53], After a thorough and
considercd analysis, the Tllincis EPA fonnd that the benefits of coal washing were clearly
outweighed by its economic impacts.

The October 2002 application contains, among other things, a forma! Fuel
Cleaning Analysis, including the requisile consideration of encrpy, cconomic and environmental
impacts. (Sce, Petitioners ' Fxhibii 27, pages J-F - -1 1 and attachment J-1, Analysis of fisues
Related to Pre-Combusiion Coal Cleaning far Sulfur Reduction: Prairie State Project, Rick
Hongker, dated August 5, 2002]. The economic impact discussion is referenced at Section J.6 on
pages J-7 through J-2 and Altachment J-1 whersin Prairic State concludes that the emission
reductions achieved by coal washing are not juslified by the ensuing cosis, As Prairie State
explains, the “coal washing process does far less (o prevent 8O, emissions than the pollution
control cquipment proposed for PSGS,” in fact, the “incremental costs'*® of using wet coal
washing at PSGS is over 1,10{ times more than the cost of using the proposed add-on or post-
combustion measures.” [See, Petitioners ' Exhibit 27, pages J-& - J-9]. The lllinois EPA’s
review conciuded that Prairie State conducted a reasonable evaluation of the cost impacts that
woulld accompany coal washing and scrubbing. [See, Petitioners ™ Exhibit 12, Response to

Comment No. 83).

120 “The incremental cost-cifzctiveness caleulation compares the costs and emissions performance level
of & control option to those of the next most sinngent option.” [See, Respondent's Exhibit 4, ai page
B.41).
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Due to the inherent complexity of the analysis, the Illinois EPA found it appropriate to
more fully consider the cost effectiveness of coal washing. [See, Petitioners’ Exhibit 53). The
Illincis EPA performed its own detailed evaluation of coal washing based, in part, on Prairie
State’s evaluation and the report of Professor Rick Honaker, [See, Patitioners’ Exhibit 27,
Appendix J]. The lllinois EPA reviewed Prairie State’s coal washing aualysis and, after doing
30, opted to also consider two other ¢oal washing scenarios (1.€., coal washing that would
achieve greater and lesser amounts of sulfur removal). [See, Petitioners’ Exhibit 53], The
aforementioned analysis included many different variables such as the effeet of coal washing on
coal usage, the reduced $0; emisstons, the capital and operating costs of washing the coal
supply, the amount and nature of different ensuing waste streams, and the lower capital and
operating costs for the boilers. [f4.].

While the Illinois EPA generally found that a lower level of coal washiltg was more cost
efficient than a higher level of coal washing, it results i a lower potential emissions benefit.
[See, Petitioners” Exhibit 53 at page 12). The Illinois EPA conclnded it would not be cost-
effective to use coal washing in conjunciion with the high efficiency scrubbers due to the “costs
to mine additional coal to make up for the loss of fucl material in the washing process, the
operating costs for washing the entire coal supply, and the costs associated with the creation of
additional volume of material that is more difficult to properly manage than ¢oal combustion
waste.” [See, Petitioners’ Exhibit 53 at pages 11-12],

Evidence from the Administralive Record further reflects the [llinois EPA’s considercd
judgment not only of the nuances of the BACT analysis but of public comments. For instance,
the explanation concerning the weight to afford to the average cost-effectiveness of coal washing

as 2 supplement to the high-efficiency scrubbers was not only fully explained in the
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Responsiveness Sunimary but in the Illinois EPA’s Coal Washing Memorandum. Citing to two
illustralive examples in the Coal Washing Memorandum, the Illinois EPA conelnded a
consideration of the average cost effectiveness, alone, produced anomalous resulls when viewed
in the context of the proposed plant, [See, Petitioners Exfubit 53, at pages 12-13]. The First
example included a calculation of the average cost-cffectiveness for coal washing assuming coal
washing would not generate any further 80» emission reductions and the second example statrted
trom a cosl-elfectiveness valne considered reasonable and *then calculating the ihcoretical cost
for coal washing 1hat would be lound to be accepiable,” [fd. af page 12]. The Illinois EPA
reasoned that a consideration of average-cost effecliveness was net suitable because:

In the first case, the evaluation of average cest-effectivencss shows a level of

cosi-eflcctiveness for coal washing that )s reasonable even if coal washing would

achieve no additional reductions in SQ; emissions. The average cost-effectivencss

even with zero additional reduction in SO; emissions would s1ill be about only

$100/t0n (520,000,000 for scrubbing + $37,000,000 for coat washingy530,000

tons $O; controlied = $108/ton). In the second case, the evaluation shows a

theorelical cost possible for coal washing that is far greater than the total cupilal

cost for the proposed plant. For example, if one nses 35,000/0n of 8O, as the

starting value of cost-effectivencss that is considered reasonable, the annual cost

for a coal washing facilily could be over $2,000,000,000 and still appear to be

reasonable ($5,000/ton x 530,000 tons SOy controlled! year x - $20,000,000/year

for scrubhing = $2,630,000,000/year).
[fe.]. Thus, despite the apparently acceptable average cost-effectiveness number, lucther
serutiny revealed that coal washing would not even have to remove one additional ton of
pollulant to yicld a presumably valid cost-cffectivensss nnmber or that the coal washing factlity
could cost in excess of 2.6 billion dollars and still fabricate an apparently-justifiable average
cost-effectiveness number. These circumstances are generally due to the overlapping effcct of
coal washing and scrubbing in that coal washing controls the same 803 emissions already

controlled by the high efficiency scrubber, [{d. af pages 12-13].

In view of the nominal projected emissions reduction from coal washing, such
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incremental costs are not cost effiective. Indeed, the incremental costs are so exorbitant that it
would not be economically feasibie for the permit applicant to abgorb these increased costs. See,
In re Genesee Power Station, 4 E.AD, 832, 845-848 (EAB 1993) (incremental cost of reducing
particulate matter emissions were $48,888/ton; found not to be cost effective 1o require the
permit applicant to expend an additional five million dollars to reduce emissions by 23 tons per
year); see afso, In re World Color Press, fnc., 3EAD. 474, |, fn. 18 (Adm’r 1950) {“if a
particular technology has a cost that is exceptionally high relabve to another technoiogy, but has
ontly a negligibly higher emissions reduction efficiency, its greater cost (economic impact) might
justily rejecting it as BACT™). Even the USEPA has relicd exclusively on ineremental cost
effectiveness in evaluating selective catalytic reduction (“SCR”). [See, Respondent's Exhibit 34
(Memorandum fram John S. Seitz, Director, Office of Air Quality Planning and Standards,
USEPA, to Air Division Directors, Regions I'X, BACT and LAER jor Emissions of Nrtrogen
Oxides and Volatile Organic Compounds at Tier 2/ Gasofine Sulfur Refinery Projects, January
£9, 20041,

In Petitioners abbreviated challenge to the Illinois EPA’s rejection of coal washing on
cconomic grounds, the Petitioners did not challenge the particulars of the Illinois EPA’s detailed
economic analysis. Quitc the contrary, Petitioners chose to 1guore this analysis, instead, making
one objection to the Illinois EPA’s consideration, alleging that the [ilinois EPA failed to consider
the possible reduction of emissions beyond SOs. {i.e., reductions in PM, mercury, and NO,

12]

emissions ). [See, Petition at pages 55-36]. The Illinois EPA responded to this issue in the

Responsiveness Summary, explaining that these comments inappropriately focused on possible

' Tg the Ilnos EPA’s knowledge, claims that the Ithnois EPA failed to consider the possible reductions
of NO., emissions through coal washing are being raised for the first time on appeal. Because no precise
izgue can be found in the public comments, the EAB should decline consideration of this matter on
procedural grounds alone. See, fn re Keystone Cogeneration Sys., Inc., 3 E.AD. 766, 766 (Adm't 1992).
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emission reductions in the contaminant tevels of the raw coal rather than the aclual redoctions in
the cmissions of poliutants. [See, Petitioners' Exhibit 12, Response to Comment N, 65). The
INlincis EPA cxplained that this is due to the level of control already required for the respective
nollutanls independent of ceal washing, It other words, the primary effect of coal washing on
these pollutants would he to control emissions that are generally controlled by their respective
add-on conirol devices. fSee, Petitioners ' Exhibit 12, Response to Comment Nos. 54, 57-38, 60,
43-65, 71, 73-73, 80, 82-84, 91, #5-96].

While Petitioners suggest that Tllinois EPA’s response to comments is cleatly erroneous,
Pctitioners pay little credence to the Illineis EPA’s response, Instead, Petitioners disregard that
any limited entission reductions achieved through coal washing for PM, mercury and NQ, suffer
from the same shortcomings as any ¢mission reductions brought about by eoal washing for SO,.
For gach pollutant, Petitioners’ argument continues to rest on an emissions calculation that
overstales the potential emission reduction from coal washing. Petitioners calculate emissions
reduction hased on coal washing being the sole control mechanism. [See, Petition af pages 55-
36). This might be a reasonable estimate of the amount of equivalent uncentrelled emissions
removed {rom the coat supply if there were no add-on confrol devices himiting, at a greailer
renioval elficiency, these same emissions from the proposed plant.

For instance, coal washing would net provide an eftective substitule lor the required add-
an contro} mecasures applied to the boilers for mercury emissions. The former would provide, at
most, a 50 percent reduction in mercury emissions while the later control device is expected 1o
provide at least a 90 percent conirol of mereury emissions. [See, Petitioners' Exhibit 12,

Response to Comment Nos. 38, 84, 95, 96].  Nor would coal washing eliminate the need for
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WESPs (control of PM emissions)' > or a combination of low-NO, combustion technigues in the
bhoiler and add-on selective catalytic reduction (control of NO, emissions) on the proposed
botlers.'”? [See, Petitioners' Exhibit 12, Response to Comment Nos. 91, 93, 96, 1291, “In order
to establish that review of a permit is warranted, §124.19{a) requires a petitioner to both state the
objections to the permit that are being raised for review, and to explain why the permit decision
maker’s previous response to thosc objections (i.e., the decision maker’s basis for the decision) is
¢learly erroneous or otherwise warrants review.” fn re Commonwealth Chesapeake Corp., 6
E.A.D. 764, 769 (EAB 1997) citing, In re Puerto Rico Eleciric Power Authority, 6 ELA.D, 253,
255 (EAB 19935); In re Genesee Power Station LP., 4 E.AD. 832, 866 (EAB 1993). Petitionces
have failed to supply any reason for the Board to deem the Illincis EPA’s response inadequaie.
By failing to provide such an explanation, the Petitioner has failed to demonstrate the merits of
obtaining administrative review. In re Zion Energy, L.L.C., 9 EAD. 701 (EAB 2001).

4. The Illinois EPA’s evaluation of the environmental impacts of coal washing
was clearly supported by the facts in the Administrative Record.

Although the [llinois EPA need only show that the benefits of coal washing are
outweighed by onc of the three collateral impacts to prevail, the Administrative Record also
documents that the envirommental impacts of cozl washing clearly outweigh any benehis

allegedly derived by snch control technology. The environmental ympacts generally include the

122 Petitioners “‘emission reduction” calculation for particulate matter emisgions is explicitly based on the
ash content of the as-received coal. [See, Petition at pages 33-36]. Again, such a calenlation
inappropriately overstates the actual emission reduction achieved by coal washing,

123 To (he Dlincis EPA’s knowledge, the Administrative Record fails to contain facts or references
purporting to support Petitioners” ¢laims that reductions in NO, emissions could possibly be
achieved through coal washing. Petitioners have not demonstrated that the information was part
of public comments or, alternatively, was not reasonably ascertainable at the close of the public
comment period. For this reasen, the EAB’s consideration of those representations should be
denied because they were not properly preserved for appeal. /n re 4ES Puerto RicoLP., §

E.AIX 324, 342, 1. 20 (EAB 1999, In re Kendall New Century Development, PSD Appeal No.
03-01, slip op. at 19-20 (EAB, Apnl 29, 2003); fn r¢ BP Cherry Point, PSD Appeal No. 05-01,
shp op. at 14-16, 12 EAD. ___ (EAB 2005).
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documented need to mine addilional amounts of coal and the generation of additional forms af
waste streams that must be both disposed and subsequently controlled. [See, Petitioners' Exhibit
27, af page J-6}. Prairie State initially described the effects of coal washing as:

[a]n initial separation 1s typically done in jigs using water as the media.

Some of the refuse created in this process can be mechanically dewaiered and

is either discarded as a wasle product {*'gob™) or processed further. The initial
coal washing process is unable lo recover a high amount of fine material (less
than 28 mesh}. This finc material is sometimes discarded as a slurry waste product
{(“slurry™) or can be further processed via cyclones, spiral concentrators, a chemical
process (froth flotation), drying {thermal dryers) or a combination thereof.

Thesc processes do not eliminate the slurry or gob waste streams from the wet

coal washing method, but do recover more carbon-based fuel. However, both

the froth fletation and thermal drying process incrementally add to the overali
environmental impact by adding chemicals to the slurry and by combustion of

sl fur-containing coal fincs in the thermal drying process,

[See, Petitioners ' Exkibit 27, pages J-3 and J-53], Prairie Stale estimated that coal washing
wauld give rise to approximately 2.6 million tons per year of solid waste (gob) and
approximately 27 million gallons per year of a water slurry mixture contaminated with coal
impurities. [f#.]. Prairie Slate further gnantified the impacts as follows:
The gob must be disposed of and the shury must be treated. These two wasle
streams typically are stored in onsite landfills or impoundments, and due to the
cost of handling the material, must be Jocated within a short distance of the coal
washing facility, [ such landfills or imponndments were built, they would inecrease
the potential for accidental spills or releases that could result in groundwater and
surface contamination, and wonld create a disposal site requiring long term care.
Wet coal washing may utilize a thermal dryer, which would result in the additional
emission of NO,, 8O: and PM. PM cmissions also would increase due 1o PSGC
having to mine and clean an additional 1.3 million tons of coal. Finally, also
because of the additional coal required to replace the fuel lost in the wet process,
au additional 50,000 tons of sulfur would be added to the enviromment,
[Id. at pages J-6 and J-7]. Itis difficult to envision how the benefits of coal washing could
outweigh the environmental impacts of coal washing due to the overlappitg effect of emissions
gontrolted by coal washing and scrubbing. In that token, the lllinois EPA concluded that,

becanse of the additional amownt of coal that must be mined to replace coal lost in the gob
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{consisting of coal, pyritic sulfur, free water and inert rock) and coal shurry from the coal
washing facility and the additional type of waste created by coal washing, the envirommental
impacts of coal washing outweighed the benefits of the control device, [See, Petitioners’ Exhibit
12, Response to Comment Nos. 66-67]. As such, thc Administrative Record clearly fails to
support Petitioners’ claim that the Illinois EPA’s environmental impacts analysis is clearly
erroneous. See, fn re Old Dominion Electric Cooperative, 3 E.AD. 779, (EAB 1992)
{**[while coilateral environmental impacts are relevant to the BACT determination, their
relevance is generally couched in terms of discussimg which available technology, among
several, produces less adverse collateral effects, and if it does, whether that justifies its utilization
even 1f the techmology is otherwise less stringent.”™).

In an effort to refute the Hlinois EPA’s considered environmental impacts analysis,
Petitioners claim closcd-circuit systems would effectively contain the 27 million gallons of water
produced per year by the coal washing facility. [See, Petition at page 54}. While state
regulations, such as those referred to by Petitioners, require compliance with applicable water
quality standards, these standards allow for discharges so long as they qualify for mixing or the
establishment of a mixing zone. [See, Petition af page 54; see also, Petitioners’ Exhibit {2,
Response to Comment No. 97). The Responsiveness Summary explained it was difficult for coal
washing facilities to mest these reguirements, thereby necessitating the installation of “closed
circuit {non-discharging) sysiems for ceal siurry. " underground injection for waste water or the
glinunation of coal washing altogether. [7], (emphasis added). In light of these statements
pertaining to the installation of closed circuit systems for coal slurry, Petitioners have failed to

substanliate their argument that elosed-circuit systems would effectively contain 27 million
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gallons of water produced per year by a coal washing facility. [See, Petitioners’ Exhibit 12,
Response to Conment Nos. 66-67).

To dispute statemenis in the Responsiveness Summary asserting that coal washing
produces waste, gob and shiry, Petitioners rely upon United Minewaorkers comments alleging
that wash plants have no slurry discharge and that the remaining waste requires less space than
suggested for land disposal.'®* [See, Petition at page 34]. tis simply disingenuous for a party
to this appeal, the Clean Air T'ask Force, to support such statements on appeal in light of its
published documents stating quite the conlrary. In the past, the Clean Air Task Force has
articutated the following concerns relative to coal washing waste:

There are a number of environmental impacts [rom this waste generation.

Firat, the land where these wastes are dumped 18 no longer soitable for other

purposcs. Second, the piles are {lammable and susceptible to sponlancous

combustion. Third, they are prone to erosion which is a major concern bocause

the ronoff and seepage frem these piles is highly acidic. As noted above, this

acidic runoff contains beavy metals which can end up in local surface waters

and seep into groundwater. These wastes alse increase sediment build-up in

logal waters.

[See, Respondent’s Fxhibit 35 at pages 2-3 (Cradle io Grave: The Environmental Impacis from
Conl, Clean Air Task Force, June 2001 }(Certified Tndex No. 424)].

Tn the Responsiveness Summary, the lllinois EPA responded to Petitioners” and others’

comnients at length, stating that coal washing creates more waste due to the greater amounts of

3 Petitioners also mention an exiraneous argument that coal washing plants would not ¢reale a
‘perpetual care disposal site.” Citing to sn additional comment provided by the United Mineworkers,
Petitioners claim that the Surface Mining Reclamation and Conirol Act precludes disposal sites but sels
forth procedures for restoring and reelaiming gob piles. [See, Petition at pages 54-35}. References to
stale law that seek to control the environmental impacts of coal washing waste, such as the Surface
Mining Reclamation and Control Act, do not negate the environmental hazards posed by such refuse
disposal sites while in existence. THustrative of such an environmental hazard is the estimated 250 million
gallon spill from the Massey Coal gob pile, Martin Counry, Kentucky in October 2000, [See, Petitioners’
Exhibit 27, page J-6}. The spill polluted 75 mites of the Big Sandy River and iributaries killing all
aguatic life. Tn addition, the spill impacted approximately 4,500 people with cleanup estimated in the
millions of dollars. [See, Respondent’s Exhibit 35 at page 3, see also, Respondent’s Exhibit 36 (Martin
County Coal Corporation, fnez, Kentucky, Task Force Report, October 2001, USEPA, Region IV}
{Certified Index No, 424}
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coal that must be mined to account for the coal that is lost in the gob and coal slurry.  [See,
Petitioners’ Exhibit 12, Response to Comment Nos. 66-67]. In making such a recognition, the
Illinois EPA also observed that environmental concerns change with time as society, likely
through technological advances, becomes more cognizant of environmental risks. [/d]. In
essence, the [linois EPA found that such environmental concerms are an cxplicit directive for the
use of alternative technology to control S0, emissions, in this instance, g high efficiency
scrubber and WESP. As such, the Petifioners have not supplied any reason for the Board to
deem the Illinois EPA’s response inadequate. By failing to offer such an explanation, the
Petitioners have failed to demonstrate the merits of obtaining administrative review, fu re Zion
Energy, LL.C., 9 E.AD. 701 (EAB 2001).

3 Petitioners’ arguments cencerning wnusual circuomstances are
unsuhstantiated by the record,

The thrust of Petitioners’ arguments regarding the merits of coal washing is that the
llinois EPA failad to identify any unusual circumstances that the Petitioners deemed meritorous
to reject coal washing and that the Illinois EPA neglected to evaluate impacts at other plants.
[See, Petition at pages 5/-34]. Turning first to any unusual circumstances that exist at Prairie
State Generating Station, Petitioners claim that the NSR Workshop Manual is clear, the Illincis
EPA must demonstrate that circumstances at the proposed plant differ from the situation at other
facilities in the context of the impact analysis. [See, Perition af pages 31-54). Step 4 in the
BACT selection process generally sesks to take into acconnt whether any unusual
“circumstances exist at the source which distingunish it from other sovurces where the control
alternative may have been required previously.” [See, Respondent's Exhibit 4, page 8.29]. *In
the absence of unusual circumstance, the presumption is that sources within the same category

are similar in nature, and that cost and other impacts that have been borme by one source of a
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given source calegory may be home by another source of the same source category.” [/ at
page 8.29].

Petitioners argument ers in that it takes for granted that the proposed plant is in the same
source calegory as other coal-fired power planis. The facts provide little support for such an
assumpition. Prairie State Generating Station is a mine-mouth facility utilizing high solfur coal in
pulverized coal boilers coupled with a high efficicney scrubber for 80; emission control. Just as
Petitioners neglected te delineate with any specificity in public comments, the circumstances
surrounding the plants allegedly uilizing washed coal {i.¢., age of unit, age of mining facility,
degree coal is washed, degree coal is blended, relative sulfur content of raw versus washed coal,
type of particulate matter conirol, whether boiler was designed for unwashed ceal), Peuitioners
fail to cite to any material in the record demonstiranng that the proposed plant is similar to other
coal-lired power plants. See, In re Inter-Power of New York, Inc., 5 BE.AD. 130, 146 (EAB
1994) (pulverized coal facility employing low sulfur coal and an add-on dry scrubber to meel
80, limit was not in the same source ¢category as a coal-fired, circulating fluidized bed boiler
ntitizing low sulfur coal and limestone injeclion systen to comply with the S8O; limit).

Despite such deficiencies in Petitioners’ assertions, the [llinois EPA reviewed the
conlrols required for varions facilities across the country. These comparisons are reflected by
the detailed compilation sheets attached to the Hlinois EPA’s calenlation sheet. [Ses,
Respondents' Exhibiy 15]. In such context, the Illinois EPA gave consideration Lo the
circumstances distinct ta Prairie Slate Generating Station, in particular, the proposed plant’s use
of a vory high efficiency scrubber and a WESP to effectively control emissions. In addition, the
Minois EPA articulated valid concerns about new requirements pertaining to wastewater and

heightened awareness of environmental hazards posed by wastewater and solid waste from coal
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washing facilitics. [See, Petitioners” Exhibit 12, Response to Comment Nos. 62-63]. Simply
because such impacts were found to be acceptable once does not mean that such impacts
continue te be tolerable today, Morsover, Petitioners collected arguments in response to such
concerns are circumspect due to their underlying premise. Someliow it is acceptable 10 create
2.6 million tong of gob consisting of coal, pyritic sulfir, free water and inert rock and 27 million
gallons of a water shinTy mixture contaminated with coal to achieve the overlaping effect of
emissions controlled by coal washing and serubbing, [See, Petitioners® Exhibit 27, pages J-6 - J-
7]. It is difficult to envision a more logically incongruous suggestion by Petitioners especially
in light of Clean Air Task Force’s published opposition to coal washing waste. {See,
Respondent’'s Exhibit 35 at puge 3].

As discussed above, the analysis conducted in this case by Prairie State and the Wlinocis
EPA was, as a whole, sufficient in scope and documentation. Given the complexitics that are
inherent in any such analysis, it is not unrcasonable for permitting authorities to be given some
latitude n the decision making process. “Permit issuers must be free to exercise expert judgment
and rely on the data ihey conclude are more accurate or comprehensive.” In re Iuter-Power of
New York, fnc. 5 EAD. 130, 147 (EAB 1994Y; see also, In re Steel Dynamics, inc., 9 E.AD.
165, 201 (EAB 2000) (“[i]n general, the [EAB] accord[s] deference to permitting agencies when
technical 1ssues are in play™); see also, In re Ask Grove Cement Co., 7 E A D, 387, 403 (EAB
19971 (“[t)he Board traditionally assigns a heavy burden to persons seeking review of issues that
arc quintessentially technical’™). As the Illingis EPA determined for mine-mouth coal, the
benefits of coal washing were outweighed by the adverse energy, economic and environmental,

{mpacts, the Petitioners ranst prove that the Illinois EPA’s analysis was clearly erroneons and
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likely based upon inaccurate or incomplete data, [/d.]. Petitioners’ arguments clearly fail to

satis{y this requirement,

J. The Permitted S0O2 Control Efficiency Limit Established by the Illinois EPA
Constitutes BACT.

The Construction Permit/PSD Approval establishes two BACT limits for 5O, emissions
from the Prairie State project. One is a process-refated limit of 0,182 Ib/mmBtu applied as a 30-
day rolling average. [See, Petitioners’ Exhibit 1, Unit-Specific Condition 2.1.2(b}i1){A}]. The
other limil 1s sel as an overall conlrol efficiency ef 98 percent conirol as applicd on a 12-month
rolling average. [Md.. Unit-Specific Condition 2. 1. 2{b}{ii}B)].

Petitioners raise a multitude of issues with respect to the Lllinois EPA’s BACT analyscs
for 50, Several of these arguments must fail on legal or procedural grounds. All of the
Pelitioners’ acguments fail to show that the Hlinois EPA’s evaluation of BACT for 803 is clearly
in emor or otherwise merits EAB review.

1. ‘The [llinois EPA properly consldered all available control technaologles in jis
BACT evaluation far SO,,

Petitioners challenge the Illinois EPA’s refusal to evaluate three Lypes of scrubber
technologies that could supposedly achieve lower 80; emissions for the Prairie State project.
Petitioners identify these technologies as consisting of magnesium-enhanced lime scrubbers, the
Chiyoda CT-121 bubbling jet reactor and certain “scrubber design enhancements.” [See, Petition
af page 57]. This argument was properly preserved [or appeal, as it was raised by Sierra Club’s
expert, Dr. J. Phyllia Fox, during the public comment period, [See, Petitioners’ Exhibit 5).

The 1Minois EPA responded to the comment raiging this issue in its Besponsiveness
Summary by observing that the referenced technologies did not appear warranted because they

reflected “different designs of wet scrubbers or enhancements to a padicular scrubber design.”
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(See, Petitioners Fxhibit 12, Réspﬂme to Comment No. 163], The response went on to explain

that:
...commercially available scrubbing technologies for coal-fired boilcrs all

rely on calcium (either, as present in limestone, CaCAJ, or in lime {Ca0)

produced from limestone) as the chemical sink to react with SO, {and DO3),

ultimately forming gypsum (CaS04). The fundamental issue for wet scrubbers

is setting the 50, emission rate or level of control cfficiency that a scrubber

must be designed to achicve.

[#d.]. The response concluded that an “exhavstive review of all the different vanants of scrubber
technology™ should not be necessary. [/d.].

Petitioners suggest that the Illinois EPA did not present a “reasoned” justification for
declining to review the separate technologies. As evidenced by its response to Sierra Club’s
cxpert, however, the Illinois EPA chose not to distinguish between various differences or
enhancements in the design of wet scrubbers. Far from being arbitrary, this decision reflected
the understandimg thal all scrubbing technelogies for coal-fired boilers share the same
fundantental control process and thal the principle concem for wet scrubbing evelves around the
establishiment of the associated SO; emission limit(s).

In related responses, the [llinois EPA also discounted the proposed control efficiency of
58 percent for the magnesium-enhanced lime (“MEL™) wet scrubbers, as recommended by a
vendor of the technology and relied upon in comments submiited by Sierra Club’s expert, [See,
Petitioners’ Exhibil 5, see also, Petitioners' Exhibit 28], In particular, the Illinois EPA
acknowledged that the technology’s use of high magnesium-content lime can reasonably achieve
greater than 98 percent control but “there is not an adequate body of data for performance at 98.4
percent to set this level of performance as BACT.” [See, Petitioners” Exhibit 12, Response to

Comment No. 100). For this reason, the Illinois EPA refused to accept the vendor’s “preliminary

engineering evaluation” as a reliable basis for setting BACT, [/d, stating “‘there is not an

147




adequate body of data for perfonnance at 58,4 percent to set this level of performance 4s
BACT"”]. The Illinois EPA argued instead that any differences between the permitted limit and
the cited emission rates achieved by the MEL wet scrubber techmology should he recognized as a
margin of safety. [/, Response to Comment No, 103,

Petitioners also contend that the identified contrel technologies fall within the definition
of BACT and must therefore be evalvated as control options under the PSD pregram. [See,
Petition af page 57, The language of the definition cited by Petitioners focuses on the terms
“available methods, systems, and techniques.” See, 40 C.F.R. §52.21(b)(12). Bascd on that part
of the defmition, Petitioncrs conclude that cach of the three referenced technologies is 1 separate
method, system or technique that is subject to review in the BACT analysis.

Petitioners’ construction of the BACT language cleverly puporis to fall within the ambit
of the BACT definition, but it reatly only stretches the traditional notion of a BACT evaluation
beyond its commmon recognition. The Ilinois EPA does not dispute that the PSD program
demands an evaluation of all available control options. [See, Respondent’s Exhibit 4 at puge
£.51. However, this praposition cannot mean that a single control option must be examined
separately every time a vendor infroduces new *bells” and ‘whistles’ to the control option’s
design, Neither the PSD regulations nor any guidance from USEPA support this expansive
interpretation of the initial step lo BACT s top-down methodology. If such a review was
imposed, a permit authority’s evaluation could potentially generale an enormous number of

contral oplions, even though the various iterations reflected but one type of control system, '

125 An agnalopous situation 15 shown by the New Source Review Workshop Manual's treatment of control
technigues with wide-ranging performance levels, where it is expressly recognized that it 15 not USEPA’s
intent * to require analysis of each possible level of efficiency for a control technique, s such an analys:s
would result in 2 large number of options.” [See, Respondent’s Exhibit 4 af page B.23].

1448



Equally problematic is the potential confusion that would follow this argument to its
logical end. Petitioners point to comments received by the lllinois EPA from a magnesium-
enhanced lime vendor, Carmeuse Lime, who would have identified the magnesivm-enhanced
jime (*“MEL’™ Wet Flue Gas Desnlfurization (*“'WFGD™ or wet scrubber} unit as a separate and
more effective control option for $O,. [See, Petition at page 57; see also, Petitioners’ Exhibit
28], However, the vendor only identified one additional control option (i.e., MEL wet scrubber)
when compared to the Praine State’s selection of available control options for S0, and, even
then, the reasons for asserting that it constitutes a distinet technelogy are obscurcd. Sierra Club’s
expert raised at leasl two additional control options, although it is not cntirely clear whether one
of thosc options would be individually separated out or grouped together as “design
eithaucements.” How many additional vanations other experts could add fo the class of
scrubbers is speculative at best. But it is instructive that the level of complexity, not to mention
uncertainty, in Step 1 of the Top-Down Mcthodology would become neither finite nor
reasonably manageable under Petitioners’ interpretation of BACT.'*

Petitioners claim that the [llinois EPA did not address the vendor’s contention that the
MEL wet scrubber required an cvaluation as a separate control option. In fact, the Hlinois EPA
addressed MEL scrubbers as part of its response to Sietra Club’s expert, who had included the
different design technique in her comments. [See, Pefitioners ' Exhibit {2, Response to Comment

No. 103]. Other than a flawed interpretation of PSD requirements, the Petition does ntot present

126 Petitioners also intuitively prociaim that a vendor of a MEL control system would “know whether it
sells a distinguishable technology.” [See, Petition at page 58], Perhaps the fact that the vendor sells the
very type of control technology that he ultimately recormmended as BACT went unuoticed to Petitioncis,
Irrespective of any potential biag that might accompany these types of ¢ircumstances, it is not self-evident
that a vendor of a given technology is better adept at the slippery-siope distinctions called for by
Petitioners’ reasoning.
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any hasis lor the EAB to roview this argoment. No relevant facts or technical details are
provided to support the Petitioners conlenhion and they Fail to offer any reason or empirical
evidence as to why (he dilferent technologies proffered in comments should have been
considered separate from wel scrubber teehnology in general. These particulars shonld be
articulated with greater specificity for seeking EAB review than that alleged in the Petition. See,
fn re HP Cherrv Point, PSD Appeal No. 05-01, slipop. at 30, IZE.AD. _ (EAB 2005)
{petitioners must include “specific information to support their allegations™); see afse, I re
futer-Power of New York, 5 L.AD. 130, 153 (EATR 1994}, Because the Petitioners fail to explain
why the Illinois EPA’s response to cormments was clearly erroneous, the BAB should decline
review of this argument.

2. The lllinols EPA properly evaluated BACT for 8O; even though higher SO,
control efficiencies have been met at other plants.

Petiboners gencrally challenge the Tllinois EPA’s decigion in establishing the 98 percent
control efficiency as a BACT cmission limit. Petitioners argue thal a “substantial” body of
cvidence roveals that higher control efliciencies are being achieved by other sources. [See,
Petition af page 58). The Pelition outlines three picces of information that Petitioners believe
were nol propetly considered by (he Tlhnois EPA. [See, Petition it pages 60-62]. Each point
raised by Pelitioners was fully addressed by the Tllinois EPA in its Responsiveress Summary.

a Petitionters fail to demonstrate that the [llinois EPA"Ss responses to
comments regarding other SO; conérol efficiencies were clearly
erroneois.

[n comments submitted by Sicrra Club’s expert, Petitioners heralded the results of four,
non-consecutive months in 1983 and 1984 of hourly SO» emissions data that was documented

from a 292 MW coasl fired power station located near Pittsburgh, Petmsylvania. The facility,

known as the Mitche!l power station Unil 33, apparently retrofitted its wet scrubber in 1982 with
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a MEL-designed wet scrubber that was sold to the facility by Carmeuse Lime. [See, Petition ai
page 60; see also, Petitioners’ Exhibit 9]. Based on reported data for the peried, Sierra Club’s
expett stated that the “maximum monthly average cimission rate over thig period was (.029
Ib/mmBtu, corresponding to a 99.72 percent of 50; reduction.” [See, Petition af puge 6],

The lilinois EPA addrcssed the comments regarding the Mitchet! plant in its
Responsiveness Swmmary. Specifically, the Illinois EPA stated that the 88 operating days did not
provide “an adcquatc basis™ to establish a BACT limit above the permitted 98 percent control
efficiency. [See, Petitioners ' Exhibit 12, Response to Comment No. 115]. The Illinois EPA went
on ta explain:

Further review of the circumstances under which this data was collected, as

also provided by the commenter, shows that this data was collecled as part of an

18-month demonstration project for the unit under a congent decree. Pursuant

to the decree, the source was only required to install a serubber with 95 percent

efficiency and comply with an S0, emission rale of 0,45 lb/mmBtu.

[/d.]. The Illinois EPA then looked beyond the scope of the comment by pointing to more
currently available information about the Mitchell plant. As related in its response to the
cormnent, the llinms EPA discovered that:

[T]he data for the umit for 2004 collested under the Acid Rain Program shows

that the unit is cuirently emilting approximately 0.166 1b SCx/mmBtu, which is

lower than 0.45 Ib/mmBtu but much higher than the emission data provided for

the demonstration project. Based on the sulfur content of the coal during the

demonstration period, the actual control efficiency of the scrubber is currently

in the range o 97 to 98 percent.

[{d.]). The 2004 data was obtained by Christopher Romaine, Division of Air Pollution

Control/Permits Section/ Utilities Unit, during the course of permit review from a USEPA
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website and was part of the Administrative Record of this proceeding.'*’ [See, Respondent's
Exhibit 38 (USEPA s Acid Rain Website})

Petitioners confess that they do not comprehend why the Illinois EPA dismissed
consideration of the 4-month results cited by Sierra Club’s expert or the longer 18-month results
obtained during the entire demonstration period. [See, Petition at page 60]. The aforementioned
response o comment, in fact, clearly dispels Petitioners” suggestion that the short-term emission
rates achicved by the Mitchell plant provide the benchmark for a BACT limit. A broader
meaning belies this response, which is evident from a reading of other responses regarding the
samie subjecl malter,

The Mincis EPA’s Responsiveness Summm:; wdieates that neither the 4-month nor the
L 8-month results were deemed sufficiently reliable to establish 4 BACT limit that can be
consistently achieved on a conlinuing basis and to account for the foreseeable variabilily in the
operation ol the sclected conirol system over its extended lifetime. [See, Petitioners ' Exhibit 12,
Response to Comment Nos. 99, 100 and 114]."%" These reasons arguably explain why ihe
Miichell plant is presently operating its relrofitted MEL wet scrubber in the range of 97 to 98
percent SOy control efficiency. If the assumptions underlying Petitioners’ arguiment were true,
other power plants constructed singe 1983 and 1984 would have had the same achicved S0
control efficiencies eatablished as a BACT limit by other permit anthorities.

Petitioners’ assertions to the contrary, the lilinms EPA evaluated various sources of

performance data, including information drawn from the public comments, in assessing the

137 The exhibit was downloaded from the following website address:
hilpe/fwww.cpa.gov/airmarkets/entissions/prelimarp/index.html

128 The Ilinois EPA also acknowledged the common knowledge that newer emission controls
outperform older models and that the latest 30; conirol systems can often achieve “very high levels of
8032 controt vn a shorl-term basis.” [See, Petitioners ' Exhibit 12, Response to Comment No.I11])
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appropriate level of performance for SO, controls. As discussed below, no sources consistently
achieving a greater than 98 percent contrel elficiency were reliably documented, owing perhaps
to the desirabilily by permit authorities to account for a necessary variabilily. Another
posgibility is a lackluster interest by vendors to guarantee performance above the recognized
norm. Prairie State noted this latter concern in comments that responded to Sierra Club’s expert,
as it related to both the Chiyoda CT-121 equipment vendor and to equipment vendors in general,
[See, Respondent's Exhibit 37 af pages 29 and 31(FPrairie State s response to Dr, J. Phyilis Fox,
July 12,2004)].

Moreover, an exclusive focus on shori-term emission rates, as proposed by Petitioners, is
not supported by USEPA guidance. While the NSR Workshop Manua! identifies “performance
data™ alongside recent regulatory decisions, manufacturcr’s data and the experience of other
sources, it clearly does nol promote the use of demonsirated evmssion rates that ignore control
eqhipment variability or the achievement of continuous compliance. Similarly, the guidance
document expressly contemplates the existence of a “wide range™ of performance levels that can
accompany a BACT evaluation, a recognition that is incongruous with the notion that the highest
emission rate on record must be selected as BACT. [See, Respondent's Exhibit 4 at B.23].

Finally, Petitioners assert that a demonstration project such as Mitchell's cannot be
eliminaled ag a top-ranking control option without some valid reason. [See, Pefition at page 61].
As previously explained, the Nlinois EPA chose not to distinguish the different scrubber
technologies cited by Sierra Club’s expert, including the MEL wet scrubber employed at the
Mitchell plant, from the general class of wet scrubbers, Notwithstanding the existence of those

different designs, the physical and chemical processes intrinsic to wet scrubbers are
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fundamentally the same. Because it cannot be said that the Illinois EPA failed to evaluate the
general class of wet scrubbers, Pelilioners’ argument misses its mark.

Petitioners also fail to demonstrate why the [llinois EPA’s response to comments about
the Chiyoda CT-121 bubbling jet reactor was clearly erroneous. Tn their argument, Petitioners
emphasize the benefits of the bubbling jet reactor that was cited by Sierra Club’s expert in her
public comments. [See, Petitioners’ Exhibit 5]. They chiefly contend that the IHlinois EPA did
not tespond to the expert’s claim regarding the efficiency rate achieved by the bubbling jet
reactor.'*” While it is true that the linois EPA did not conduct a scarching analysis of either the
bubbling jet reactor or the other two control options identified by Sierra Club’s expert, a
reasoned explanation for this achion was articulated in the Responsiveness Summary. As
previously menlioned, the [{linois EPA chose not to consider every design variation or
enhancement leature available in ihe field ol wet serubber technology, opting insiead to (oevs
upon setting an SO, limit and a separate level of control efficiency that the general class of wet
scrubbers are able to achneve. [See, Petitioners’ Fxhibit 12, Response to Comment No. 103].

The [linois EPA’s approach in addressing the Miichell plant’s MEL wet scrubber and

other wet scrubber designs identified in Petitioners’ argument was documented in the

122 Several citations to facts and technieal authorities are peppered theoughout the Petitioners® boef
argument for this issue. [See, Petition af page 627]. Some of these referencer were specifically mentioned
in the comments submiited by Sierra Club’s expert. To the lllinois EPA's knowledge, however, the
Petitioners® factual representations concerning the Chiyeda unit's commercial operation and its bid for
use on coal-fire power plants in the Uniled States were not included in public comments. Petitionera werg
obligated to submit “all reasonably available arguments” supporling their position on a given issue by the
close of the public comment period. See, 40 C.F.R. §124.13. The aforementioned representations and
attendant fooinotes are being offered for the first time on appeal as supporting arguments to this issue.
However, Petitioners have not demonsirated that the information was part ol public comments or,
alternatively, was not reasonably available at the close of the public comment peried. For this reason, the
EAB's consideration of those represenlalions and accompanying footnotes should be denied because they
were not properly preserved for appeal. See, fnt re Kendall New Century Pevelopnent, supra at 19-20; In
re AES FPuerto Rico, LP, 8 L.AD. 324, 342 f1. 20 (EAB 1999}
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Responsiveness Swmmary. Petitioners have offered nothing to refute those explanations or
demonstrate that they otherwise warrant EAB review.

b. The Tllinois EPA’s BACT evaluation relating to the SO; control
efficiency limit reflects considered judgment based on facts supported
by the Administrative Record.

The 50, control efficiency liimt established by the Construction Permit/PSD Approval
reflects considered Judgment by the lllinois EPA and is “rational in light of all the information in
the record, including the conflicting cpinions.” See, In re Steef Dynamics fnc, 9 ELAD. 165,
180, . 16 (EAB 2000), queting, in re N& Hub Partrers, L.P., 7T E.AD. 561, 508 (EAB 1998).
In this instance, the basis for the selection ol the performance rate is supported by facts that are
facially evident from the Administrative Record.

A BACT analysis is a case-by-casc cvaluation that ultimately armves al a best control
technology and a corresponding performance level [or a particular source. Jn re Three Mouniain
Power, LLC, 10 E.AD. 39, 47 {EAB 2002}, [See also, Respondent’s Exhibit 4 at page B.23).

In evaluating a chosen level of performance, the frequently used “top-down’ methodoiogy of the
BACT analysis usually wilt reflect factors that are considered appropriate for the particular
source. fr re Three Mountain Power, LLC, 10 E.A.D, at 47, ctting /n re CertainTeed
Corporation, 1 E.AD. 743, 747 (Adm’r 19R2)BACT detenninations are “tailor-made for each
pollutant emitting facility™). Typically, these considerations take the form of “manufacturers’
data, engineering estimates and the experience of other sources.” [See, Respondent's Exhibit 4 at
page B.24]. While permit authorities commonly look to recent permits for comparable sources
and are “guided by nationwide lrends in air pollution control efficiency, the BACT analysis is, at

its core, a source-specific exercise.” BP Cherry Point, supra af 32 And although it may be
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presumed that a source can achieve the same emissions rate as another source, differences
between thein may justify an alternative result. {See, Respondent's Exhibit 4 at page 8.24).

The BACT analysis involves a weighing of factors and not a mechanical selection of the
most-stringent performance level on record. As elaborated upon carlier in this Response, the
selection of BACT permit limits are not “necessarily a direct translation of the lowest cmissions
rate that has been achieved by a particular technology at another facility.” fn re Cardinal FG
Company, PSD Appeal Nos. D4-04 and 03-03, slip op. at 15, 12 EAD. _ (EAB 2003), citing
In re Steel Dyvnamics, Inc., 9 ELAD. 165, 188 (EAB 2000)(chasen BACT level of performance
does “not necessarily reflect the highest possible conirel efliciencies™).

Petitioners do net generally oppose the imposition of the SO; control efficiency limit as
BACT but, rather, contend that higher control efficiencies are achievable, However, a review ol’
available sources ol technjcal information centained in the Administrative Record support the
lllincis EPA’s selection of (he 98 percent control efficiency limit. These resources included
separate compilalions ol emission data received from Prairic State that were obtained from the
RACT/BACT/LAER Clearinghouse, [See, Respondent 's Exhibit 13, Attachments 2.f and 2.3],
and & compilation of data relating fo significant coal-fired power plants assembled by the Ulincis
EPA [See, Respondent's Exhibit 13, Attachments 2.2]. Performance data submilted during public
comiment, as well as muaterials relating to other BACT determinations, were also considered,
[See generally, Respondent's Fxhibit 15 and Attachments 2.4 and 2.5},

Prairie State’s permit application contained a formal BACT analysis entitled “Top-Down
BACT Ewvaluation of Contrel Options and Identification of Selected Controls™ and identified as
Appendix C to the October 11, 2002 submission to the llinois EPA. [See, Petitioners’ Exhibit

27]. Inaddition to the narralive discussion of the BACT analysis, this section inchuded a
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ranking of the most stringent emission limits for individual polintants based on information from
the RACT/BACT/LAER Clearinghouse and Controt Technology Center (hereinafier referred to
as "RBLC™). [/d. at page C-22, Table C.5-1]. A summary of findings from recently proposed or
permitted facilitics not included in the RBLC was also identified. [{d of page C-23, Table C.5-
2]. Bascd on its evaluation of 302 emissions from the proposcd coal-fired boilers, Prairie State
ultimately proposed the use of wet scrubber technology coupled with a wet electrostatic
precipitator. [fd. «f page C-38 and C-47]. The proposed BACT emissions limit was 0.182
Ih/mmBiu. [Ff4.]. The submission was silent with respect to a possible BACT limit for a
minimum pereent $O» control efficiency.

The drait permit presented for public review and comment proposed a single BACT limit
for 8O, expressed in terms of the SO; cmission rate (i.e., 0.182 Ib/mmBtu). [See, Petitioners’
Exhibit 2]. During the public comment perod on the draft permit, the Hlinois EPA reviewed
several comments expressing belief that lower BACT limuts were achievabie for SO, emissions
and thal some form of overail control efficiency requirenent for the 50 control system should
be imposed. On the basis of those comments, the [llinois EPA determined that the heat input
iimit (i.e., lb/mmBtu)} 80, emissions from the draft permit should be enhanced with the addition
of a control efficiency limit. The final Construction Permit/PSD Approval thus reflected a
BACT determination for 8O; consisting of both a 0.182 Ib/mmBtu limit, detexmined on a 30-day
rolling average, and a scparate 98 percent control based on the sulfur content of the coal supply
to the boilers, determined on a running total of 12 months. [Sce, Petitioners’ Exhibit 1, Unit-
Specific Condition 2.1.2¢b)(ii){4) and (B)].

In the course of its evaluation of BACT for 80, emissions, the Illinois EPA recognized

the inherent unfairness of *sizing up’ the proposed project with other coal-fired plants. [See,
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Petitioners ' Exhibit 12, Response to Comment No. {2]. In both its Responsiveness Summary and
Final Calculation Sheet, the Iilinois EPA acknowledged the numerically higher BACT litnit, in
Ib/mmBlu, proposed for Prairie State’s projeci compared to (he limits of other coal-fired plants
recenily proposed or permitted, [See, Petitioners’ Exhibit 12, Response to Comment Nos, 12 and
119; see also, Respondent's Exhibit I3 af page 10]. The compilation of data assembled by both
Prairie State and the Nlinois EPA generally bear out ihis conclusion. [See generally,
Respondent's Exhibit 13, Antachmients 2.1, 2.2 and 2.3].

The Ninois EPA ultimately attributed the incongruity between Prairie State’s proposed
80 limmit and thosc new coal-fired plants boasting lower BACT limits to the sulfur content of the
fuel supply. [See, Petitioners’ Exhibit 12, Response to Comment Nos. 12, 101, 110 and 1191,
It is common knowledge that the characteristics ef the coal supply for a given coal-fired
combuslion source play a critical role in determining the nature and level of efficiency of 50,
controls and resulting SO, emissions from the source. This prevailing set of dynamics has
allowed coal-fired plants burning lower sulfur coal 10 achicve lower emission rales without the
concomitant need to operate at the same SQ; control efficiencies as plants burning higher sulfur
coal. A review of the BACT-related information in the Administrative Record supporis this

conclusion, !

13* The Illinois EPA's position in this regard 15 perhaps best encapsulated by the following response:
“50; lnmits achieved at plants using low-sulfur wester coal are not a relevant basis to set BACT for the
proposed plant, as the propoged plant would be a mine-mouth plant designed to use a particular coal
reserve comprised ol Lllinois No. 6 ceal.” [See, Petitioners' Exlibit 12, Response lo Comment No. 119].

3 Many coal-fired plants burning lower sulfur-content coal, such as Powder River Busin {“PRB"), are
shown Lo possess consistently lower 8O- enuission rates and, by comrelation, lower SO, control
etficicncies, [Compare, Respondent’s Exhibit 15, Attachments 2.1 and 2.2]. Vor example, Council Bluffs,
Towa, and Wisconsin Public Service, Weston 4, employ pulverized coal boiler operations that burn PRB;
hoth BACT limits are set at 0,1 Ib/mmBtu on a 30-day average. Pulverized coal-fired plants using coal
classified at or near 2.5 percent sulfur tend to reflect BACT limits of a higher range (1.e., Longview Power
at 0.167 lb/mmDBt, 3-hour rolling average, and Wisconsin Electric’s Elm Road at 0.0.16 Ib/mmBtu, 24-
hour average). One of the few permitted coal-fired plants using similar igher-percent sulfur coal is
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The [llinois EPA’s imposition of a SO, control efficiency limit accomplished several
things, First, it addressed the obvicus discrepancy between the BACT Ib/mmBtu limit from
other new power plants and Prairie State, thus ‘leveling the playing field’ where few new coal-
fired sources have historically been eager 1o rely on a higher-sulfur fucl supply. The Illinois
EPA admitted that the contrel efficiency limit was warranted in order to compensate for the
higher Ib/mmBtu limit, derived as it is from Prairie State’s business-driven judgment to employ
the high sulfur coal at a particnlar reserve of fuel and to develop a mine-mouth facility. [See,
Respondent’'s Exhibit 15, page 10]. The limit was also deemed reliable in protecting against any
“variahility in the sulfur content of the coal supply” that might be expected to occur from the
mine-mouth coal supply stream or the alternative coal supply used during an extended
interruption. [/d).

By embracing a concept first advanced by public comments, the Iineis EPA’s mclusion
of a control efficiency limit has brought about a more robust BACT determmation for S0s.
Indeed, the introduction of this control efficiency limit will assurc a level of performance for SOy
controls that is equivalent to, if not more stringent than, that of other new coal-fired power
plants. [See, Pefitioners ' Exhibit 12, Response to Comment No. 2], On the basis of the evidence
in the record, most of the prior BACT determinations for coal-fired boilers appear to establish a
BACT limit in terras of mm/Btu only. [See, Respondent s Exhibit 15, Attachments 2.1, 2.2 and
2.3]. Of (hose projects m which known control efficiencies were idenlified, none were identified
with a highcr level of SO, control efficicney than that cxplicitly being required of the proposed

plant. [#4.]. Notwithstanding the possibility that other sources have been similacly permitted, it

Peabody Coal's Thoroughbred facility, which employs a slightly higher 4.24 percent sulfur coal and is
permitted at a comparable 80; emission rate of 0.167 mm/Btu,
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is not presumptuous to believe that the BACT limil set by the Illinois EPA for SO, control
glficiency will achieve a significant level of stringency in emisgions control.

Scparately, Petitioners allege that the Illinois EPA incorrectly calculated the 8O, conlrol
efliciency set for the Longvicw, West Virginia power plant. [See, Petition at page 6f]. The
Ilinois ERA relicd upon the calenlation in the Responsiveness Summary in responding to a
conmment about niore stringent SO, 1b/mmBtu emission limils at other exisling power plants.
The comment had noted that the Longview plant’s 0.095 [hs/mmBiu limit, expressed as an
annual averape, should have been considered in setting the same limit for Prairie State.

The [linois EPA generally responded to the comment by observing that it reflected
BACT limits expressed in terms of Ib/mmBtu and, accordingly, “do not reflect more efficient
control of SO, emissions, but rather depict use of a coal supply contaimng less sulfur.” [See,
Petitioners’ Exhibit 12, Response to Comment No. 122]. Tn addressing the comment’s mention
of the Longview plani, the lilinois EPA noted:

The limit for the Longview plant was originally set at 0,12 b 8Oy/mmBiu,

based upon 97 percent conirol of emissions, Even after heing lowered to

{.095 |b/mmBtu pursuant to a consent order, the limit for Longview only

reflects $7.625 percent conlrol of 8O, emissions,

[#t.]. Theresponse did not reveal the exact nature of the sullur content used in the calculalion.

Petitioners mainlain that the lllinois EPA vsed the design (also known as a maximum)
sulfur content in caleulating Prairie State’s 98 percent control efficiency. The Illinois EPA does
not dispute this assertion, [See, Petitioners’ Exhibit 3, page 24). Petitioners also claim that in
making the comparison to the Longview plant, the lllincis EPA incorrectly applicd the average
fuel sulfur content to the equation, thereby causing Longview's 803 control efficiency to be
over-estimated by approximately 1.07 percent (i.e., 97.625 compared to 98.7). Petitioners

apparently come to their conclusion by relying on Sierra Club’s experi, who “was advised by the
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applicant that the sulfur content that IEPA used for Lengview is an average, not a design value,’
[See, Petition at page 62].

The Tllinois EPA’s calculation of the control efficiency was based on an extrapolation
from available information obtained from Longview’s permit application, [See generaily,
Respondent's Exhibit 39 (Miscellaneous information pertaining to Longview)] {Certified Index
WNo. 403). Both the established SO, emission rate of 0.12 Ib/mmBtu and the resulting 97 percent
contrel cfficiency of the boilers were documented in the permit application, as well as the sole
document relating to Longview cited by Petitioners [Id. af page 5-14 and Table 3-7; see also,
Respondent’s Exhibit 40 at pages 31-33 (Miscellaneous information pertaming to Longview:
Pretiminary Determination/Fact Sheel, August 26, 2003)}] (Certified Index No. 403). Those
figures yielded an uncontrolled SO» emission rate of 4.0 [b/mmBiu, thus giving rise to the
calculated efficiency of 97.625 percent referenced in the Responsiveness Swmmary.'** The
calculation was bascd on combustion of bitumincus coal containing 2.5 percent by weight
sulfr.*

The information that the [llinois EPA drew upon in conducting its comparison was
plainly documented in materials related to the Lonpview project and no reasen existed, then or

now, for such information to be treated as suspect.'™  Petitioners, on the other hand, neglect to

M —[0.095 + 4,0] = .97625.

131 The document cited by Petitioners in fgotnote No. 37 of their Petition contains a reference to the
proposed project’s combustion of “2.5% suifur {norminal) bituminous coal.” Although this reference may
represent the source of Petitioners’ claim that the sutfor content used by the Illinois EPA was less than a
design or maximum value, such a claim is ambignous at best, The technical discusgion that accompanies
that same document reveals that the West Virginia permitting authority contemplated that the project’s
fuel souree would be “coal with a maximum sulfur content of 2.5% by weight.” [See, Respondent's
Exhibit 40 at page 31].

134 Admittedly, the Illinois EPA did not call specific attention to the caleulation or its specifie varables
in caiculating the control efficiency for the Longview plant. A permit authority should not be required to
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identify the specific design value that their expett employs in her calculation and fail to identify
any means of confirming its accuracy. The only assertion made with respecet te the value or its
alleged source of origin s, 1n a formal evidentiary sense, an vnreliable form of double-hearsay,
And as mentioned above, the substance of ihe argument was not raised in public comments.

Even if Petitioners’ assertion can be said to cast some doubt on the validity of the Illinois
EPA’s quantitative comparison, it is of relatively minor consequence, The main point of the
response 1o comment was meant to address comparisons in BACT determinations expressed in
the form of Ib/mmBtu limits for §O;. This comparison readily revealed that certain sources,
inchiding Longview, possessed Ib/mmBtu SO; limits that were lower than that of Prairic State’s,
The diflcrence, as explained in the response, is altributable to the use ol a lower sulfur-
containing fuel supply. The Illinois EPA’s last statenent concerning T.ongview’s correlaled
control efficiency was, at most, of anecdotal value.

Equally important is the recognition that the Longview plant iz not obligated to comply
with any given SC, control efficiency reguirement as a separate BACT limit. Prairic State, on the
other hand, must comply with both the IbAnmBitu SC: Limit and a separate 98 percent 8O
contral efficiency limit on the boilers that is independent of the sulfur content of the coal being

fired in the boilers.'*® This eritical difference between Prairic State and Longview diminishes

produce supporting calculations for nutnerically-based compatisons relied upon in a response to
comment, especially where, as here, the coniparison was mentioned as a hterary aside.

135 Ji is also questionable whether ihe most recent 0.095 Th/mmBitu limit imposed on Longview can
appropriately be compared with other formal BACT determinations. The SCh control efficiency does nat
reflect a formal BACT determination but, rather, was the product of a negotiated settlement of a permir
appeal that was filed by environmental groups, including Sierra Club. As evidenced by the settlemeant
document, 4 more stringent SO, limit for the source than that originally determined during the BACT
review process was Liltimately incorporated into the permit. [See, Respondent s Exhihit 41, Section

1IN 2 chiMiscellanens information pertaining to Longview: Consent Order, Slerra Club et al, v. John
Benedict, imtervenor Longview Powerd] (Cerlified Index No. 4433, However, the agresment does not
create enforceable rights beyond the terms of the seitlement and it was created solely for purposes of
compromise, as none of the underlying allegations in the proceeding may permissibly constitute an
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the comparison sought by Petitioners in regards to the BACT determination for the $O; conlrol

efficiency limit,

3 The Hlinois EPA properly evaluated SO, and sulfuric acid mist as part of its
BACT determination.

Petitioners challenge the BACT determination relative to boih SO, and sulfuric acid misi
emissions on the grounds that they were considered in combination, rather than each as a
separate poliutant. [See, Petition af page 63]. Petitioners’ argument is eniirely legal in nature
and is contingent upon their view that BACT requires a separate determination “for each
pollutant.” [fd., citing 40 C.F.R. §52.21(b)(12)].

a. Petitioners fail to demonstrate why the Itlincis EPA’s response
regarding its consideration ¢f SO, and sulfuric acid mist in the BACT
evaluation was clearly erroncous,

"This issue was raised during the public comment period and the [llinois EPA responded
al lengih to the comment in its Responsiveness Summary. In doing so, the Tllinois EPA generally
defended its BACT detcrmination for 8Oy and sulfuric acid mist on the grounds that the
evaluation properly considered available technologies and corresponding limits for both
pollutants. [See generally, Petitioners Exhibit 12, Response to Comment No. 102].

The paramount consideration given to this issue by the [llinois EPA focused upon the

relationship belween 80, and sulfuric acid mist. Accordmmg (o the Illinois EPA, the similarilies

in chemical composition and control features for the separate pollutants warranted their joint

admission. [/d. at Section [T {8) and (11)]. As a practical maiter, the more stringent SO, limit borne
from the litigation should be considered quite distingt from the original BACT evaluation. Afier all, the
formal BACT analysis is strictly confined in its focus on BACT s definition, while settlement discussions
may embrace any type of control technclogics and/or performance levels, even options that are
tantamount to the Lowest Achievable Emission Rate ("LAER™), mrespective of the BACT s top-down
methodology. Given the ‘frec reign’ under which the parties may arrive at a technology or level of
performance in the context of settlement, direct comparisons with other permits that have alecady
undergone the rigors of a BACT analysis should be carefully circumscribed.
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consideration wilhin the framework of a comprebensive BACT analysis. Tn these regards, the

Illinois EPA reasoned that:

80, and sulfuric acid mist have the same origin, i.€., sullur contained in the

coal supply to the boilers, which is oxidized during combustion, Control

measures that are effective in controlling S0 emissions also control sulfuric

acid mist entissions. 8Oy and sulfuric acid mist differ as sulfuric acid nuist

reflects the further oxidization of a smaller amount of the SO, that is fonmed

during the combustion, from SO, and 803, a process that continnes as long

as 850, is present in the flue gas {and then continues in the atmospherc).

Sulfurte acid mist is formed in the boiler when the 503 combines wilh

moisture.

[#.]. The Nlinois EPA concluded that the “basic™ control considerations for the two pollutants
could be viewed in a “coordinated fashion, in terms of SO, followed by consideration of
whether furiher controls beyond those for SO; are appropriate specifically for ennssions of’
sulfuric acid mist.,” [Fd].

The BACT evalualion for Prairie State identified wot scrubbing as the most effective
control option for SO, emissions. This determination, us noled by the Illinois CPA in its above-
referenced response to comment, was summarized in exhausting detail in the Responsiveness
Summary and Final Calculavion Sheet. [See, Petitioners' Exhibit 12, Response to Comment No.
102; see ulso, Respondent’s Exhibit 15 af pages 10-11).

Similarly, electrostatic precipitators were selected as the most effective conirol system for
sulfuric acid mist emissions. In its Responsiveness Summary, the lllinois EPA described the
contre! techniques available for sulfuric acid mist as consisting of the addilion of inhibitors into
the [urmace or combustion chambers ef the boilers, the injection of sorbents into the flue gas of
the boilers and reliance on the scrubbing for SO; control, or installation of wet clectrostatic

precipitators to specifically control sulfuric acid mist. [f#]. The latter control eplion was chosen

as BACT for the Prairie Statc project because they are commounly used for sulfurie acid mist
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control and are generally thought to be more effective at controlling fine particulate matter than
fabric filtration or dry electrostatic precipitators. [fd.].

Petitioners do not challenge the selection of wet electrostahic precipitators as the top
gontrol technology option for sulfuric acid mist. Indeed, nary a word s mentioned in the Petition
addressing the merits of the control technology selection, Likewise, Petitioners do not question
the legitimacy of the BACT limits eslablished for both pollutants. Instead of attempting to
subsiantiate their argument with empirical evidenee, Petitioners simply assert that the
coordinated review for both pollutants is unlawful, This assertion is erroneocus and elevales form
over substancc.

The PSD regulations are unambignous in requiring a BACT assessment for cach poilutant
subject to review. See, 40 C.F.R. §52.21(b)(12), USEPA guidance from the NSE Workshop
Muanua! is in accord. [See, Respondent's Exhibit 4 at page B.4]. In this instance, the evaluation
for 8Qs and sulfuric acid mist was coordinated because of the common attributes of the
pollutants. Obviounsly, the framework of a combined analysis also removed some level of
redundancy that would otherwise occur in separate reviews of the related pollutants. Nothing is
inherently amiss with this approach. The pollutants were *each™ subject to a thorough and
ohjective review, even though they were integrated together in the evaluation, Both poliutants
were also reflected in separate BACT limits in the final Construction Permit/PSD Approval.

Petitioners’ legal interpretation is not supperted by the PSD regulations or USEPA
guidance, As a result, Petitioners fail to present a valid rationale as to why the [llinois EPA’s
response to comment regarding the integrated review of 80» and sulfuric acid mist was clearty

erroneous. In the absence of a rationale, Petiboners have merely restated the issue that was

155




raised in the proccedings below and do not present any techaical or empirical evidence to
support theiy argument.

Perhaps more importantly, the (rifling objection posed by Petitioners m this argument is
not the type of consideration that warrants the EAB’s review., The EAB has previously refused
to review a control technology determination by a permit authority under similar circumstances.
fn re Genesee Power Station L P., 4 E.A.D. 832, 851 (EAB 1993). In Genesee Power Station
L.P., the state permit authority conducted an initial BACT review for lead. Tn doing so, the
permitting agency found that “because lead conirol efficiency is approximately equivalent lo
total particulate control efficiency, the BACT determination for control of particulates applies to
lead as well.” [/d]. In the abscnce of a valid basis for challenging the state’s deeision, the CAB
declined review, noting that the decision was “the kind of technical determination (hat is best leli
to the State to decide,” [Fd].

The same delerence should be applied in this instance. In view of the Genesee Fower
Station ruling, Pelilioners fail to provide the EAB with any rcason to aceept review of the issue
on the prounds that the Illinois EPA’s exercise of discretion or important policy considerations
warranl review.

b. The BACT evaluation for SO; and sulinric acid mist is fully
supported by the Administrative Record.

Cven if the EAB concludes that Petitioners’ argument was not adequately addressed in
the response to comment, a review of the Administrative Record conveys a clear and
unmistakable reflection of the Illinois EPA’s considered judgment on this issue. The discussion
of the 802 component of the BACT evaluation has been already been addressed in the preceding

subsection. As such, no further explanation should be necessary here. The evaluation of sulluric
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acid mist, on the other hand, will be provided a brief overview in order to establish that this
component of the evaluation was rational in light of relevant information in the record.

Prairie State’s evaluation of sulfuric acid mist in the initial permit application was
discussed hand-in-hand with the BACT analysis for SO;. Consequently, identical control
options for emissions from the boiler operations were presented m Appendix C of the October
11, 2002, application. [See, Petitioners’ Exhibit 27, page C-37]. Prairie State identified the use
of wet scrubber controls with limestone, together with wet ESPs, as the most efficient and
reliable combination of control for 50, and sulfuric acid mist. [/d at page C-38). A limit for
sulfuric acid mist of 0.005 lb/mmBtu was proposed for a performance level. [/d. af page C-358
and C-47]. Prairie State claimed that the proposed lb/mmmBtu limits for both S0, and sulfuric
acid mist were lower than “most other operating PC Boilers firing high sulfur content coal,” {74,
at C-38). However, the RBLC compilation and other comparahive source data assembled by
Prairie State for the application provided few relevant entnies for sources subject to sulfuric acid
mist limits. [/d. at Appendix {].

Although aspects of Prairic State’s application with respect to sulfuric acid mist may
have been somewhat abbreviated mm the initial submission, the ultimate decision for a BACT
determination rests with the permit authority. See, In re Rockgen Energy Center, 8 E.AD. 536,
341 (EAB 1999). In this regards, the Iilinois EPA’s Final Calculation Sheet conlains a detailed
BACT analysis for both SO; and sulfuric acid must, [See generally, Respondent's Exhibit 15 at
pages 10-11]. As with Prairie State’s analysis, the Illinois EPA observed that the use of effective
controls for SO, would assure some degree of control of sulfuric acid mist and thus could
propeely serve as a starting pomt in the evaluation. Perhaps more importantly, the document

underscores the significant role that the combined use of wet ESPs assume in the control of

157




sulfuric acid mist, As referenced therein, wet ESPs are particularly effective for the control of
sulfuric acid droplels, acid gases other than sulfuric acid mist and fne, filterable particulate.'*
The lllincis EPA ultimately accepted Prairie State’s proposed linzit of 0.005 IbAmmBBtu as
the appropriale performance level for the conlrol of sulfuric acid mist. As with Prairic State, the
Ilinois EPA’s review confirmed that this limit was below established or proposed linmts for
other coal-fired power plants that employ high-suliur coal as combustion fuel. The compilation
of RBLC attached to the Final Calculation Sheet support this conclusion. [See, Respondent 's
Exhibit 15, Attachment 2.1]. Although 31 tisted facilities from the comparison chart will employ
pulverized coal technologies, only eight sources, excluding Prairie State, have obtaincd
permits.”’ Five of those sources have obtained permits that possess higher limils for sulfuric
acid mist, including the Longview Power project and the Elm Road Generaling F'roje-:ll, Y% Roth
of the latter projects employ coal whose composition is not directly comparable to Praivie State’s
linois No. 6, as they both possess lower percent-sulfur values. [See, Respondent's Exhibit ££).

¥ The other thres permittees obtained lower BACT limits but they all received limits that were

1 As explained in the Final Calculation Sheet, the sulfuric acid mist limit will function as a surrogate
for the control of condensable I'M emissions. [See, Respondent's Exhibat 13, page 11,

137 The remaining facilitics from the list either do not identily a limit for sulfuric acid mist or are
awaiting permil issvance.

13 Thase pulverized-coal or super-crilical pulverized coal facitities are identified in Attachment 2.1.0f
the Final Calculation Sheet as Plum Point Power Station (i.e., .0061), Ehm Road Generating {WI
Elec.)(i.e.,.01), KCP&L (Hawthorn)(s.e., 1), Roundup (Bull Mountain)(i.c., .0064) and Longview Power
{GenPower){i.e., .0D075).

133 Niased on rairie State’s estimates, the Elm Road project employs Pitsburgh No. 8 seam coal that
contains 2.95 percent sulfur and is permitied with a maximum limit of 4.5 ImmBtu. The Longvicw
project reflects a maximum, worst-case value of 3.75 [bfmmBtu, which translates into a 1.83 pereent
sullur composition, [See, Respondent's Exhibit 42 (Electronic mail from Chris Romaine, Uklity
Manager, Permit Seetion, Hiinois EPA to Donald Sutton, Manager, Permit Section, Iilinois EPA, Muy 19,
2004)] {Certified Index Mo. 355). Thus, the lower sulfur-containing coul supply used by these other coal-
fired plants would be expected to generate lesser wrounts of sulfuric acid mist than Prairie State. [ ].
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only marginally lower than Prairie State and, in the case of the lowest limit, the source used
lower-sulfur coal from the Powder River Basin,'*®

Petitioners fail to demonstrate any error in the Illinois EPA’s manner of considering
BACT limits for SOy and sulfuric acid mist. Petitioners also do not substanliate their argumeats
with empirical evidence and present no proof that a separate-tiered analysis would otherwige
have resulted in a different outcome. For thesc rcasons, Petitioners should not prevail in their

challenge to the BACT determination for 30, and sulfuric acid mist.

4. The Illinois EPA set an appropriate averaging time in its BACT evaluation
for the thimmBin limit for SO;.

Petitioners raise several issues with respect 10 the 30-day rolling averaging period set by
the Illinois EPA for the 0.182 Ib/mmBtu BACT limit for 8O;. Altheugh these issues are
developed separately in the Petition, they tend to run together to make a single poinl; the 30-day
averaging timre established for the SO, limit is insufficient. Specifically, Petitioners protest that
the averaging time fals 1o protect the NAAQS or PSD} increments, [See. Petition at Section XYD)
grd (E), page 63), 15 over-reliant upon the “practice of other states,” [See, Petition at Section
A7G), page 65) and 1s at odds with the proper refercnee mcethods used for purposes of emissions
testing, [See, Petition at Section X(H), page 66). Petitioners’ arguments are procedurally
deficient and substantively misplaced.

a. Petitioners’ issues and supporting arguments with respect to the 8O,
lb/mmBtn limit were not suflicicntly raised in public comments,

Petitioners’ amalgam of issues does not appear to be premised upon any specific public
comments from the Administrative Record. The only citation to public comments cited in the

aforementioned sections relate to a May 14, 2004, letter submitted by the USFWS. The letter set

1% Lower BACT limits were issued to Thoroughbred, Council Bluffs (Mid America) and Southwest Unit
No. 2 — City Utilities, the latter source reflecting the usc of Powder River Basin coal a5 a primary fuel.
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lorth a number of concerns from the designated Federal Land Manager, including some dealing
with averaging times for modeling inputs and permit limits. [See, Petitioners’ Exhibit 10 at page
7-8]. In particular, the letter urged the Illinois EPA (o use shorter averaging times for certain
modeling analyses and te restrict the variability in short-term emission rales compared to the
shonl-lerm modeling impacts. [#].

However, the text quoted by the Petitioners dees not link up with the issucs and
supporting argumeints raiscd in the Pelilion, While the selected excerpt correctly points out that
the BACT limits should he set “with averaging times in accordance with the standards,
increments, and appropriate visibility thresholds,” [See, Petition at page 4], the statement itsclf
is much too broad a generalization to support Petitioners’ challenges to the SC; mm/Biu limit,
The USFWS did not allege that the SG2 BACT limit failed to set an appropriate averaging lime,
was erroneously based on prior BACT detenminalions or was contrary to applicable reference
test methods. For this reason, the issues and supparting arguments raised by Petitioncrs in
Section J{I3), (E), (G) and (H} were not properly preserved for appeal,

b. Petitioners fail to demonstrate that the selection of the 30-day
averaging period for the SO; BACT determination is clearly
ETTONEOUS.

Petitionars contend that the 30-day averaging time established for the lb/mmBtu BACT
limit does not protect against the violation of the NAAQS or PSD increments and that a shorter
averaging time should have been set for a BACT standard. At a minimum, Petilioners argue that
the Construction Permit/PSD Approval should have mandated a 3-hour averaging pertod
consisient with the 3-hour NAAQS for SO,. The shorter averaging lime, in Petitioners’ vicw, is
necessary because Prairie State’s SO» emissions on a 24-hour basis are “high enough to

contribule o a violation” of the 3-hour NAAQS. [See, Petition at page 64, citing to Petitioners’
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Exhibit 43]. While Petitioners” argument may reflect some of therr underlying concems abont
the S0, air quality analyses, they nltimately fail to show that a BACT averaging period cannot
reflect a 30-day period, notwithstanding that the NAAQS are defined by 3-hour, 24-hour and
annual averaging times.

The substance of Petitioners’ argument is spuriocus and unsubstantiated. Petitioners’ sole
attempt at supporting their argument is eiting to the results of the full impact asscssment
modeling, as reported in the {llinois EPA’s Final Calculation Sheet. [See, Petition at page 64). If
anything, Petitioners misrepresent the consequences related (o the project by claiming that 24-
hour average SQ; emissions will potentially violate the 3-hour NAAQS. Although the Illincis
EPA’s Final Calculation Sheet indicates that the full impact assessment modeling revealed 3-
hour and 24-hour violations for SO; NAAQS, further analysis demonstrated that the project’s
contribution would be below the significant impact levels. [See. Respondent’s Exhibit 15 at page
17; see also, Petitioners’ Exhibit 12, Response to Comments Nos. 9, 241 and 264]. Similarly, no
evidence of exceedances of the PSD increments can be shown from the modeling results. [See,
Respondent’s Exhibit 15 at pages 19-20).

Aside from not presenting any empirical evidence to support their argiument, Petilioners
fail to show that a PSD permit authority must imposc short-term BACT limits in the absence of
predicted violations of the NAAQS or PSD increment. The NSR Workshop Manua! speaks only
of the need for remedial action in State Implementation Plans where the modeled SO
exceedances were attributed to other exisling sources. {See, Respondent's Fxhibit 4 af page
C.52]. Moreover, it iz not abundantly clear that permit conditions relating to al! facets of air
quality analyses are to be drawn into the analytical framework for a control technology

determination, thus reflecting BACT s imprint. Permii authorities commonly define BACT in
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terms of a process-related limit {i.e., material processed or fuel consumed) te account for
viriables in process emission units and ensure that the control technology is lunctioning
effectively at lower production capacity. Thus, while the Iilinois EPA imposed short-term limits
in the final permit to alleviate concerns about air quality, it chose not to shochorn the
consideration of those short-lerm limits into the more delineated parameters of the BACT
cvaluation. Permit authorities should retain this type of discretion lest the poripheral concems of
other PSD and non-PSD reguirements leads to a distortion of BACT-related contro] evaluations
across (he spectrum of PSD permit determinalions.

In anoiher section of the Petition, an argument is raised suggesting that prior BACT
determinations are not an appropriate resource in setting a BACT limit. [See. Petition af page
5.5]. This asscrtion is inexplicable given that Petitioners, in the very next paragraph to the
argument, contend that the Illinois ERA should have considered other BACT detenninations that
sel limits based on shorter averaging times, [f]. Apart from being argumentative, this line of
discussion does not demonstrate clear error, Some sources, as suggested by Petitioners, may
have obtained limits based on shorter-term averaging periods for SO, bun that does not
demonstrate that those limits are more stringent, that said lintits were actually BACT limits or
that other source-specific factors for those sources were equivalent to Prairie State’s. Pelilioners’
reference to Longview’s SO limit based on a 3-hour average is not particutarly illuminating. As
previously mentioned, the source of Longview’s coal supply is moderately lower in sullur
content than this projecl, a fact that seemed to be alforded special mention in West Virginia's

BACT permit deliberations.’’

141 [n the Pretiminary Permit Determination/Fact Sheet cited earlisr by Petitioners, the West Virginia
permit guthority noted that the proposed 98 pereent 50, efficiency for Prairie State could be achieved “by
consuming coal with a very high sulfur content” (emphasis added). [See, Respondent’s Exhibit 461 at page

351,
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In the span of only four conclusory paragraphs, Petitioners also maintain that the 30-day
averaging period is not congistent with reference test methods applicable for $O,. Specifically,
Petitioners reason that because the applicable reference test requires a testing duration of 3 hours
and continuous emissions monitoring will capture S0, emissions dala every 15 minutes, then the
30-day averaging period is “inconsistent™ with the applicable reference methods and therefore
contrary to the NSE Workshop Manual. [See, Petition at page 66]. This argument 1s silly.

The NSR Workshop Manual does provide that a PSD permit must identify a reasonable
averaging period that is “consistent with established reference metheds.” [See, Respondent’s
Exhkibit 4 at page B.36). Contrary to Petitioners’ assertion, howevcr, this does not mean that an
averaging period must be based on the exact, short-term time intervals employed in reference
methads, The duration of stack tests is irrelevant as compliance with the 505 limits wilt be
determined by continuous cmissions monitoring, not pertodic stack tests. Likewise, the
frequency of iIndividual measurement cmployed in monitoring devices is not instructive as to the
overall extent of data that is associated with particular emission limits, Thus, the guidance relied
upon by Pctitioners should be read in broader terms and with more technical knowledge than
what is ascnbed to 1t by Petittoners.

Moreover, Petitioners’ argament ignores that NSPS regulations for SCs, as well as NO,,
requirc compliance through the use of CEMS based on the same 30-day averaging period that
accompanies Prairie State’s limit. The federal NSPS for coal-fired boilers, which the Petitioners
point to in other instances as a indicator of the limit that should be set for NO,, utilize a 30-day
averaging period as the compliance period for both NO, and SOy emissions.

Neither the Petition nor the Administrative Record contains evidence that the 30-day

averaging period that accompanies the SOz BACT limil, as expressed in tb/mmBtu, fails to
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satisfy the requirements of the PSD program. Petitioners’ abbreviated arguments therefore do
noet show clear error or a reason grounded in important policy interests for wairanling EAB
review.

5. The Illinols EPA sct an appropriate averaging time for the short-term S0,
limit.

As part of its prolracted challenge to the SO; BACT evaluation, Petitioners depart briefly
from the PSD Approval’s specified BACT limits for SO in order to attack the permit’s 24-hour
80, limit. Specifically, Pelitioners claim that the non-BACT limit for 80, establishes an
averaging time that allows for “excessive variability.” [See, Petition at page 64-63]. According
to Pelitioners, the equivalent Ib/mmBtu caleulation for the 24-hour Ihs/hour limit is evidently too
high becanse it is 1.8 times higher than the S0, [Ib/mmBtu limit based on a 30-day average,

a. Petitloners’® issucs and supporting arguments with respect to the short
term SO; Ibs/hour limit was not ralsed in public comments.

Based on a review of public commments, the Illinois EPA cannot ascertain the whereabouts
of any mention of this issue, Pctitioners themselves do not expressly identify the erigin of the
issue during the public participation phase of permit review. The Board has stated repeatedly
that it will not “scour the reeard™ but, rather, will deny review of the issue on the grounds that it
has not been preserved for appeal. See, fn re Encogen Cogeneration Facilitv, 8 E.AD, 244, fn,
10 (EAB 1999); 40 C.F.R. §124.13.

Although a cormment bearing some resemblance to the question was raised in comments
by the USFWS, the issue dealt expressly with the averaging period of the emission rates
employed in the air quality modeling analyscs, That issue is argnably distinet from the issue
now raised with respect to the short-term SO tb/hour limit, which deals with the appropriateness

of the limit as applied to the boiler operations. [See, Respondent’s Exhibit 15 at page 19]. An
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1ssue raised about the air quality analyses is net synonymous with an jssue about BACT, even if
it relates to the smme pollutant. Compare, In re Rockgen Frergy Center, 8 E.AD. 530, 545
[EA:B 1999). A denial of review of this issue is therefore appropriate,

b. The averaging period for the SO; Ib/mmBtu limit established by the
BACT determination is supported by the Administrative Record.

The Itinoizs EPA’s consideration of a short-tcrm, [b/hour emission rate for SG» is
documented m the Administrative Record. Early in'the pemmitting process, Prairie State had
proposed a daily emission rate for 50; that was consistent with its air quality modeling analysecs
and accounted for vanability in the control system. The initial limit proposed reflected a 0.51
Ib/mmBtu cmission rate based on earlier modeling, correlating to a 3,795 th/hour timit as a 24-
hour limit. [See, Respondent's Exhibit 13, page 19]. Prairic State subsequently lowered the
short-term limit to 3,126 Ib/hour, an emission rate equivalernt io .42 lb/mmBtu, with a 24-hour
limit, to ensure that (he modeling analyscs would reflect conservative assumptions. [/d.; see
also, Respondent’s Exhibit 43 (Letter from Dianna Tickner, Prairie State to Chris Romaine and
Rob Kaleel, Hiinois EPA, December 8, 2003, and aitachments)]. Air quality modeling using this
limit confirmed that the project would not causc or contribute to a violation of a short-term
NAAQS or PSD increment. [See, Respondent s Exhibit 43, see aiso, Respondent 's Exhibit
44(Letter from Dianna Tickner, Prairie State, to David Kolaz, filinois EPA, June 21, 2004, and
attachinenis)]. The Illinois EPA subscquently included this limit in the draft permit. [See,

Petitioners’ Exhibit 2]. 14z

192 Tn a letter to USFWS on June 21, 2004, Prairie State acknowlsdged the significance of the short-term
einission rate in relation to the longer-term 30-day SO;, limit. [See, Respondent's Exhibit 43, page 6).
The company explained that the short-term limit serves to restrict “the vanability of the fluctuation
around the long-term average" and therefore is truly restriclive on a daily basis. According to Prairie
State, beth limits work hand-in-hand, as the power plant could not emit 80, at the daily ratc every day
without also violating the 30-day liomt.
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A paramount factor in setling the current short-term limit for SO, arose from concerns, as
expressed by USFWS, regarding the Prairie State project’s potential impact on both the NAAQS
and the Mingo Wildemess Area. Prairie State responded to those concerns by, among other
things, accepting a further reduction in the daily emission himit for 30: to 2,450 Ib/hour and
correlating to (.33 Ib/mmBtu. [See, Respondent’'s Exhibit 15, page 2]. This reduced limit
represented a voluntary commilment by Prairie State to provide, in essence, a comfortable
margin between daily 303 emissions and the modeled impacts. The Illinois EPA opted to retain
the higher 50 limit that had been employed in the air guality modeling for the inihal slar-up
period for the propesed plant, | See, Petitioners' Exhibit 1, Attuchment 1, Tabie I]. The more
onerons limit reflected by the lower limit was phased into (he permit, thercby providing Prairie
State some latitude during the initial “de-bugging” consistent with SO; emission rate that had
successfully demonsirated compliance in the modeling, [See, Petitioners’ Exhibit {, Unit-
Specific Condition 2. 1. 7(a)(i) and (i1)]. The Tllinois EPA also expressly noted in the permil thai
the short-term 807 limit, together with a separate annual S0; emission limit, represented
requested limits by Prairie Slate to allay USFWS concerns with respect to Mingo.

In its Final Calculation Sheet, the Ulinois EPA pgenerally observed that both the NAAQS
and the “air guality related values” relaling to the Class [ area would normally be evaluated on a
short-tcem basis and were therefore amenable to being reflected in “daily emission rates,” [See,
Respondent's Exhibit 15 at page 2]. The lllinois EPA went on to explain that even theugh the
daily SO limit may be “distinctly higher” than the 30-day limit established as BACT, the limit
demonstrated Praine Siate’s best engineering judgment with respect 1o anticipated variabihity for

the SO, conirols, Similar to Prairie State’s comments to USFWS, the Illinois EPA cbscrved that
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the higher daily SC; rate is a natural consequence of the “stringent levels of control generally
being required, which makes such variability in performance more significant,” [/d].

As already discussed, the BACT limit for SOz in Ib/mmBtu reflects achievement of a
level of control efficiency that is equal to or greater than that effeetively be required of other new
plants. As a result, the permit requires a level of performance that is more difficult to meet on a
consistent basis than those sources that do not need to achieve such a high control efficiency.
Therefore, it is not unreasonable that the shorter-term limit for 3O, allowed for greater
variabitity than the longer-term 30-day BACT fimit.'*

It should be noted that the daily 50; limit is subject to further downward adjustment
pending the outcome of Prairic State’s Further optimization study for daily 503 control. [See,
Petitioners’ Exhibit 1, Unit-Specific Condition 2.1.16]. The Construction Permit/PSD Approval
requires the permittee to evaluate a lower limit for SO2 to the extent that it could be “reliably
achieved... without unacceptable consequences.” [See, Petitioners” Exhibit |, Unit-Specific
Condition 2.1.16{a)(i)].'* The cvaluation itsclf must be completed within thres years of start-up

and only after the permities has demonstrated compliance, through testing and monitoing, with

all applicable short-term lmits. [See, Petitioners' Exhibit 1, Unit-Specific Condition 2.1.16(b)

143 This phenomenon is perhaps best illustrated by an example. Petitioners clamm that the daily emission
80, limit, in I/hour, provides excessive accommaodation for variability in daily emissions allowing S0,
emissions that can be as much as 1.8 times higher than the 30-day average emission rate. When
expressed in terms of the efficiency of the 50, scrubber, however, this is a difference between achieving
a design level of 98 percent control (i.e., 1- (182 =9.1) = (1.98) of SO, emissions on a muiti-day, long-
term average, and achievement of at least 98.4 percent on a daily basis (i.e., 1{1.§x0.182) - 8.1 =
0.964). This latter level of control is stiil a very stringent level of efficiency for control of 8O, cmissions,
Of necessity, it reflects a larger differcnce beiween daily and mutti-day enussion hmits than a plant that
need only achieve 95 or 96 percent control of 8O, emissions on a multi-day, long-term average basis.

144 Pramie State must submit a plan for the systematic evaluation of SO, emissions, including a wide-

range of operating parameters, to the Ihinois EPA. within 180 days following start-up of the boilers, [See,
Petifioners " Exhibit 1, Unit-Specific Condition 2.1.16(b}].
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and (¢)(i)]."* The Hlinois EPA’s general approach in requiring the optimization clause comports
with si-milar methods generally approved by the Board in other PSD determinations. n re
Hadson Power 14, 4 EAD. 258, 200-291 (EAB 1992)(higher permitted emission limit for NO,
could be lowered alter commencement of operations to reflect practical realitics).

6. The INinois EPA’s impesition of a SO; control efficieney requirement is not
invalid because of a lack of enforceability, a delayed effective date or an
averaging time diiferent irom the BACT limlt for SO Ib/mmBiu.

Petitioners continue & refrain ol chjcctions with respect to the SO; control efficiency by

raising threc different arguments. Petitioners contend that the limit is not practically enforceable,
that the himil should have taken effect immediately rather than the 18 months following initial

start-up, and thai the averaging periad does not correspond to the 30-day Th/mmBtu BACT limit.

a, Petitioners fail to demonsirate that the issues were properly preserved
for appeal.

As with many of (hetr arguments, Petitioners do not indicate whether the issues rajsed in
this parl of their Petition were addressed during the public comment period. In the same vein,
Petitioners do not indicate whether those issues, to the extent that they were not raised during
public comment, were net reasonably ascertainable at the 1ime of public comments. In either
gvent, Petitioners bear a threshold burden of demonstrating that each of the issues was preserved
for appeal. In the absence of meeting that burden, the EAB shouid decling review,

b. Petitloners fail to show that the [llinois EPA’s Imposition of permit

requirements relating to the 80; control efficiency requirement was
clearly erroneous, arbitrary or otherwise warrants review,

145 If Prairic State fails to conduct the evaluation, permitted daily S0; average limit will autormatically
adjust to a daily limit of 1,350 Whour, (See, Petitioners " Exhibit 1, Unit-Specific Condition
2.1.16fa){iiA)]. The oplimization condition [urther provides that the Construction PermivT' 8D Approval
will be revised to set SO; daily limit, in no case lower than the default limit, if the lllinois EPA finds,
upon consideration of the evaluation, that the boilers are able to consistently meet a lower limit without
serious consequences, [See, Petitioners ' Exhibit 1, Unii-Specific Condition 2.1, 16{a)({iNB)].
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Petitioners first contend that the SO; control efficicney requirement is not federally
enforceable in accordance with USEPA guidance becanse its use of a 12-month rolling average
period is not sufficiently short enough (i.e., 30-day average or less) to ensure continuous
compliance with the imit. [See, Petition at pages 66-67]. In particular, Petitioners seize upon
language in a few guidance memoranda, as well as Appendix C of the NSR Workshop Manual,
that stress the desirability for short-term limits that enable 2 inspector “verify instantly whether
the source is or was complying with the permit conditions.” [See, Petition at page 67, citing NSR
Workshop Manual af page C.4].

The USEPA guidance memoranda and the excerpts from the NSR Workshop Manual
relate to the regulatory doctrine of potential to emit. To the extent that those gwidanee sources
deal exchusively with defining a source as major accerding to its potential 10 emit, it is not clear
that they are presumptively applicable to BACT determinations. However, the Illinois EPA does
not dispute that USEPA expects some of its general regulatory doctane to carty over inte PSD
permitting, including for purposes of BACT. The NSR Workshop Manual plainly discusses the
need for enforceable BACT limits and, in particular, it provides that BACT emission limits must
be practically enforceabic and met on a continuous basis. [See, Respondent s Fxhibit 4 at page
B.56). The document gives meaning to federal enforceabnlity as a permit that “containg
appropriate averaging times, conipliance verification procedurcs and recordkeeping
requirements.” [fd.].

UJSEPA guidance does not support Petitioners® notion that every BACT limit must
essentially be cast in terms of 30-day, or shorter-term, averaging period. Accepting Petitioners®
reasoning would effectively negate the use of a 12-month averaging period altegether, a

proposition that is clearly dispelled by reading fromn a portion of the NSR Workshop Manual
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cited by Petitioncrs, [See, Respondent's Exhibit 4 at page C.6). While compliance is most
readily verifiable through short-term limits, an annual limit cxpressed in terms of a rolling
monthly average is permissible, {fd.}. This form of a limit may indeed constitute the farthest
reaches of an enforceable limit but it certainly cannot be deemed “too long™ to be practically
enforceable and, contrary to Petitioners™ assertion, their preferred relling averaging peried is
capable of verifying conpliance in roughly the sanie manner as a monthty limit. Indecd, the
comnients supporling inclusion of this control efficiency limit made reference to amual levels of
performance so as to supporl the establishment of the most stringent timii that was possible. [See,
Petitioners’ Exhibit 12, Response to Comments Nos. 110 and 112]. Moreover, Petitioncrs’
argument ignores that the 80; control efficiency limit is intended to act in combination with the
other BACT limit for S0,, Although the 98 percent control ciliciency of the boilers is a
distinctly separate BACT requirement, the role that it assumes in the BACT determination is to
agsurec that effective control of SO, emissions is attained irrespeciive of the actual sulfur content
of [llinois No. 6 coal.

Petitioners also raise enforceability issues relating to sampling, testing lrequency, and the
measuremeni of the control efficiency limit, but cach of these argnments are unfounded,
Petitioners claim that the Construction Permit/PSD Approval does not impose sampling or
testing frequency for determining compliance with the limil, The partion of the permit cited by
Petition, however, relates to operational monitoring and measurement. The key provisions for
addressing the Petitioners’ concern are found in the limits themselves, as they clemly state that
compliance shall be determined by methods in the NSPS and the Acid Rain Program. [See,

Petitioners' Exhibit 1, Unit-Specific Conditions 2.1.8 and 2.1.9-1].
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In this regard, Unit-Specific Condition 2.1.8 generally provides that the permities must
have performed an initial performance demonstration for SO, within 60 days of achieving the
maximum production rate, but not later than 180 days after initial start-up, [See, Petitioners’
Exhibit I, Unit-Specific Condition 2.1.8(a)(i}{4}]. The demonstration for 50, must be performed
in accordance with Method 19, as set forth in 40 C.F.R. 60.48(c), providing the basis of
cextification of the CEMS. [See, Petitioners’ Exhibit 1, Unit-Specific Condition 2.1.8(b) and fn,
3). After the initial performance demonstration, the permit condition provides that SO, emission
data from ihe certified monitors “may be provided in lien of conducting emissions tests.” [Fd].
This permit condition plainly spsaks to the frequency of the required compliance
demonstrations.'*

The CEMS requircments arc contained in applicable regulations that apply to the plant.
The Construction Permit/PSD Approval brielly reiterates these regulatory requirements and
generally rcquires the permittee to install, operate, calibrate, and maintain a continuous monitor
for S04, as well as maintain record-keeping, in accordance with 40 C.F.R. Part 60.47{a). [See,
Petitioners Fxhibit I, Unit-Specific Condition 9.1.9-1]. Sampling locations for the certified
monitors, as well as the specific (ypes of monitoring equipment, shall be identified in the site-
specific monitoring plan submitted by Praine State to the [llinois EPA and subject to the Qllinois
EPA’s approval prior to installation. [See, Petitioners’ Exhibit I, Unit-Specific Condition 2.1.9-
Ha)iil).

Petitioners complain that the permit is silent with respect to how the SO; control
efficiency must be measured and calculated. The relevant provision of the Conslruction

Permit/BPSD Approval provides that compliance will be determined “based on the actual SO

148 Emissions testing may also be required within 45 days of a writien request by the Illinois EPA. [See,
Petitioners’ Exhibit !, Unit-Specific Condition 2.1 .8(ajfivy].
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emissions ol the boiler... that would resnlt from combustion of coal without emissions control
systems... and the heat input to the boilers.” [See, Petitioners ' Exhibit {, Unit-Specific
Condition 2. 1. 2(b)it)(B)]). The calculations inherent in this compliance methodology may not
be immediately apparent but they are nonetheless discemable {rom the face of Unit-Specific
Condition 2.1.2(b){ii){B), particularly as they rely on provisions of the NSPS regulations that
address the same subject. The initial component of the assessment relating to actual SO,
emissions is to be determined on the basis of procedures from the Acid Rain program. [fd.].
The estimation of the uncontrolled actual SO2 emissions [rom coal combustion is to be calculated
as “the product of the average SO; input rate from “as fired” fuel analyses, determined in
accordance with 40 CFR 60, Appendix A, Method 19, and 60.48a(c)fsic].” [f!.]. The heat input
to the boilers is likewise determined by the procedures addressed by the Acid Rain program.
Petilioners also bricfly argue that the 50; control efficiency limit takes too long to
become effeclive, sugpesting that the effective date ol 18 months following starlup should be
required immmediately upon start-up. Unit-Specific Condition 2.1.2{(b}(ii}{B) of the Construction
Permit/PSD Approval provides that the control cfficiency limit takes effect 18 months after
starlup of the boilers but it is silent with respect to why this delay is needed, Admittedly, the
[llincis EPA did not offer an accompanying justification for every implementing provision of the
permit. In this instance, the lllinois EPA provided an 18-month effective date to account for the
usual events and/or conseguences associated with de-bugging a new plant and coal supply, and
the acenmulation of the necessary body of dala 1o implement this limit, which applies ona
running total of 12 menths of data. Morgover, the relatively short delay in the effective date

ensures that the initial estimation of SC; control efficiency will draw from an actual baseline of
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monthly emissions data, In short, the 12-month rolling average necessitates the accumulation of
twelve months worth of data following the amtial shakedown of a boiler.

In light of these circumstances, the selection of the effective date for the SO; controd
requirement can be viewed as rational and should not be reviewed unless a petitioner meets a
heavy burden in demonstrating clear error. Here, the Petitioners offer a one-sentence argument
and nothing more, This type of minutia in permitting detail reflects the sort of review that the
Board shonld be averse to accept in view of the deference typically afforded to permit authorities
in technical matters, See, BP Cherry Point, PSD Appeal No. 05-01, slip op. at 34, 12 EAD.
{EAB 2005).

The last argument presented in this section of the Petition addresses the contention that
the separate averaging times {or the two BACT limits (i.e., 30-day rolling average for the
mmy/Btu limit and the 12-monih roliing average for the control efficiency limit) arc
“mismatched” and do not assure that both limats wall be continuously achieved. Pctitioners
purpott to support this assertion by claiming that the 98 percent control limit was based on the
worst-case coal and that the limit therefore allows “some 30 day periods to achieve a lower than
98 pcreent control, so long as the annutal average 15 98 percent.”

The gist of Petitioners’ argument is ambiguous, if not incomprehensible. For one thing, it
15 ot ¢lear that its central theme of “mismatched” averaging periods relates to the fact that the
averaging times are different or, alternatively, the use of a design or maximum factor for the coal
supply. Petitioners certainly do not explain what the worst-case coal factor used in determining
the contro! efficiency limit means in relation to the 0.0182 mm/Btu limit, As mentioned
elsewhere, the latter was based on the same design criteria of 4.0 percent sulfur by weight and

8,780 Btu/pound higher heating unit. Apart from being confusing, Petitioners alse de not
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substantiate their argiment in a manner (hat establishes clear error on the part of the Hiinos
EPA.

As previously discussed, the Administrative Record provides ample support for the
Illineis EPA’s decision in establishing the various components of the 8O, control efficiency
limit. In addressing a public comment relating to coal blending, the [llinois EPA acknowledged
concems about the range of coal qualities from the mine-mouth plant and, in particular, the use
of design coal in setting the BACT limit for mm/Blu. The Tlinois EPA responded:

the obscrvations in this comment helped confirm the appropriatensss of a BACT

limit in termis of control efficiency, a 98 percent contral would not otherwise be

allained durimg periods when the actual sullur content of the coal from the mine

was helow the design value,

[See, Petitioners ' Exhibit 12, Response to Comment No. 107)].

In this final argument, Pctitioners also indirectly appear 1o be challenping the selection of
the 12-month averaging penod for the 98 percent control removal requirement. The lllinois EPA
addressed this issuc cxtensively in both its Respensiveness Ssmmary and Final Culeulation
Sheel, with perhaps the most relevani discussion relating to the 1llinois EPA’s review of
performance data submitted by USFWS. [See, Petitioners' Exhibit 12, Responsa to Comments
Nos. 09 and {09, see aiso, Respondent's Exhibit 15 at page 10.}, To reiterate, the performance
data supported the application of an anoual averaging period because of the evident variability in
S80; cmission rates shown to exist across the averaging spectrum and, furthermore, becanse the
longer averaping period yielded a better performance in the control system, thus resulting in
fewer SO; emissions. [fd.].

K. The Administrative Record Clearly Supports the Illinois EPA’s Conclusion that the
Proposed Plant Will Not Adversely Impact Air Quality in Mingo.

184



Petitioners raise a multitude of arguments concerning the potential impacts of emissions
from the proposed power plant on the Wildemess Area located at the Mingo Wildlifc Refuge
{(*Mingo™) and the consultation that took place between the [llinois EPA and the Federal Land
Manager {(“FLM") for Mingo as a part of the penmnit review process. According to Petitioners,
the USEPA was required to consult with the Federal Land Managcer despite the delegation of the
USEPA’s permitting authority lo the Tlhinois BEPA, [See, Petition at page 70, citing 40 C.F.R.
£52.21(1}). The Petitioners further contend that the Illinois EPA’s rejection of the Federal Land
Manager’s adverse tmpact finding was arbitrary, thereby necessitating remand of the permit.
Petitioners not only misconstrue the relevant provisions of the Clean Air Act and implementing
regulations, but fail to refute the lllincis EPA’s position set forth in the Resporsiveness
Summary.

1. The rele of government agencies.

A construction permit shall not be 1ssued where ennssions will cause or contribute
to an exceedance of increments in Class § areas. 42 U.S.C. § 7475, Class I areas include
ali international parks, national wiiderness areas that exceed 5,000 acres, national monument
parks that exceed 5,000 acres, and nationa] parks that exceed 6,000 acres and were in ¢xistence
on August 7, 1977, 42 US.C. § 7472(a). The Class I area of interest in this proceeding is the
Wildemness Area located at United States Fish and Wildlife Service’s Mingo Wildlife Refuge
located in southeastern Missourd.

Class I areas are also entitled to enhanced protections under the Clean Air Act.

Seg, In re Old Dominion Elecivic Cooperative, 3 E.AD. 779, 780 (Adm'r 1992); see also, 40
CFR § 52.21(p) (providing additional requirements for sowrces impacting federat Class [ areas).

The Clean Air Act provides the FLM and the Federal Official committed to managing a Class 1
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area with the responsibilily to protect the air quality related values'®” within that area and “to
consider, in consultation with the Administrator, whether a proposed major emitting facility will
have an adverse impact on such values,” 42 ULS,C. § 7475(d)(2}(B) {emphasis added). The
Federal Land Manager responsible for Mingo is the Secretary ol the Interior and the Federal
Agency possessing jurisdiction over Mingo is the United States Fish and Wildlife Servico. '8
See, 40 CFR § 52.21(b){(24).

Section 165 (A2} A) of the Clean Air Act, 42 U.8.C. § 7475(0)(2){A), and 40 CFR
§52.21(p), set forth the rules regarding nohice to the FLM; these provisions require the llinois
EPA provide writien notice to the FLM of a proposed PSD permit that may impact a Class [
Area. The [llinois EPA provided notice i April 2002, [See, Petitioners’ Exhibit 12, Response 1o
Connnent No. 311). The llincis EPA s also required to consider any visibility analysis
submilied by the FLM within 30 days of the notice of application, if the analysis shows that the
proposed source may have an adverse impact on visibility. 40 CFR § 52.21(p}(3). The term
“adverse umpact on visibility™ meuns:

nnpairment which interferes with the management, protection, preservation, or enjoyment

of a visitor’s visual expericnce of the Federal Class T area. This determination must be

made on a case-by-case basis taking into account the geographic extent, intensity,
duration, frequency, and time of visibility impairments, and how these [actors correlate
wilth (1) times of visitor use of the Federal Class 1 area, and {2} the frequency and timing
of nalural conditions that reduce visihility.

40 CFR § 52.21(b}(29); see afso, 40 CI'R § 51.301.

In those cases where a maximum allowable increase in concentration of a pollutant (ic.,

“an increment’) will not be execeded, a permit shall not be issned “where the Federal Land

13! Reyond stating that air quality related values include visibility in 42 U.S.C. § 7475{8)(2)(B), neither
the Clean Air Act or ihe regulations define the term “air quality related value.”

11 For purposes of this Response to the Petition for Review, Respondent shall interchangeahly employ
the terms Federal Tand Manager and Department of Interior ("DOI™) for the Federat Land Manager and
the Federal Ageney Responsible for the Mingo Wildlife Reluge.
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Manager demonsirates to the satisfaction of the State that the emissions from such facility will
have an adverse impact on the air quality related values (including visibility) of such lands.” 42
U.5.C. §7475(D)(2){c)(ii} (emphasis added); see afso, In re Ofd Dominion Electric Coaperative,
FEAD. 779, . (Adm'r 1992), However, conlrary to Petitioners’ insinuations, this section
does not alter who possesses the authority to issue or deny a permit and to determine the specific
conditions of any issued permit. See, 40 CFR §52.21(p)(3) and (pX4)%:'* see alss, In re Old
Dominion Efectric Cooperative 3IEAD. 779, . (Adm’r 1992) (“While the permit issuer
must give reasonable consideration to a Federal Land Manager’s assertion of an adverse impact,
the final decision rests with the permitting anthonty.”); see also, dmerican Corn Growers w.
EPA, 281 F3d 1, (D.C. Cir. 2002) {the protection of air quality related valucs in a degignated
Class I area is dependent on the permitting requirements of the PSD program), Section 165 of
the Clean Air Act generally gives states the authonity (o deterrming if 4 permit should be issued
when an air quality related value is impacied by a proposed source. Exception to the states’
authority only exists when a PSD increment or ambient air quality standard is not met. See, 42
U.S.C.87475(d){2)(¢c). Such legal precedent is particularly relevant to a delegated state such as
Illinois where the [llinois EPA acis as the permitting authority. See, 46 Fed. Reg. 9580, 9582
{(Jan. 29, 1981) (USEPA delegation of full authonty to the State of [llinois to implement the
federal PSD program).

2, The Clean Air Act requires the issning authority to consult with the federal
land manager prior to issuance of a PSD permit.

1% The Federal Land Manager bears the burden of demonstrating to the Administrator that the proposed
plant will have an adverse impact to visibility where the applicant has shown that the proposed plant will
not cause or contribute to a violation of the Class I increment. See, 40 CFR § 52.21(p)3) & (4Y; see also,
In re Old Dominion Electric Cooperative 3SEAD. 779, (Adm'r 1992) {“Section 165{d)2)}C)(ii)
clearly states that a demonstration by a Federal Land Manager that a facility will have an adverse impact
on the air quality related vaiues of a Class [ area must be made to the ‘satisfaction of the State.™); see
also, In re Hadson Power 14 - Buena Vista, 4 EAD. 258, 276 (EAB 1992).
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In Petitioners” initial review of the consultation that tock place with regard to Mingo,
Petitioners mention an extraneous argument that has not been preserved for appeal. In a sirained
reading of the Clean Air Act and associated regulalions, Petitioners asaert that the USEPA rather
than the delegated anthority i3 required to coordinate with DOI before a PST permit can issue
over an adverse impact finding by DOL. [See, Petition at pages 69-70]. This contention appears
to have been raised for the first time on appeal. Although the potential effeets upon the Mingo
Wildlife Refuge were a well-documented concern expressed by Petitioners, Petitioners did not
previously articulate their claim that the USEPA must independently determine the merits of an
adversc impact finding by DOT, Because no mention of this precise issue can be found in the
transcript of the public hearing or in wrillen comments, the EAB should decline consideration of
this matter on procedural grounds alone. See, In re Kevstone Cogeneration Sys., Inc., 766, 766
{Adm’r 1992); see afso, fn re Encogen Cogeneration Fueility, 8 L.A.D. 244 (EADB 1999}
{enables the permilting anthority te have the first opportunity to respond to criticisms to the
permit).

Turning to the merits of the issuc and upon closer reflection, the flaws in Petitioners’
argument are all too apparent. Based npon cach cited reference to the term “Administrator,”’™

Petitioners abruptly conclude that the USEP A must consult with DO! prier to the permil’s

issnance.”™ [mplicit in such argnment is that the term “Administrator” means only the USEPA.

150 [See, Petition at pages #9-70, eiting 42 US.C. §§F 741iMel3), 7475(dif 2By, 7607(b) 40 C.F.R §
52.21w)]. The only other statutory provision cited by the Pelitioners was 42 UL.8.C. § 7473{d)0 2N C)ii).
[See, Peiition ai page 701]. However, this section does not employ the term *Adnunistrator™ but
specifically makes use of the word “State.” See, 42 UL8.C, § F475(d)2NWCH(ii).

151 While Petitioners cite Citizens for Clean Airv. USEP.A., 959 F.2d 839, 841-842 {9”‘ Cir. 1992) in
support of their premise, the quoted reference does not appear on those pages. In actuality, Petitioners
reference a direct quote from Northern Plains Resource Counclf v. United States, EPA, 645 F.2d 1349,
1358 (9" Cir. 1981) set forth on page 844 of the Citizens for Clean Air opinion. [See, Petition ai page 70,
citing Citizens for Clean Air v. US.E P.A., 959 F.2d 839, 841-842 (9™ Cir. 1992)]. In fact, the Northern
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Howevcr, Petitioners fail to reference a statutory or regulatory definition supporting this
argument. In fact, the Code of Federal Regnlations and the definitions specific to the procedures
for issuance of PSD permits states:

“Administrator,” “EPA,” and “Regional Adminstrator” shall have the meamings

set forth in § 124.2, except when EPA has delegated authority to adnumister

those regulations to another agency under the applicable subsection of 40 CFR

§ 52.21, the term “EPA™ shall mean the delcgate agency and the terim “Regicnal

Administrator” shall mean the chief administrative officer of the delegated agency.
40 CFR. § 124.41. See also, In the Matter of SEI Birchwood, fnc. 5 EAD, 25, 26 (EAB 1994)
{A permit issued by a delegated authority is considered an EP A-issued permit). In April 1980,
the USEPA delegated anthority to implement the federal PSD program to the Illineis EPA. See,
46 Fed. Reg. 9,580, 9,582 (Jan. 29, 1981). The Illinois EPA, alone, acquired the “administrative,
technical and enforcement clements of the sonrce review provisions of 40 CFR. § 52.21." [fd
at page 9,582]. By so doing, the USEPA did not retain responsibility and does not possess
authority with the Illinois EPA for coordination with the DOI. Consistent therewith, the EAB
has found that the Illinois EP A “stands in the shoes of the Regional Administrator [and must]
follow the procedural requirements of Part 124.” fre re West Suburban Recycling and Enevgy
Center, L.P., 6 E.AD. 692, 707 (EAB 1996). In aceordance with such precedent, the Tllinois
EPA acted in the stead of the USEPA and appropriately consulted with DOT as part of the permit
Teview process,

While the Clean Air Act and the Illinois Environmental Protection Act do not envision

the dual role for the USEPA and the Illinois EPA as suggested by the Petitioners, simply

assuming for a moment that the USEPA withheld some permitting authority, it does not change

Piains opinion did not pertain to a review by the USEPA of a PSD permit issued by a delegated authority
but coneerned the USEPA’s decision to grant a PSD permit for two coal-fired electric power plants.
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that any adverse impact finding demonsiration must be made to the State. Section
165{d}2)c)it) of the Clean Air Act states, in {ls entirety:

In any case where the Federal Land Manager demonstrates to the satisfaction

of the State that the emissions from such facility will have an adverse impact

on the air quality related values (including visibility) of such lauds, notwithstanding

the fact that the change in air gualily resulting (rom cmissions from such facility

will not cause or contribute to concentralions which exceed the maximum allowable

increases for a class [ area, a permit shall not be issued.
See, 42 U.S.C. § 7475(d){2)c)ii). (emphasis added)."* It is difficult to envision how the
USEPA had any permitting authority to withhold. The Clean Air Act specifics that the DGI must
demonsirale to the satisfaction of the State rather than the USEPA that the facility will have an
adverse impact on a destgnated Class T area. In light of the foregoing, the applicable law does
not require both the 1ssuing authority, here the Mlinois EPA, and the USEPA io each consull wiih
the DOL! prior to the issuance of a PSD permit. Tt is suflicient that the Hlinois EPA participated
in the required consultation with DOL. See, 46 Fed. Reg. 9,580 (Jan. 29, 1981) {Illinois EPA
must appropriately apply the provisions of 40 CF.R. § 52.21),

3. Petitioners fail to show that the Tllinois EPA’s decision to rejeet DOTPs
adverse impact finding was clearly erroneous or otherwise merlts review.,

[n the second prong of Pelitioners’ arguments, Petitioners profess thal the Tllinois
EPA's decision to rgject DOI's adverse impact finding was unrcasonable and arbitrary. [See,
Petition at pages 70-73). In presenting this argument, Petitioners contend that the emission
reductions that have laken place since 1990 are not relevant to the Illinois EPA’s deeision, [See,
Petition at page 71]. In addition, Pctitioners asserl that the Illinois EPA failed to detail how the
changes to the final permit adequately addressed DOI’s concems. [See, Petition af page 72-73).

Finally, Petitionets siress that the Illinois BPA failed to address DOI’s concern that modeling

a—

152 The emphasized language was not included in the quatation set forth in the Petition, [See, Pefition af
page 70,
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employed a 30-day rolling average rather than a 24-hour average for SOs. [See, Petition at page
72).

i The Illinois EPA properly considered and responded to DOI’s adverse
impact finding.

Prairic Statc performed an evaluation of the visibility impacts from the proposed
plant to the Mingo Wilderness Area. The evaluation, performed by Earth Tech, Ing., reviewed
by Dr. Ivar Tombach, snd submitted to the Itlinois EPA as part of the permit application was
modeled after the applicable regulations and guidance. Several documents or informational
reforences relating to Mingo were made a part of the Adminisirative Record compiled by the
Illinois EPA in this proceeding. These documents that were considered ;;3},? the Illinois EPA

during the permil review arc located in footnote 153."* The Administrative Record not only

153 [See, Respondent's Exhibil 45 (Praivie State Generating Company, Inc. Class I Air Quality Modeling
Protocel, March 2003); see also, Respondent v Exhibit 46 (Letter from Dianna Tickner to Chris Romaine
regarding Praivie State Generating Station's Visibility Analysits, duted April 23, 2003, and attachments},
see also, Respondent's Exhibit 47fApplication of CALMET and CALPUFF to Assess the Impacts of fhe
Proposed Prairie State Generating Station at the Mingo Wildlife Refuge, dated April 2003); see aise,
Respondent’s Exhibit 43(Letter fromn Dianna Tickner fo Rob Kaleel regarding Final Results of Class |
Modeling, dated August 8, 2003, and attachments)).

[See, Respondent s Exhibit 49¢Letter from Michael Teague, Highland Marine Enterprises, Inc., regarding
Update on Prairie State, dated October 7, 2003}, sce also, Respondent’s Exhibu 43, see alse,
Respondent's Exhibit 50¢Letter from Dianna Tickner to Chris Romaine providing Supplemental
Faforination regarding Prairie State Permit Apphication, dated December 19, 2003 {sic] and attuched
Prairie State Generating Station Maximum Compiiant Emission Rate for the Class I Increment), see also,
Respondent's Fxhibit 51(Addendum: Updated Class { Increment Analysis for the Prairvie State Generating
Station and Calculation of the Maximum Compliant Emission Rate, dated January 14, 2004); see also,
Respondent's Exhibit 32¢Letter from Dianna Tickner to Chris Romaine providing Addifional Information
in Support of Prairie State Generating Company's PSD/Title IV Permit Application for Prairie State
Generafing Station, duted April 19, 2004, and attachments); see aiso, Respondent’s Exhibit 53(Letter
Srom Paul Haoffman, Acting Assistant Secretary, Fish & Wildlife & Pavks, DO, to David Kelaz, dated
May 14, 2004, and aitachments), se¢ also, Respondent's Exhibit 44; see alsp, Respondent’s Exhibit 54
{Letter from Dianna Tickner, Vice President, Prairie State Generating Company, to Charles Matoesian,
Hearing Officer, fllinois EPA, responding to Commenis Submitted June 17, 2004, by Robert Ukeilev on
Behalf of the Sterra Club, the Clean Air Tusk Foree, and the Lake County Conservation Alfiance, dated
July 12, 2004); see also, Respondent'’s Exhibit 5; sec also, Respondent’s Exhibit 55 (Letter from Dianna
Tickner to David Kolaz, dated October 28, 2004, and attachmentsy, see alse, Respondent's Exhibit 56
{Letter fromt Dignna Tickner to Laurel Kroack regarding Potentiad Visibility Impacts at Mingo, dated
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verifies that the Tllinois EPA performed an extensive review of the issues sorrounding Mingo but
that the Ilinois EPA possessed familiarily with the same.

While, the thrust of Petitioners’ argument stresses DOI's May 2004 finding that
emissions {from the proposcd plant may adversely impact the Mingo Wilderness Arca, DOI hears
the burden of demonstrating to the State that the proposed plant will adversely impact air quality
related values a1 a Class I area. See, 42 USC §7475(d)2)(c)(ii). The lllinois EM'A performed an
extensive review of modeling indicating that the change in air quality at Mingo due lo emissions
from the proposed plant wouald not cause or contribute to concentrations in excess of the
increment.'™ See, 42 U.S.C. §7475(d)(2){c). Morcover, the Tincis FPA performed a detailed
review of the proposed plant’s potential impact on the visual air quality at Minge, Onding that it
would not have an adverse impact on such air quality related value. In conjunction with the
Mincis EPA’s review, Prairie State ran CALPUFF consistenl with medeling guidelines,
employed permitted 30-day rolling average emission rates, examined the hours that the
Mingo Wildermess Area is open to visitor use, and utilized Visibility Method 7 to account
for the impact of the proposed plant in conjunction with natural weather events on visitor

155

use.

(i, =~ CALPUFF

December 232, 2004); see also, Respondent's Exhibit 57 (Letter fram Lanrvel Kvoack to Deputy Assistant
Secretary Hoffman, dated Janwary 13, 2003)).

159 [See, Respondent's Exhibii 48, Application of CALMET and CALPUFF to Asvess the Impaces of the
Proposed Prairie Stale Generating Station on Mingo Wilderness Areq; Addendum. Cumulative Impact
Analysis - Praivie State Generwting Station; see alvo, Respondent’s Exhibit 500, Prairvie State Generating
Stettion Maxinppn Compliant Emvission Rate for the Class [ Increment; see also, Respondent's Exhibit 51,
see also, Respondent s Exkibii 38 (Addendum: Update Cumulative SO, Class T Inerement dnalysis for the
Prairie State Generating Station, May 2004); see alvo, Respondent's Exhibir 5, Addendum: Updated
Cunnifative 50; Class I Increment Analysis for the Prairie State Generating Station|.

155 [Sea, Respondeni 's Exhibit 43; see alvo, Respondent's Exhibit 48).
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Prairie State made use of CALPUFF and its meteorological model CALMET to project
visibility impacts from the proposed plant.’*® TSEPA’s Guideline on Air Quality Models
{“Guidelines™) provides the regulatory application of air quality models used to assess criteria
pollutants. See, 40 CFR 51, Appendix W. [n April 2003, the USEPA made several changes to
the Guidelines including the adoption of CALPUFTF as the “preferred technique for assessing
long range transport of pollutants and their impacts on Federal Class [ areas.” 68 Fed. Reg.
18,440, 18,441 (April 15, 2003); See afso, 40 CFR 51, Appendix W, Section 8.2.6{c). The
Interagency Workgroup on Air Quality Modeling recommends CALPUFF to gvaluate the air
quality impacts of the enussion sources. [See, Respondent’'s Exhibit 39 (Interagency Workgroup
on Air Quality Modeling Phase 2 Summary Report and Recommendations for Modeling Long
Range Transport Impacts, USEPA, EPA-454/R-98-019, December 1998)).

The models constder light scattering as well as light absorbing compounds and, in this
application, the contribution of sulfate and nitrale to visibility reduction were of greatcst
imporiance. Sulfatc and nitrate react with ammeontia in the atmosphere to form sulfate and nitrate
compounds that condense to create particles. In high humidity clonditiﬂns, these particles attract
water molecules to grow to a size that is equivalent to the wavelengih of visible light; such
particles are particularly effective at scattering light. CALPUTF takes into account the growth
rate of these hygroscopic particles and the ensuing visibility impacts is measured, in terms of a
percentage, as light extinction, (i.e., the amount by which visibility can expect to decerease).'” In

addition, meteorological and dispersion modeling simulations were conducted for a three year

15¢ [See, Respondent's Exhibif 45; see also, Respondent's Exhibit 48, The Prairie Siate Generating
Station: Predicted Class I Avea Impacts Satisfy Clean Air Act Reqguirements, Appiication of CALMET and
CALPUFT to Assess the finpacis of the Proposed Prairie Sigie Generating Station at the Mingo
Wilderness Avea, see also, Respondent'’s Exhibit 43).

157 [fd].
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period (1990, 1992, and 1996) based upon the availability of the Penn State/NCAR Mesoscale
Model datasets.
(ii).  30-day rolling average cmission rates
While Prairic State made use of a 30-day rolling average emission raie for 8O; rather

than a 24-hour average in the modeling, the [llinois EPA gave reasonable consideration to the
use of 3 24-hour average. However, the [{linois EPA uitimately determined that in a comparison
of the 30-day limit to the 24-hour limit, the 30-day limit is the more representative limit to use in
the vigibility modeling.** As evidenced by the permit, the Illinois EPA included both a short

' The permit requires Prairic State to

and long-term limit for the cniena pollutant, SO..
continuously meet the 0,182 Ib/mm Biu limit, however, due to the possibility of infrequent
upsets, the short-term limit has initially been set at 3,126 Ib/hr (0.42 tbs/mmBtu), uliimately
dropping to 2,450 Ib/hr (0,32 Ibs/mmBtu). The inclusion of both emission limits makes the
permit guite restrictive due to the short-term limit controlling the inherent variability of the long-
term average.'®!

Employing the 30-day rolling average SO; limit, 0.182 Ibs/mmBiu, modeling indicates

four days in three years with a visibilily extinction over five percent (oue day over ten

=8 [H).
159 (Seze, Respondent’s Exhibit 43).

Lt The dralt permit included a 24-hour SO, linut of 0.42 lbs/mmBtu and a 30-day BACT 50, limit of
0.182 lha/mm Btu. In responsc te concerns rased by the Federal Land Manager, the 24-hour SOy limit
will drop from 3,126 Ib/hr which is equivalent to (.42 lbs/mm B at the maximum design heat inpul
capacity of a boiler to 2,450 Ib/hr, daily average, cquivatent to 0,33 lhs/mm Bta. [See, Petitioners’
Exhibit 1, Unit Specific Condition 2.1, 7{a)(i).

161 The shorl-tecm limits were used in both the NAAQS and the mcrement modeling; neither modeling

showed violations of these eriteria. [See, Section N and O of the Response to Petition for Review; see
ulso, Respondent 's Exhibit 43; see afso, Respondent’s Exhibir 3},
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percent).'™ The lkelihood of the worst meteorological conditions (i.e., associated with a five
percent vigibility impact) combining simultaneously with an upset condition is 0,015 percent or

1% Given the low probability of such an event, modeling visibility impacts

one day in 18 years.
with the short-term limit would inappropriately overstate impacts because emmissions from the
plant must also comply with the long-term limits (i.e., 30-day and annual).'* See also. In re Old
Dominion Electric Cooperative 3EAD. 779, fn. 12 (Adm'r 1992) (finding it was not
clear error for the State to determine that the FLM s use of the 24-hour average to estimate
visibility impacts tended to overstate impacts).

(iif). Consideration of the impaets from the proposed plant in
conjunction with the hours of visitor’s use and natural weather
events,

As previously discussed, the regulations specifically focus an adverse impact finding on
the individual source’s impact to the visitors’ use of the designated Class I area. See, 40 CFR §
52.21(b)(29) (adverse impact on visibility to consider “times of visitor nse of the Federal Class |
area”). While Prairie Siate made use ol the background concentration for Mingo, consistent with
the PSI} regulations, Praine Staie considered how the proposed plant would, in fact, affeet a
visitor's nsc of Mingo. Accordingly, Prairic State reported the effect of the proposed plant on
Mingo during times when visitors might have their visual expetience impacted by emissions

163
from the source.

162 [See, Respondent s Exhibit 48, Application of CALMET and CALPUFF to Assess the Inpacts of the
Proposed Prairie State Generating Station «f the Mingo Wilderness dvea, Table 5-4 {o 5-0).

13 [See, Respondent's Exhibit 43].
164 [#4].

‘65 [See, Respondent's Exhibit 48, The Prairie State Generating Station. Predicted Class I Area fmpacts
Satisfy Clean Air Act Regquirements).
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The language is also clear that visibility impacts are to be compared against natoral
condilions, See, 40 CFR § 52.21{b}29) {adverse impact on visibility to consider “the frequency
and timing of natural conditions that reduce visibility™). In fact, past DOL statements have
interpreted the term “natural conditions™ to include significant meteorological conditions such as
fog, precipitation and naturally occurning haze. For instance, in December 2002, DOI nolified
the Montana Department of Environmental Quality that the proposed operations at the Roundup
Power Plant (RPF) would have an adverse impact on designated Class | areas, specifically, the
Yellowstone National Park and the UL Bend Wikiemess Area. [See, Respondent’s Exhibit 60
(Letter from Craig Manson, Assistant Secretary for Fish and Witdlife and Parks, United Statex
Department of Interipy, to Jan Sensibuugh, Director, Montana Department of Environmenial
Ouality, dated January 10, 20034]. On January 10, 2003, DOI acknowledged receipt of
supplemental information including additional data and Tarther discussions of “modeling
assumplions and analysis,” [fd]. In its further review, the DOT concluded by stating:

It is our interpretation that ‘natural conditions’ include significani metcorological

evenls such as fog, precipitation, or naturally ocewrring hase, Based on the

information received and subsequent analysis of that data and the pelicy guidance,

I have concluded that on those days when RPP was shown in the original analysis

10 have resulted in a visibility extinction of 5 percent or more a weather event

was the most significant source of the visibility extinction and not the RPP

emissions. Therelore, [ hereby withdraw my delermination ol an adverse impact

on related air quality values, including visibilily, for YNP and UL caused by

operations of the proposed RPP.

[/d.]. In accord with such precedence, Prairie State pathered information “representative of

Mingo during these weather events and used these local data (principally relative humidily) to
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estimate PSGS’s impact on Mingo’s visual air quality and local visual range data durnng fog and
precipitation to estimate natural visibility impairments.”™'®®
{iv). IHuman perception of changes to lizht extinction

Employing CALPOST Method 2, which implements the methodology of the Interagency
Werkgroup on Air Quality Modeling, Prairic State calculated the change in light extinetion due
fo emissions from the proposed source,'” The impacts to light extinction were presented as a
percent change in extinetion from background concentration values identified for Mingo,'*® The
analysis indicated that Mingo may experience four days in three years where the perceptible
change in light extinction may be greater than five percent.’®

Consistent with the Codc of Federal Regulations’ focus on visibility irapairments that are

humanly perceptlb]e,]m Prairie State submitted a report by D, Ivar Tombach titled Humar

168 [ See, Respondent s Exhibit 48, Application of CALMET and CALPUFF to dssess the Impacts of the
Proposed Prairie State Generating Stafion af the Mmmgo Wilderness drea, at 3-2, The Proirie State
Generating Station: Predicted Class I Avea Impacts Satisfy Clean dir Act Regulrements).

167 [See, Respondent's Fxhibit 45, page 4-18; see alvo, Respondent's Exhibit 458, Application of CALMET
and CALPURF to Assess the fmpacts of the Praposed Pravee State Generating Statfon at the Mingo
Wilderness Area).

159 [F4).

189 Prairie State’s consultant, Earth Tech, predicted 4 days with impacts greater than 5 pereent of natural
conditions: 6.1 percent on June 28, 1992, 12.1 percent on August 4, 1992, 6.4 percent on Scpternber 16,
1996 and 7.5 percent on Novetnber 27, 19%6. [See, Raspondent’s Exhibit 48, Application of CALMET
and CALPUFF fo Assess the Impacts of the Proposed Praivie State Generating Stalion at the Mingo
Wilderness Area, Table 5-4 to 5-6]. In a related memorandum, Naturad Visibifity Conditions at the Mingo
Wilderness dveq, Dr. Tombach considered the contribution of organic matter to the natural background
extinetion. If considered, the natural background extinction would further reduce the predicted impact
values. Dr. Tombach caleulated the adjusted values it such a scenario to be 5.7 percent, 6.1 percent, 6.8
percent and 11.0 percent. [See, Respondeni s Exhibit 48, Notural Visibility Conditions af the Mingo
Wilderness dreq, Dr. Tombach]. Although not deemed necessary by the Illinos EPA, the Illinois EPA
indicated to the Federal Land Manager that offsets from the Ameren Grand Tower facility were available,
[See, Respondent's Fxhibit 37]. The FLM never cxplained why the offsets contained within the Ameren
federally entoreeable permit were not acceptable, [/d: see also, Respendent’s Exiibit 53}

7% Section 169(ANgNE) of the Clean Air Act states that the terms “visibility impainment and
“impairment of visibility™ are to include “reduction in visual range and atmospheric discoloration,” See,
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Perception of Visibility Impairment af the Mingo National Wildlife Refuge and Wilderness Area
to the Illinois EPA that sought to assess ils findings in this context. Dr. Tombach used recently
published and peer-reviewed research to conclude that, at least as applied to the Mingo
Wilderness Area, FLM’s five percent threshold criteria to assess visibility impacts employed
dated assumptions of the extent of change humanly perceptible in visual air quality in ouldoor
scenes.' " The research indicated to Dr, Tombach that for the vistas at Mingo the human eye
could only detect a ehange in visual air qualily greater than 20 percent.'”® His conclusion was
generally derived from two key parameters ideniified by the rescarch, the colorfulness of the
vistag at Mingo and, the relationship of the vistas® calorfulness 1o the relatively short natural
visual range of the length of the vistas’ viewing paths (i.., ebserver-to-target distance).'™ In
fact, Dr. William C. Malm, DOT's principa] visibility scientist, agreed with Txr, Tombach that
five percent is below the threshold of human perception of visibility impairment at many fish and
wildlife areas (such as Mingo), stating:

[M]ost landscape features have this characteristic - you see scenic clements

within a few feet of yourself and a continuum of fealures aul to o distant of the

visual range or where features disappear. Under high extinetion the distances

involved are a fow kilometers which in arcas such as the Grand Canyon the

distances involved are hundreds of kilometers. flowever, if a view does not

inciwde the fundscape features at or near the visual range or the maost sensitive

distance than the change in extinction will be higher than the 3% suggested

in the FLAG guidance. Tsuspect that this is the ease in many fish and wildlife
areas.

42 U.8.C. § 7479(A)g)(6). Visibilily Impairment is further defined us “.. .any umanly percepiible change
in visibility (light extraction, visual range, contrast, coloration) from that which would have existed under
natural conditions™. See, 40 CFR §51.301. (emphasis added).

Y [See, Respondent’s Extibit 44).

V12 [See, Respondent's ixhibii 48, Human Perception of Visibility Impairiment at the Mingo National
Wildtife Refuge and Wilderitess drea, fvar Tombach, Pi.D.].

M at pages 7-8).
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[See, Respondent's Exhibit 55, electronic mail from William Malm, National Pavk Service,
Colorade State University, to John Vimoni and Mark Scruggs, National Park Service, dated
March 3, 2004, 9:58 am].

As the four highest predicted visibility impacts to Mingo were each much less than 20
percent, the Administrative Record supports the [llinois EPA’s finding that visibility impacts
would not be perceptible to visitors. In sum, the changes are not humanly perceptible, they don’t
interfere with the enjoyment of a vizitor's visual experience at Mingo and therefore, do not mest
with the definition of an adverse impactl on visibility. See, 40 CFR § 52.21{b}29); see alse, 40

CFR § 51.301.

(v).  Illinois EPA’s consideration and response to DOI’s adverse
impact finding.

Despite DOI’s principal visibility scientist, Dr. Malm, agreeing with Dr. Tombach
that five poreent is below the threshold of human perceptien of visibility impairment at many
fish and wildlife areas, thce Petitioners argue that the Illinois EPA failed to explain how the
changes in the final permit address DOI's adverse impact finding and that the Illinois EPA faited
to adequately respond to DOI's concems relative to coal-washing and blending of low sulfur
coal.'™ [See, Petition at pages 72-73). As articulated by the Responsiveness Summary, certain
limits were not considered by DOI in its initial adverse impact finding. These included lowering

the BACT limit NO, from 0.08 to 0.07 lbsfmmBtu; curtailing the daily SO, limit by 20 percent

17 The Illinois EPA adequately responded to DOI's concerns regarding coal washing and the use of low
sulfr coal. As previousty discussed in Section I, Prairie State evaluated coal washing determining it is
not a viable alternative for the proposed plant due fo the associated economic, energy and environmental
imapacts. The Illinois EPA concurred in its own coal washing analysis. [See, Section I; see also, Section
E] {discussing the Illinois EPA’s consideration of low sulfur coal). In addition, the Petitioners misstate the
terms of the permit, the [llincis EPA only allows Prairie State Gencrating Station to use washed coal from
other mines in limited, defined circumstances. [See, Petition at page 72; see also, Petitioners ' Exhibit |,
Unit-Specific Condition 1.3).
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within 24 months of boiler start-up;'™ setting an additiona) BACT limit for SO; in terms of SO;
percent control efficiency; and dirccting Prairie State to comply with a lower annual SO; limit
until 2013, The permit also requires Prairie State to purchase 25 percent morg $0; allewances
{in proportion to actual SO; emissions) than required to mect the existing Acid Rain
requirements until Clean Air Interstate Rulg (“CAIR"} takes effect. DOI also failed to consider
other events that impact emissions including the develepment of a Consent Decree to specifically
address emissions from Dynegy’s Baldwin plant and the USEPA’s Iactual adoption of CAIR.
[See, Petitioners’ Fxhibit 12, Kesponse to Comment No. 306].

In light of the aforementioned portions of the Administrative Record, Petitioners have
failed to show clear error in the Illinois EPA’s response to this issue. Petitioners barely atlempl
to refute the changes delineated in the Responsiveness Summary suggesting that the Illinois EPA
should have provided more explicit details as to how these changes address DOL’s adverse
impact finding and that the over-purchase ol additional 8O; allowances is iemporary. [See,
Petition at pages 71-75). The Illinois EPA summarily responds that the Administrative Record
clearly and convincingly supports the Illinois EPA’s determination that emissions from the
proposed plant will not adversely impact visibility at Mingoe. [n addition, the provisions for 5O,
alowances are more accurately characterized as a transiiional device. They address the period of
time untit the Clean Air Acl Interstate Rule or other similar regional emission conirel program

takes effect to further lower emissions from coal-fired power plants on an overall basis. When

75 While the permit requires a SO, optimization study within 180 days of initial startup of the boiler to
determine whether a lower houtly 8O, limit may be reliably achieved, the permit does not allow Prarrie
State to continue to maintain the initial SO, daily limit as Petitioners wouid like the EAR to believe. {See,
Petition at pages 73-74]. The permit lowers the daily emission limil within 12 months of completion of
the imtial performance tests or 24 months after stavtup of the beilers, whichever cceurs first. At thar tume,
80, eissions shall not exceed 2,450 Ib/hour, daily averags from the boiler. This period allows for the
{urther shakedown of the scrubber as may be needed to achieve this lower daily limit, [See, Petitioners’
Fxhibit {, Unit-Specific Condition 2.1.7(a){i)],
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this program comes into place, the accompanying devaivation of 3O, allowances will assure that
the proposed plant is accompanied by even greater reductions in emissions at existing plants than
oceur during the transition period.

Despite clear support for the Illinois EPA’s finding that emissions from the proposed
plant will not adversely impact visibility at Mingo, the Illinois EPA gave more than reasonable
consideration to the FLM’s claim of an adverse impact electing to require additional
modifications to the permit that further reduce emissions of the precursors to light extinetion,
NO, and 80;. See, fn re Old Dominion Electric Cooperative 3EAD. 779, (Adm'r 1992).
While the Tllinois EPA’s written responsc might have contained fiwther details as to how these
changes to the permit adidressed DOI's earlier findmg, these circumstances should not form the
basizs for review., Cf., in re Kendall New Century Developmeni, PSD Appeal No, 03-01, slip op.
at 13-14, Ih. 13 (EAB, April 29, 2003}, The response to the comment was sufficient to articulate
the basis of the linois EPA’s decision. [fd.].

Petitioners also contend that Illinois EPA’s asseriion that emissions have declined since
1990'™ has no bearing on the instant permit decision and thus, does not suitably respond to
DOT's concerns. [See, Petition at pages 71-72]. Again, Petitioners’ statements are contrary to
prior DOT statements on the issuc. DOI has previously considered emissions reductions achieved

by the permitting authority in its visibility analysis. [See, Respondent s Exhibit 60 (“We

17 For instance, USEPA’s Acid Rain Progress Report indicates that since 1990 annual $5O; emmssions
have declined 32 percent and annual NOx emissions have declined 37 percent. [See, Respondeni’s Exhibit
57]. Under a nationwide cap and tradc program, the Acid Rain Program requires reduction in SO, by 50
percent from 1980 levels, [/d.]. NO, emissions have also decreascd as a result of the federal NO, SIP Call
that establishes a region-wide cap on NC, emissions from power plants during the ozone season. [Ld].
Ilinois has also adopted regulations that require reduced NO, emissions from power plants during the
ozone season., See, 35 Il Adm. Code 217, Subpart V. NG, emissions have declined in IHinois from
284,725 tons per year in 1996 to 171,336 tons per year in 2002, [/d]. Illinois has also seen a significant
reduction in SO; emissions from coal-fired power plants in 1996 at 731,379 tons per year to 336,586 tons
per vear in 2002, [/d].
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appreciate the opporiunity to work closely with DE(Q to carefully analyze the impacts of new
power plants on air quality values, including visibilily, in Class I arcas and to take mto account
the considerable reductions in emissions that the DEQ has already secured in the region thus
significantly improving air quality values and visibility”)]. Accordingly, the EAB should decline
consideration of this issue becausc the Petitioners fail lo demonstrate clear crror in the Ilinois
EPA's responss to comments.

b, Petitioners Tall to show that the Illinois EPA commitied ¢lear error in
its notice to the puhblic.

Petilioners’ last arpument alleges that the [llinois EPA neglected to explain its basis lor
rejecting DOI’s adverse impact finding in the Public Noetice and thus, failed to meel the
minimum notice requirements of 40 C.F.R. §52.21{p¥3). [See. Petition at pages 73-76].
According to the Petitioners, the information contained in the Public Naotice, the cnsuing
reference fo the Project Summary, and the discussion provided in (he laler document. in sum, did
not provide the public with adequate notice. [f4.]. In particular, Pelitioners take exception to the
Public Nodice directing the public to access repositories to obtain the information submitted by
the Federal Land Manager and its reference to the Praject Summary for an explanation
concerning the llinois EPA's decision. [f4.]. Petitioners concluded by asserting that the Project
Summary misstates the Federal Land Manager's findings. [/d at page 76].

(i} Petitioners’ argument fails to satisfy the EAB’s procedural
requirements for obtalning review,

Comments submitted during the public comment period laulted the llinois EPA for
failing to provide adequate notice of why the agency was rejecting DOI's adverse impact
linding. [See, Petitioners’ Fxhibit 12, Response to Comment No. 314]. The lllinois EPA

responded to this issue in the Responsiveness Summary, cxplaining that 40 C.F.R. §32.21{p}3)
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requires the public notice to either inclnde an explanation of the Illinois EPA’s decision or notice
concerning where such explanation may be found. [fd.]. The [llinois EPA noted “[tThe public
notice for the draft permit indicated where the 1llinois EPA had addressed USFWS’ concems and
explained its finding of no adverse visibility impact, which satisfied applicable requirements.”
[fd.]. Interestingly, Pctitioners do not suggest the lilinois EPA’s response to comments is clearly
errongous or otherwise warrants review, In fact, Petitioners do not address the Jllinois EPA’s
response to public comments at all. “In order to cstablish that review of a permit is warranted,
§124.15{a}) requires a petitioner (o both state the objections to the permit that are being raised for
review, and to explain why the permit decision maker’s previous response to those objections
(i.e., the decision maker's basis for the decision) is clearly errongous or otherwise warranis
review.” In re Commonwealth Chesapeake Corp., 6 ELAD. 764, 769 (EAB 1997) giting, In re
Puerto Rico Electvic Power Authority, 6 E.AD. 253, 255 (EAB 1995); In re Genesee Power
Station L.P., 41 E.AD. 832, B66 (EAB 1993}, A petitionar may not simply repeat objections
previously made during the public comment period. See, n re Knouf Fiber Glass, GMBH, 9
E.AD. 1, 5 (EAB 2000, citing Sutter, 8 E.A.D.0B0, 687 (BAB 1599); In re Encogen
Cogeneration Facility, 8 EAD. 244, 251-252 (EAB 1999). The burden is on the petitioner to
establish that the permit issuer’s response to comments was inadequate. In re GMC Delco Remy,
7 E.AD. 136,141, [h. 14 (EAB 1997); see alsa, In re Exxon Co., U5.4., 6 EAD. 32, 38-39, n.
7 {EAB 1995%; see also, In ve South Shore Power, L.L.C., PSD Appeal No. 03-02, slip op. at 12-
15 {EAB, June 4, 2003) {review denied where Petitioners neglected to address how the
Administrator’s response to comments failed to respond to Petitioners terrain and meteorology
CONCErNS).

(ii}.  Petitioners fail to show that the Illingis EPA’s public nofice
was ¢clearly erroneous or otherwise merits review.
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Turning to the merits of the issue, Seclion 52.21{p} govems the [llinois EPA’s
responsibilities in the event {that the FLM makes an adverse impact finding. Sectlion 52.2] {p}(3)
requires the Administrator to consider any analysis performed by the FLM within 30 days of the
Section 52.21(p)1) notification by the Administrater.”” In the event that the Tllinois GPA finds
that the FLM’s analysis does not demonstrate to its satisfaction (hal an adverse impact wiil occur,
the Tllinois EPA “must in the notice of public hearing on the permit application, either explain
his decision or give notice as to where the explanation can be obtained.” See, 40 CFR
§52.21(p)}3). The langvage is clear, it is sulficient for the [llinois EPA to either explain its
position in the public nolice er provide notice of the lacation where the explanation may be
oblained.

.fni the Public Notice, the [llinois EPA not only inlormed the public that DOT submitted
information concerning the proposed plant’s potential impacts to the Mingo Wildemess Area,
but that all such information including the FLM’s analysis of Praitie State’s visibility modeling
was available at the listed repositories, [See, Respondent's Exhibit 61 (Notice of Public flearing
and Comment Period)]. In addition, the Public Notice referenced the Project Summary for an
explanation of the llinois EPA’s opinion. {£d. ].- Thus, the Public Notice clearly notified the
public where it could access an explanation of the Illineis EPA’s opinion in accordance with 40

C.F.R. §52.21(p)(3}. [fd].

177 Arpuably, since the FLM failed to provide iis determination within 30 days of the 1llinois EPA
providing notice to the FLM of the proposed plant that may impact a designated Class I area, the Illinois
EPA was not required to explain its decision in the public notice or elsewhere, See, 40 C.F.R. §52.21{(p).
In the same token, Ilinois EPA was not obligated to consider FILM's deternunation in accordance with 42
(18.C. § 7475(dN2MC)01) and 52.21{p) but rather only in the fashion of other public comments.
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Similarly, the Project Summary notified the public of the basis for the Illinois EPA’s
decision. [See, Respondent’s Exhibit 17]. This was accomplished through a discussion of the
results of Prairie State’s vigibility modeling, specifically:

Prairie State’s visibility modeling for the emissions of the proposed plant over a period of

three years identified one day with reduced visibility corresponding to greater than 0

percent light extinction (12.1 percent) compared to natural conditions. The modeling also

identified three days with light cxtinction between 3 and 10 percent.
[See, Respondent's Exhibit 17, page 24]. Contrary to Petitioners” assertions, this statement was
not & misstaternent of the Federal Land Managers® findings, but part of the required explanation
of the 1tlinois EPA’s decision concerning the Mingo Wildlife Refuge. [See, Petition at page 76).
In fact, the Hlinois EPA went onto state that these impacts exceeded the five percent light
extinction threshold relied upon by Federal Land Managers. [See, Respondent's Extubit 17, page
24]. Whilc the Hlinois EPA may not have specifically discussed DOI’s findings in the Project
Summary as Petitioners might have liked, this mformation was adequately conveyed in the
Project Summary and was disclosed to the public during the public comment period through
access to the repository. The text of the statutory provision reliecd upon by Petitioners wus
thercfore fulfitled. Rather than narrowing the construction of 40 CFR § 52.21{p)(3) to permitting
only an explanation of the Administrator’s decisien in the public notice, the EAB should give
effect to the full meaning of Section 52.21(p)(3). This includes the ability to give notice to the
pubtic of where it can obtain an explanation to the Administrator’s decision. Accordingly, the

EAB should reject Petitioners® argument and deny review on thig issue.

L. The Permitted Limits for PM/PM;, Emissions, Including the Separate Limits for
Filterable PM and total PM,,, Constiteie BACT.

Petitioners raise additional questions regarding the sufficiency of the Itlinois EPA’s
BACT evaluation, which in this section of their Petition addresses the permit limits established

for PM cmissions. The Construction Permit/PSD Approval established two numerical BACT
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17 emissions. One of the BACT limits governs filterable PM

limits refating to PM '™ and PMyq
emissions, which is set at 0,015 Ib/mmBtu on a 3-hour block average. [See, Petitioners’ Exhibit
1, Unit-Specific Condition 2.1.2¢b)(){A)]. The other BACT requirement is 3 total PMyg limit,
including both filterable and condenzable forms, of 0.035 ib/mmBta on a 3-hour block average,
subject to downward adjustment based on further evaluation by Prairie State, with the Illinois
EPA’s concurrence, to detennine whether a lower limit cannot be reliably achieved without the
risks of unacceptable or unreasonable conscquences. [See, Petitioners’ Exhiibit 1, Unit-Specific
Condition 2.1.2(b)()(B) and Condition 2. 1. 17{a)fi} respectively]. Based on this latter permit
condition, the PM;q limit shall be evaluated and lowered based on the results of emissions
testing. [See, Petitioners' Exhibit 1, Unit-Specific Condition 2,1.17(a}(i}]. If such testing is not
performed, the limit shall be lowered te 0.018 Ib/mimBtw, [See, Petitioners ' Exhibit {, Unit-
Spectfic Condition 2.1, 17(u)ir)(4)}. 1f the subsequent evalualion is not completed, then the limit
shall be lowered 1o cither 0.018 Ib/mmBiu or a specific value based on the average of resulis

from the periodic emissions tests, whichever is greater, [See, Petitioners ' Lxhibit {, Unit-Specific

Conelition 2.1 17(a)fii)i3)]."*

118 PM i3 penerically understood to mean “a broad class of chemically and physically diverse substances
that exist as discrete particles (liquid droplets or solids) over a wide range of sizes.” In re Three Mountain
Power, 10 E.A.D. 39, 56 at note 20 (EAB 2001), citing In re Steel Dynamics 1, 9 EAD. 165, 18] (FAB
2000,

179 PM10 is generally understood to mean particulate matter whose “aerodynamic diameter” is less than
10 microns in size. fn re Three Mountain Power, 10 E.AD. 39, 56 at note 20 (EAB 2001), ofting In re
Steel Dyaamics I, 9 TLAD, 165, 181 (LA 2000},

120 Compliance with the separate limits is to be determined by initial emissions testing requirements and
a CONtiNUOUS monitoring system must be installed and operated on each boiler for purposes of conpliance
assutance, [See, Petitioners' Exhibit I, Unii-Speetfic Condition 2,1.8(a) and (b} and Condition 2.1.0fd}
respectively).
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Pctitioners question certain aspects of the Mlinois EPA’s BACT evaluation for PM and
PM,q.® In particular, they raise several arguments challenging the legitimacy of the total PM,
limit and contend that the filterable PM limit is too high based on performance data from other
coal-fired sources. Petitioners also generally argue that neither limit is practically enforceable,

1. The IMincis EPA, as part of its BACT evaluation, properly considered other
performance data for the total PM,, limit.

Petitioners assail the [llinois EPA’s decision to set a total PM g limit of (.035 on the
grounds thal lower limits have been permitted in other instances. [See, Petition at pages 77-79].
Specifically, Petitioners cite to three coal-fired power plant projects {1.e., Thoroughbred
Generating Station, Longview, and Elm Road}), each purportedly similar to Prairie State as
examples of lower BACT limits that should have been cstablished as BACT in this case.’™ [See,
Petition at pages 77-78]. Petitioners clatm that the Illinois EPA failed to articulate any
justification as to why the total PM/ PM;q BACT limmit from those sources should not be selected
as BACT for Prairic State. [See, Pefition at page 78]. In actuality, the Illinois EPA fully
cxplained its rationale for selecting a total PMq limit of 0.035 Ib/mmBiu as BACT in its
Responsiveness Summary and, independent of that discussion, the decision is supported by
evidence in the Administrative Record.

a. Petitioners fail to demonstrate why the Illinois EPA’s responses other
BACT limits for total PM,; were clearly erroneous.

In its Kesponsiveness Summary, the [llinois EPA addressed the very public comment that

mirrors much of Petitioners’ arpument here. [See, Petitioners ' Exhibit 12, Response to Comment

191 Petitioners frame most of their arguments in terms of PM/PM,,.
152 Petitioners claim to offer examples of “four” coal-fired power plants that burm a coal supply similar to

Prairie State but they acivally only identify three plants by name in their Petition. [See, Pefition af pages
77-78].
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Ne. 182). The premise of the comment was that a total PM limit of lower than 0.05 ITb/mmBtu
shonld be demonstrated as BACT, citing several recently permilted prejects invelving coat-fired
power plants burning high sulfur coal (i.e., Thoroughbred, Longview, Elm Road and Trimble).
All of the permiits for those sources reportedly established limits for total PM/PM,g of 0,018
[b/mmBta. ™

The Illinvis EPA responded to (he comment by first acknowledging thal (he 0,05
Ib/mmBiu limit for total PMy, as originally proposed in the drafl Construction Permit/PSD
Appraval, could no longer be deemed BACT. [See, Petitioners' Exhibif 12, Response fo
Comment No. 182], While agrezing thal BACT should be a lower emissions rate, the Hlinois
LPA refused to accept the proposed limits allributed to the other BACT permits. The full text of
this rationale provided:

...the collection of information assembled in this comment does not demonstrate

that a limit of 0.018 lb/mmBtu for total PM;y is achievable in the sensc that the

llinois EPA believes 1s needed to set a BACT limit.
[f:.]. Whale admittedly short (o the point, the Illinois EPA’s belief as to what 18 necded for
sctting a BACT limit must be read in the context of other passages to the Responsiveness
Summary. T'wo responses earlier in the document, the Tllincis EPA articulated a more in-depth
picture of its analysis.

In responding to criticism aboul failing to develop a separate limit for condensable PM,q,
the lilinois CPA contrasted the inherently conservative nature of the air quality modeling

analyses with the “challenges™ inherent in cvaluating BACT for PMyy. [See, Petitioners’ Exhibit

12, Response to Comment No. 180]. For BACT, the lllinois EPA stressed that “an adequate

131 The comment also vaguely referenced a draft permit for the Weston Unit 4 facility that contained a
condensable limit for PM, a Springerville project in Arizona whose total PMq limit was allegedly
permitted at 0,015 Ib/mmBiv and performance data from Deseret’s Utah plani that measured 0.016
IbfmmBGtu for total PM 0.
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understanding of actual condensable PM, emission rates is needed, as BACT must be set i both
provide for the effective control of emissions and to be achievable.” [7d]. Toward this end, the
Illinois EPA looked to the BEAB’s guidance provided in the AES Puerto Rico, 8 EAD at 348,
decision. Significantly, the Illinois EPA explained that the decision contained an express
acknowledgement of the “limited amount of information available upon which to base a BACT
limit that includes condensable PM and the difficulty faced by & permitting authority in setting
an appropriate BACT limit for total PM, for a co;ﬂ-ﬂred boiler” [fd.]. The AES Puerto Rico
ruiimng highlighted the fact that, as recent as 1999, most permitted emission limits for CFB boilers
wete hot “designed to contro! the condensable fraction of PM . [Jd]. As discussed later in this
section, the same constraints poscd by the limited availability of information and the inherent
technical complexilies in the analysis for condensable PM continue to exist for permit anthorities
today.

At another point in the Responsiveness Summary, the Illinois EPA further underscored
the problematical nature of the PM,¢ cvalnation when it discussed 1ts general approach to setting
the BACT limit for total PM . In this regard, the Illinois EPA explained that the .035
Ib/mmPBtu limit was integrally linked to the requirements of Condition 2.1.17, which required a
lowering of the BACT limit based on fiture emissions testing and allowed for a downward
ratcheting of the limit to as low as 0.018 Ib/mmBilu. [See, Petitioners’ Exhibit 12, Response to
Comment No. 168]. The permit condition was characterized as an “essential component” of the
total PMy, evaluation, which was “necessitated by the current state of scientific knowledge about
condensable particulate emissions, total PM, emissions, and their control.” [Id.]. As discussed

in the next part of this section, it is not comncidental that the target limit in Condition 2.1.17 of the
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Construction Permit/PSD Approval is identical to the total PMp limit that has most commonly
heen sct for other newer coal-fired power plants.

The Tllinois EPA also recognized some inherent limitations in the PM momtonng systems
for the proposed project. The Construction Permit/PSD Approval issued to Prairie State included
a requirement for contintious menitoring of PM."™ The permit condition imiposes continuous
menitoring only for the purposc of compliance assurance. [See, Petitioners’ Exhibit I, Unit-
Specific Condition 2. 1. 10{d){)]. This decision reflected concerns about the integration of
continuous emissions monitoring systems {“CEMS™) with the unique aspects of ihe proposed
plant."™ In its Responsiveness Summary, the Illincis EPA reasoned that the “limited experience
with such monitoring systems, especially for boilers with high efficiency 8O, serubbers and
high-mwoisture levels in the stacks” justified the CEMS® use for compliance assurance only, [See,
Petitioners ' Exhibir 12, Response to Comment No. 174]. 'The llinois EPA wenl on o observe
that those same factors could preclude certain optical-based CEMS used for PW monitoring and,
more importantly, could introduce “significant unceriainty” in the correlation curves for
whichever CEMS are selected. [#4.].

The Illinois EPA’s direct responsc to the comment that gave rise to Petitioners’ issue in
this matier perhaps could have been more articulate about the reasons why Prawrie State’s total
PM limit is not immediately identical to other coal-fired sources named in the commenlt.

Howevet, it cannot be disputed that the Tllinois CPA’S reluctance at selting a limit of the type

184 Condition 2.1, 10{d)(i) requires the permittee to install and operate a CEMS on each boiler. [See,
Petitionars " Exhibit 1, Unit-Specifie Condition 2.1 70¢d)(i}].

185 1t is relevant to note that the monitoring requirements imposed by the Construction Permit/P'SD
Approval will hold Prairie Staie to more rigorous standards for eompliance than sources for which such
monitoring is not required. Even though the project’s CEMS will only serve as parametric monitoting
devices, they will nonetheless elicit subsiantially mare compliance-related data for PM than fraditional
periodic testimg,.
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advanced by Petitioners is threaded throughout its other PM/ PM,, responses in the
Responsiveness Summary. A permit authorily should not be preciuded from answering
comments in an abbreviated or even awkward manner, especially where the sum of the permit
authority’s rationale can be inferred from surrounding circumstances or, more precisely here,
responses to similar comments. Compare, In re Steel Dynamics, Ine., 9 E.A.D. 165, 191 (EAB
2000)(while permit authority’s decision-making process regarding the total PMg limit should
have been more clearly explained, the basis for the decision-making could have been deduced
from the record); fn re Kendall New Century Development, PSD Appeal No. 03-01, slip op. at
13-14, note 13 (EAB, April 29, 2003){absence of a direct response is not fatal where “general
explanation in its response to comnients was sufficient to articulate the basis of its decision
distinguishing other facilitics as not comparable™).

Maoreover, Petilioners canmot be heard to complain that the Illinois EPA failed to identify
the type or nature of the information that should be used in setting a total PM10 lint for Prairic
State. The [Hincis EPA indicated in its Responsiveness Summary that the permit’s emissions
testing, together with the requisite technical evalnation by Prairie State, would provide first-hand
knowledge of the PM,, control system’s performance. [See, Pefitioners’ Exhibit 12, Response fo
Comment No. [68]. Tt is therefore envisioned that actual performance data from the source itself,
together with a demonstration that compliance ean be consistently achieved, will provide more
salient and definitive data in aiding the selection of the final limit. It should be noted that the
Pctitioners themselves offer little more than a restatement of earlier comments to this argument,
focusing on little else but the mere existence of lower BACT limits. For this reason, they do not
present a compelling reason for the EAB to accept review.

b. The Illinois EPA’s BACT evaluation for total PM,, is supported by the
Administrative Record.
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Apart from the generalized statements elicited [rom the Responsiveness Summary, the
Iinois EPA’s reasoning with respect to the issue raised by Pelitioners is prominently displayed
clsewhere in the Administrative Record. In tins regard, the Illinois EPA revealed ils thought-
processes on the subjcet of comparative BACT timits for total PMyq in portions of the final
calculation sheet,

The 1llincis EPA first alluded to its dilemma in a discussion abent sulfuric acid mist,
where it was noted that the BACT lmit for that pollutant would serve as an effoetive surrogate
for the control of the condensable fraction of PM. [See, Respondent’s Exhibit 15 at page 1],
The 1llinois EPA contemplated that the surrogate approach, which was reflected in the original
draft permit and carried over into the final Censtruction Permit/PSD Approval, was appropriate
hecause of the “limited data that is available on the rates of condensable parficulate emissions
from pulverized coal boilers.” [fd.]. The Illinois EPA found the data especially lacking in
details for new plants bureing THinois coal from equipment with high-efficiency SCRs. [Fd].
The Illinois EPA went on to observe:

Whiie some permiiting authorities in other stales have established ‘final® BACT

limits that address total particulate matter {fillerable and condensable), the

llincis CPA does not believe that there s an adequale basis upon which to

establish such a final limit for the proposed boilers. ..

[#d]. The discussion also confirmed that the applicable testing method for condensable PM
{i.e., Method 202} allows for different test procedures to reflect the varying approaches by states
in defining (he parameters of condensable PM. [fd]. Basically, there may be an “off-the-page”

leniency for condensable PM emissions as states either pursne their own apiproaches to testing or

allow future “adaption™ of test methods.
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Later in the document, the Illinois EPA returned to the topic of condensable and filterable
PM. After noting that the permit’s initial limit for total PMg is subject to a downward
adjustment based on demonstrated performance, the Tllingis EPA spoke to its general
impressions of other states’ experience. The Illincis EPA stated:

The limits for combined particulate matter set or proposed in these other states,

which range from (0.018 to (0.055 lb/mmBtu, do not provide a reliabie basis to

immediately set a final lint for total PM.
[fd.]. The Illinois EPA then explained its basis for calculating the limit, concluding with the
observation that the “target value™ or potential reduction in the limit following the evaluation
period was being set at (.018 Ib/mmBtu, thus being consistent with the numerical value set by
other states in similar projects. [fd.].

Rased on the information atlached to the final calculation sheet, the gamut of PMY PM,,
limits for coai-fired plants that consist only of pulverized coal designs ranges from 0.0153
Ib/mmBtu to 0.053 Ib/mmBtu. [See, Respondent’s Exhibit 15, Attachment 2.1]. Thirteen of
thirty pulverized coal projects that were permitted or proposed, as depicted in Prairie State’s
spreadsheet for BACT limits, reflected a PMq limit of 0.018 Ib/mmBtu.'*® [f4], However, it is

not abundantly clear that each of those limits include both the condensable and filterable

fractions of PM,;,.  While the notes accompanying the spreadsheet’s table indicate that some of

*%¢ The data for CFB boilers show a similar consistency buf at a2 somewhat lower level than found ameng
pulverized coal operations. [fl].
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the sources permitted at the 0.018 lb/mmBiu limit include both (orms of the pollutant,m

informalion on the remaining sources in the tables is inconclusive, '™

Attachment 2.2, a docunnent created by Shashi Shaly, the assigned permit analyst,
similarly reveals findings from several preminent coal-fired projects that are silent with respect
to the treatment of condensable PM. The internal spreadsheet confirmed Prairic State's findings
that some projects, including Longview Power and Elm Road cited by Petitioners, addressed
both filterabies and condensables with a total PM limit of 0.018 Ib/mmiBtu,

On the whole, the weight of USEPA’s policy lor identifying condensable PM, together
with the rocent EAB riling in AES Puerto Rico, is undouhtedly inflyencing the deliberative
process, One illustration can be seen in the Longview Power project, where the permit writer
noted the “increasing pressures te require sourees to demonstrate compliance by measuring the
filtorable and condensable PM,o.” (See, Respondent s Exhibit 39 at page 40].'™ This type of
development is the essence of techmology-forcing, a policy objective of the Clean Air Act which
Petitioners mention frequently. The permit for the proposed plant resoundingly addresses this
goal. Tt requires use of wet ESPs for control of condensable emissions and sets a stringent
numerical limit for these devices in lerms of sulfuric acid mist, the principle constituent of
condensable PM. By the same token, the uncertaintics that exist in this area may cast doubt as to

whether recent BACT limits for total PM,, set at 0.018 Ib/mmBtu are, in fact, achievable, 1f they

127 As shown by Appendix 2.1, these coal-fired sources include Longview Power, Whelen Eneryy
Center and Trimble County. A limited number of other projects, such as MidAmerica’s Council Bluffs,
possess a PM 4 limit encompassing bath filterables and condensaliles that are higher than 0.018

Ib'mmBtu.

185 Some CFB boiler projects differ in that Southern Illinois Coop and Gascoyne Generating Station
possess limits for fillerable PM only.

188 Notwithstanding the permit analyst’s belief that 4 lower limit for filtevable PM was achievable, the
[Longview Plant’s limit was set at 0.018 [b/mmBitu for total PM,.
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are not, the permitting authorities will be faced with the task of revising such limits so that they
are achievable. And the subject sources will be at risk for enforcement until such revisions are
accomplished. These undesirable consequences are avoided for Prairie State’s proposed plant by
the approach that has been taken, which does not seek to overrsach the available data on
condensable PM emissions.

No one disputes that the field of envirommental science has much to learn about
condensable PM. Petitioners impaticntly declare that it has been six years since the EAB’s AES
Puerto Rico decision yet, truth be told, the universe of knowledge about the subject has not
changed demonstrably gince that time. Admittedly, 2 few more BACT demonstrations may have
surfaced with similar limits for total FM,;, however, the lon's share of these and previous
sources are probably still in a process of being debugged and subject to the usual barrage of
emissions testing, if they have even been built at all. Those few added BACT determinations
may represent a step in the right direction, but in the context of an evolving technical area, they
de not significantly contribule o the selection of a it that must be achievable and can
consistently be met.

The comparison documents also suggest that PSD permits issued for coal-fired projects m
recent years are more likely to have addressed condensable PM and that, of those, most are
projects involving pulverized coal boilers. These boiler operations commonly use selective
catalytic reduction as controls, relying on back-end contrel for SO; emissions and emitting
higher emissions of sulfuric acid mist, a major component of condensable PM. Emissions from
these projects are dependent upon site-specific conditions, including, as evident from the

selection of PM controls for Prairie State, the nature of the coal supply. [See, Petitioners’ Exhibit
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12, Response to Comment No. 157]. Variations in the level of performance for PM controls are
therelore to be expected.

In the Tllinois EPA's best technical judgment, the prior BACT delerminations and
available performance data do not yet yield a reliable hody of evidence from which to establish
an initial BACT limit for total PM,, in the permit at the [evel sought by Petitioners. Another
componnding factor is developments with regard to standardized measurements of condensable
PM, which are currently underway. Given these circumstances, as well as the source-specific
factors presented by Prairic State’s project, the [llinois EPA opted to develop an overall permit
that establishes a conservative level of performance, supported by the air quality analyses, but
subject to tightening based on the results of emissions tesling.

Pelitioners loudly protest that other BACT determinations were ignered but, to put it
succinetly, the Tllinois EPA simply chose a different path that may end up al the same plmc.’m
While the Illinois EPA’s approach may differ from the simpler path taken in other rocent
permits, it should not be regarded as unsound merely because recent BACT determinations have
coalesced around a given limit for total PM,,. BACT determinations are a case-by-case
evaluation and the techuical matters raised by Petiticners’ argument are properly left to
discretion of the permit autherily,

2. The Itlinois EPA, as part of its BACT determination, properly allowed lor
the potentinl revision of the total PM;; limit in the future.

In its heading and text of the Petitioners’ next argument, they challenge that the Illinois

EPA’s decision to impose a permit condition allowing for the possible revision of the total PM,,

3% It Peritioners are correct in their predictions of condensable PM emissions, the path will undoubtedly
end up in the same place. owever, if the path leads elsewhere, the end point will be dictated by the

actual data.
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limit in the future. [See, Petition af page 79]. Although Petitioners raise some technical
cancerns, this argument primarily rests on a legal interpretation.

As previously mentioned, the Construction Permit/PSD Approval contains a permit
condition that contemplates a revision in the total FM,, limit of D,_{}SS Ib/mmBtu hased on
cmissions testing. [See, Petitioners' Exhibit 1, Unit-Specific Condition 2.1.17(a)]. The permit
condition provides that the initial BACT limit shall be revised downward based on the results of
the performance tests unless Prairie State demonstrates, subject to the Tllinois EPA’s
concurrence, that its cvaluation shows that the lower limit cannot be achieved without giving rise
to certain consequences. [fd.]. The permit condition defines those circumstances as either
“unacceptable™ (i.e., “inability to comply with other emission limits... or significant risk to
equupment or personnct™) or “unreascnable™ (i.e., “a significant in¢rease 1n maintenance and
repair needed for the boilers™). [fd]. The permit condition provides that the final limit may be
set no higher than 0,035 Ib/mmBtu or no lower than 0.018 lb/mmBtu. [fd. Ukit-Specific
Condition 2.1.17{a)(Ti){A) and (B)].

As previousiy mentioned, the Illinois EPA’s Responsiveness Summary called attention to
the foreseeable revision of the BACT limit. Tn the Illings EPA’s words, the permit condition is
an “csscntial component” of the total PM evaluation. [See, Petitioners’ Exhibit 12, Response
to Comment No. 168]. The lllincis EPA also explained that the circumstances addressed by the
EAB’s AES Puerto Rico ruling justified a similtar dynamic approach to permitting a total PM,,
limit in Prairie State. [See, Petitioners’ Exhibit 12, Response to Comment No. 180).

Petitioners contend that the permit limit cannot be changed after the PSD Approval is
issued, especially here, where the limit will be changed after construction of the source. [See,

Petition at page 80]. Aswde from being fleeting, Petitioners’ argument completely ignores prior
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decisions by the EAB in construing the atitude afforded to penmit authorities in cstablishing
BACT. The AES Puerto Rico ruling firmly demonsirates that a permit authorily may permissibly
set a BACT limit that can later be adjusted based on post-consiruction results from emissions
testing. In a decision closely analogous to the facts of this case, the EAR alfirmed a Region II
determination that initially set a total PM,q limit for both (ilterables and condensables thal was
subject to an upward, capped adjustment to the limit based on aclual testing results. The EAB
found the approach accepiable, in part, because the permit autherity had pessessed “lillle
guidance regarding achievability” lor measuring condensable PM. AES Pyerto Rico, 8 LAD. at
349, In addition, constraints on the scope of the permitting couditions and a “worst-case™ air
quality analysis also supported the Region’s decision. Interestingly enough, the potential honi
for total PM,. for the proposed two circulating fluidized bed boilers at that facility was set at
0.050 Ib/Ammi3tu.

A similar permitting approach is also illustrated by the EABs decision in Hadson Power
{4, 4 E.AD, 258 (October 5, 1992 decision). In that case, the permit authority chosc to set a
higher initial BACT limit for NOy ermissions with a potential reduction m the limit demonstrated
to be “consistentily achievable™ after commencement of operations. [£4.].  As with Petitioners
here, the environmental granp appealing the decision decried the higher limit a8 not representing
BACT. The EAR aflirmed Region 1I's decision without much substantive discussion.

In addition to its chief legal argument, Petitioners challenge the [Hlinois EPA's lindings
regarding the limited availability of data supporting the evaluation of condensable PM,,. [Sze,
Petition af page 79]. This argument was [ily answered in the preceding scction, Petitioners

also claim that the Mtinois EPA errongously rejected certain performance data for the
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Northampton facility cited in public coraments,'”" [#/]. Petitioners” exhibit reveals the error of
their ways. The only test method 1dentified in the testing and monitoring document is EPA
Method 5, which is confined to filtcrables and does not include back-half condensables. [See,
Petitioners’ Exhibit 46]. In the absence of a test method reference to Mcthod 202, Petitioners
canmnot prevail in its contention.

The Illinois EPA’s development of Condition: 2.1.17 generally comports with the
permitting approaches upheld by the EAB in both AES Puerto Rico and Hadson Power 14. The
specific language of the permit has been crafted to provide clarity and definition to the process
by which the PM limit could be adjusted, Petitioners, on the other hand, offer little in the way of
legal argument and de not offer any substantive analysis refuting the appiicability of the
aforémentioned EAB rulings. Petitioncrs therefore fail to demonstrate that the Illinois EPA’s
decision allowing for a reduction in the ermissions lirmit was clearly erronecus, as the permitling
approach for selecting BACT perfectly comports with prior EAB case authority. Because the
circumstances arc noet particularly unique, Petitioners also cannot show that the issue warrants
EAB review on the basis of an important public policy matter. For this reason, review should be
denied.

3. The [linois EPA, as part of its BACT determination, properly articulated its
rationale for setting the total PM,, limit,

In their heading to this subsection, Petitioners allege that the [llinois EPA did not explain
its basis for establishing the total PM,, limit. [See, Petition at page 86]. Two paragraphs into

their argument, Petitioners discuss how the Illinois EPA explained its basis for setting 0.035

191 In particular, Petitioners argue that performance tests for the source achieved a level of 0.0045
Ib/mmBiu for total PM/PM,, and dispute the Illinois EPA’s response to the comment. The Illinois ERA
had stated in its Responsiveness Susmmary that the emissions test had tested only for condensable PM and
that the state-delegated permit authority had eventually set a limit for total PM/BM,q at 0.018 Ib/mmBiu.
(See, Petifioners’ Exhibit 12, Response to Comment No. 171].
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Ib/mmBtu limit as BACT, [fd.]. The rest of the argument is just as vaguc and confusing. As
near as can be determined, the only flaw that the Petitioners can seemingly clucidate is that the
starling point of the methodology is “too high,” however, Petitioners do not elaborate on this
paint.

The Illinois EPA ‘s rationale for arriving at the total PM/PMp limit is welt documented
in the Responsiveness Summary. Specifically, the [llinois EPA explained that the original
emissions rate of 0.05 Ib/AmnBin used in the air quality modeling was stepped down to reflect
some degree of reduction in condensable PM,, brought about by control of sul{uric acid mist
with (he wel BESPs, (See, Petitioners’ Exhibu 12, Response to Comient No. 176]. The reduclion
agsumed that one-half of condensable PM,y was contrelled by the wet scrubber, thus leaving the
remaining ene-half to he acconnted for in the total PM;p limit. [#4.]. As io the other component
of PM, filtcrable PM was provided a limit of 0.015 Ib/mmBtu. {See, Petitioners’ Exhibit 12,
Response to Comment No. 168], The resulting calculation reduced the upper limit of the air

192 The [llinois EPA went on to reiteraie that the

quality modeling to a level of 0.035 Ib/mmBtu.
permit required Praivic State to reduce 1lis limit consistent with emission test results with & target
limit of 0.018 Ib/mmBtu.

The flirst step in the analysis would naturally contemplate an initial etnissions rate for
PM,, that is clearly supported both as a legal and techmical matter. In this regard, the Illinois
EPA began with the 0.05 Ib/mmBtu emissions value that was used by Prairie State to
demonstrate compliance with the NAAQS and PSD increments. Prairie Statc had selected the
value because of the “uncertainties” inherent in the measurement of condensable PM. [See,

Respondent's Exhibit 44, page 7]. As such, 1t reflects a conservative value, the vpper limits of

which have ¢learly been demonstrated to protect air qualily and which, based on representalions

193 The calculation iz shown as: 0.05 ~ (0.050.015]sic]} x V2 x 0,08)) = 0.03285 = (.035).
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from at least one vendor, is not reasonably expected to be achievable by the proposed
combination of emission controls. [See, Hespondent's Exhibit 62, page 3 (distom Power letter,
dated September 26,2002, concerning Prairie State's request for information describing the
removal of 802, NOy, PM/PM g, H2804, HCI, and Mercury in the air quality control system
proposed by Alstom}]. Similarly, the same emissions value served as the upper limit for a total
PM,g limit in the AES Puerto Rico case. Despite contentions that the limit was too high, the
EAB approved the upper tier limit in that case, in part, because it had been shown protective of
air quality.

The Mlinois EPA’s analysis did not inappropriately over-estimate PM,, emissions, as
arguably might have occurred without the adjustment for conlrol of sulfuric acid mist provided
by use of a wet ESP. By figuring into its analysis a portion of condensable PM; attributable to
suifuric acid mist, the Illinois EPA arguably reduced the conservatism undetlying the air quality-
based emissions value. Int doing so, the Illinois EPA acted to more aceurately account for
condensable PM as is currently possible with available data and thereby achieve the goals of
USEPA's recognized policy in this area,'™

Moreover, the ninnerical BACT limit is linked to provisions in the permil for emissions
testing and lowering of the limit. As previously explained, the numnerical limit of 0.035
Ib/mmPBtu is only one component of the approach to BACT for PM. This approach was
necessitated by the lack of information on guidance regarding the measurement of condensable
PM |, emissions. Starting from an emissions rate from the air quality analysis ensures that the

limit protects the NAAQS and PSD increments. The approach provides for the lowering of the

1#2 Separate and apart from general USEPA guidance, it should be noted that USEPA/Region V, in their
comments to the draft permit for Prairie State, recommended the inclusion of a Hmit for total PM,;, which
would include both filterables and condensables, [Respondent's Exhibit 63 (Letter from Pamela Blakiey,
Chief, Air Pevmit Section, Region Vio Don Sutton, dated July 26, 2004)).
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numerical limit congistent with actual performance of the pulverized boilers and required control
equipment. As such, the permit set forth a comprehensive strategy for establishing a total PM,,
limit that is in accord with prior EAR precedent. It is perhaps worth noting, as recognized by the
EAB in AES Puerto Rico, that the underlying purpose of these cfforts is “to control a type of
poltution {i.e., condensable particulate mattet) that might otherwise go uncontrolled,” ARS8
Puerto Rico, 8 EAD. at 349,

The [linois CPA’s response plainly expresses a rationale and a supporting caleulation for
the 0,035 Ib/mmBtu limit, Petitioners try to counter this methodology by suggesting that the
starting point for the analysis should have been set at 0.025 Ib/mmBiuw. [See, Petition at page §81].
They derive this value by mulliplying the limit for sulfuric acid mist by two, thus purportedly
laking account of that component of condensable PMyo comprised of sullbiric acid mist. [/d.].
Petitioners then add this to the exisling limit for filterable PM, which they characterize as an
appropriale starling point for reducing the limit further. [fd]. Petitioners do not explain what the
limit would ultimately consist of or how it would be caleulated. They simply say that il would
have to reflect other information, including the lower permitted limits identified earlier.

Petitioners fall short of demonstrating clear error on the part of the [llinois EPA in its
response lo comment. Their explanation of an altemative starling point [or the analysis, in
contrast to the Illinois EPA’s approach, is not entirely untenable. However, Petilioners’
subsequent analysis is flawed and incomplete. In particular, they provide no support for the
assumption that the amount of condensable PM, that is not sulfuric acid after control by the wet
ESP will be identical to the amount of sulfuric acid mist after the wet ESP.  They also do not
explain a basis for a final limit for total PM,, that is different than their starting limit, although

they suggesl that the limit should accurately be set at 0.018 Th/mmBtu. In these respects, their
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argument is wholly lacking in technical justification. In addition, Petitioners fail to show why
the Illinois BPA’s approach, especially as it relates to the use of the 0.05 Ib/mmBiu emission rate
as the first step in the analysis, is flawed or without merit.

Even if the Petitioners’ analysis were 1o constitute an egually viable methodology, a
heavy burden is placed on persons seeking review of issues that are “quintessentially technical.”
See, fn re Ash Grove Cement Company, 7 E.AD. 387, 403 (EAB 1997). To the extent that
Pctitioners’ argument reflect a conflicting opinion, the EAB should be satisfied that Illinois
EPA’s decision is rational in light of all surrounding circumstances. See, AES Puerto Rico, 10
EAD. at 50, citing In re Hub Partners, P, 7T E.AD. 561, 568 (EAB 1998).

4. The Illinois EPA, as part of its BACT evaluation, properly established
requirements for an evaluation of total PV, emissions to address the
possible revisions to the total PM,, limit.

As previously explamed, Condition 2,1.17 of the Construction Permit/PSD Approval
established provisions anticipating the lowering of the total PMy, limit based on emissions
testing of the constructed plant. Petitioners attack one arm of the permit condition relating to the
future development of a plan of the cvaluation for assessing whether the PM,, limit should be
lowered. [See, Petition at page 82, citing Petitioners’ Exhibit 1, Unit-Specifie Condition
2.1.17¢b)(i})]. Petitioners contend that the purpose of the plan is “to revise the total PM, BACT
limit” and that, in the absence of a provision requiring public notice and comment on the plan
itgelf, the Mlinois EPA’s permit conditton runs afoul of the EAB’s stern admonishment in the f»
re Tallmadge Generating Station, PSD Appeal No. (2-12, slip op. at 12 (EAB, May 22, 2003).
Petitioners alse assert that the permit condition does not identify the nature or scope of the plan

or establish criteria for the Illincis EPA’s review or approval of the plan. In doing so, Petitioners

claim that the permit condition contravenes the EAB’s decision in frr re Rockgen Energy Center,
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8 E.A.D. 536 {(EAB 1999). Pelitioners” arguments, niolded as they are on questions of law,
ntisapply prior EAB precedent in this area and must therefore fail.

Condition 2.1.17(a)(i) of the Construction Peormit/PSD Approval essentially provides that
the PM o limit shall automatically be lowered to refiect the results of concentrated PM g
emissions testing unless the Permities can demonstrate, to the [llinois EPA’s satislaction, that the
lower limit cannot reliably be met. [See, Petitioners’' Exhibit 1, Unit-Specific Condition
2.1.17{a)(i}]. The permit condition expressly delingates the eircumstances under which a lower
limit cannol be reliably achieved by Prairic State. First, Praine State may encounter
“unacceptable consequences,” which are defined to mean an *inubilily to comply with other
cmissien limits or reguirements or significant risk to equipment or personnel.” Another scenario
involves Prairie Stale su[fering “unreasonable consequences,” defined as “a significant increasc
in maintenance and repair needed for the boilers,” [fd Unit-Specific Condition 2.1, {7ta)(i)].

In order for Prairie State to avail itscif to this demonsiration, it must first submit a plan
that ouilines the cvaluation, including the asscssment of PM emissions at both moderate and
full loads of operation. [id. Unit-Specific Condition 2.7.17¢b)(i)]. Tn the event that Prainie State
fails to complete the evaluation within 3 years after initial beiler startup, or within any extension
granted by the illinois EPA of no more than & year thercaficr, the PM,, limit shall antomatically
be adjusted 10 the greater of either the identified 0.018 Ib/mmBtu limit or a value derived from
the sum of the average of successful, representative testing results, [fd, Unit-Specific Conditions
2. 1.1 7ali(B) and (D)iNA) and (B)].

Petitioners cite to both Falimadge and Rockgen to support their position but, noticeably
enough, fail to cite 1o the more recent EAB decision in o re lndeck-Niles Energy Center, PSD

Appeal No, 04-01, slip op. (EAB, September 30, 2004). In Indeck-Niles, the EAB considered the
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validity of a startup, shutdown and malfimetion plan that required approval from the permit
authomty prior to operation of the boilers, but nonetheless after permit tssuanee for the project.
The petitioners appealed the plan, which required efferts to minimize emissions during starfup,
shutdown and malfunctlion events, on the basis that the plan was not first privy to public notice
and comment.

In upholding the validity of the permit’s planning component, the EAB distingiished the
fucts in mdeck-Niles from its earher holdings in Talimadge and Rockgen in several important
respects. As relevant to this proceeding, the EAB acknowledged that the “scope of BACT
coverage during starlup and shutdown” was not as paramount in fadeck-Nifes, where the primary
issue involved a petitioners’ ability to comnient on the post-construction development of an
emisgions minimization plan. The EAB concluded that “we have no concern, as we did in
Tallmadge and RockGen, that a vital permitting decision —1.e., determining BACT for startup
and shutdown emissions — has been improperly consigned to an emissions minimization plan
with no provision for public review.” fndeck-Niles ar 16, fn. 13.

The EAB also observed that waste minimization plans, as well as other “optimization”
plans, are distingt from pre-construction review requirements that ordinarily accompany a PSD
Approval because they involve consideration of post-construction activities that attempt to
“account for the natural variability of actual Gpers-.ting conditions and thereby refine the
performance of the equipment based on real-world experience.” Id. at 17, citing In re
Pennsauken County, N.J. Resource Recovery Fucility, 2 E.AD. 768, 770-771 (Adm’r 1989).
The EAB stressed that the details for such plans will frequently not be known at the time of

permitting but that, in seeking optimal efficiency or adjustments based on actual operating
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conditions, they can be implemented after the source is constructed where, with the approval of
the permil authority, the necessary adjustments to the source or its operations are put into place.

The PM,g evaluation plan contained in the Construction Permit/PSD Approval should be
likened to the waste minimization or optimization plans embraced by the EAB in fudeck-Niles.
The plan is necessary to (rame the scope of the performance evaluation, which, due to the guality
of available data for condensable PM emissions, can only be practically examined after the plant
ig built. This conclusion is warranted because of the exient of PM | emissions testing that will be
occurring after startup, Moreover, it shovld be remembered that the underlying purpose of the
emissions testing and the resulting evaluation is to arrive a numerical level ol performance for
condensaltle PM emissions that reflect the applicable BACT technology.

[n this regard, the limit on total PMj cmissions is not a principle BACT limit for the
proposed plant. The PM emissions from the boilers ave limited by the application of specific
emission control technology (i.e., ESPs and wet ESPs). Limits are sel for the performance of
these control systems in terms of emissions of filterable PM,; and sulfuric acid mist. The
foremost purpose in this evaluation is to determine the rate of total PM,, emissions, including
condensables, that accompanies the explicit BACT provisions that are included in (he permit.

Petitioners contend that the plan operates to revise the PMyy pormit limit. [See, Petition
at page 82]. However, the total PM; limit is subject to downward revision bascd on the terms of
the permiit, not the plan. In fact, the BACT limit for PM, will be automatically lowered to ¢.018
1b/mmBtu without any evaluation, as an evalnation is only relevant if Prairie State chooses to
perform one. The practical conseguence of the provision is to protect Prairie State from being

compelled 1o achicye a limit that would not constitute 3 BACT level of control because it would

226



go beyond the measures inittally set as BACT for the plant. The purpose of the plan is to assure
that the data that is assembled is sufficient to make this showing, both in ifs extent and quality.

The Imdeck-Nifes ruling also made important clarifications to the consideration of the
“contours” of & waste minimization or optimization plans., For example, the EAB found that the
basic outlines of the startup, shutdown and malfunction plan were identified in the permit,
including a requiilement that the plan detail how emissions are minimized during startap,
shutdown and malfunction events and restnictions on the operation of the turbinesg in the absence
of the permit authority’s express approval of the plan. fadeck-Viles, supra at 18. Inthis
instance, similar “contours” are facially evident from the permit, as it clearly establishes other
previsions restricling emissions of total PM), and a standard of “unacceptable” or
“unreasonabie™ consequences by which potential downward revision of the total PM, limit can
be judged.

In addition, the overall thrust of the permit condihion is aimed towards adjusting a limit
based on the results of a body of emissions testing. As mentioned, the permit limit will be
reduced automatically if Prairie State fails to perform the requisite emisgions testing or does not
timely complete its evaluation. This addresscs what might be the most desirable outcome from
both an environmental and administrative perspective. In other words, the information on total
PM,, emissions comes available during the period when the proposed plant is being constructed,
50 as to demonstrate that a limit of 0.018 Ib/mmBtu 15 achievable and thus avoid the need for any
further evaluation.

Perhaps most importantly, irrespective of Prairie State’s findings to its evaluation, the
Illinois EPA has reserved for itself the right to make the final decision as to whether the

permittee “can and should be able to consistently comply with such limit(s) without
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unteasonable consequences.” [See, Pefitioners’ Exhibit 1, Unit-Specific Condition
2.4.17(adfiii)]. Tmplicit in this statement is (he recognition that the implementation of the
provisions at issue, if it entails any judement or discretion by the llinois EPA, will have to he
made in the context of a revision to the issued PSD permit.

For the reasons discussed hercin, Petitioners do not clearly demonstrate thal the
challenged permit provisions constitute ermor on the part of the lllineis EPA, Because the
Indeck-Niles decision should be dispositive to the arguments raised in this issue, the Petitioners
also have not shown that an important public policy reason justifics the EAB’s review,

5. The Nlinois EPA, as part of its BACT evaluation, properly set a filterable
Prﬂm limit.

Pelilioners charge that the filterable PM limin does not constitute BACT. The basis of’
Pctitioners” discontent lics with the [linois EPA’s refusal to set a BACT limit reflecling various
other BACT limils and/or cmission rates identified in public comments. [See, Petition at pages
£2-83). The first part of the argument focuscs on statements by the Hineis GPA in its
Responsiveness Summary on the subject of safely factors. Issues relating to safety factors have
already been addressed in this Response. Otherwise, Petitioners call attention lo two reasons that
were discussed by the linois EPA in cxplaining its decision for selecting the filierable PM;,
limil.

a Petitioners fail to show why the llinois EPA’s response regarding the
selection for filterable PM,, were clearly erroneous,

One comment submitted to the Illinois EPA concemning the filterable component of PM
addressed four power plants, including the Indeck-Elwoed facility previously permitted by the
Illinois EPA, whose penmit limits were lower than the 0.015 Ib/mmBtu limit established for

Prairie State. The Illinois EPA's response to this concern did not evince an overabundance of

228




detail, stating simply that the other limits should be distinguished because of “the use of
conlinuous particulate matter monitoring™ imposed on Prairie State’s project. [See, Petitioners'
Exhibit 12, Response to Comment No. 17f]. Petitioners contend that the Illinois EPA’s response
15 it error because Prairie State is not required to utilize CEMS in monitoring PM emissions,

Petitioners® argument is fiivolous. The Illinois EPA generally characterized Prairie
State’s PM monitoring obligation under the Construction Permit/PSD Approval as a type of PM
continuous monitoring system or CEMS, notwithstanding that the purpose of the moniloring was
only for compliance assurance. Tﬂis treatment is shown to be consistent throughont the
Responsiveness Summary, [See, Petitioners’ Exhibit 12, Response to Comment Nos. 160 and
174], as well as the Final Calculation Sheet and final permit. [See, Respondent’s Exhibit 15 and
Petitioners ' Exhibit 1, Permit Condition No. 2.1. 10{d) respectively]. Indeed, Petitioners
themselves refer to CEMS in the identical manmer several paragraphs later. [See, Petition at
page §5).

Moreover, it order for the Tllinois EPA’s generalized response to be fully appreciated, it
must be read in conjunction with other responses to comments in the Responsiveness Summary.
For example, the different approach towards monuonug with respect to Prairie State was plainly
evident in the Illinos EPA’s response to a concern about the frequency of emissions testing, The
lilinois EPA stated at length:

Periodic emissions testing is accompamed by compliance assurance monitoring

for filterabie particulate matter, which requires Prairie Siate to develop and

maintain documents that formaliy define the relationship between monitored

data and particulate matter emissions, as provided by 40 CFR Part 64. It is

possible that this work will demonstrate that the required continuous monitoring

provides data that is reliabie and precise enough to be used to directly assess

compliance with the established limit given the specific circumstances presented

by the proposed boilers, i.e., a high moisture exhaust following a scrubber and
wet ESP and a limit set at 0.0135 Ib/million Btu heat input {emphesis added).
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(fd. Kesponse to Comment No. 160]. Elsewhere, the Iilinois EPA reiterated similar sentimenis in
observing that CEMS, topether with the results from initial testing, periodic testing and opacity
monitoring data, would aid in assessing the frequency of monitoring needed for fulnre aperating
permits. [/d. Response to Comment No. 176]. The Illinois EPA expressed the hope that the
CEMS might prove effective in agsuring compliance, thus minimizing the need for more periodic
PM stack lests that might ordinarily accompany another source.'™ [/¢]. Culled from the these
responses is the distinetion between the conventional methods for monitoring PM emissions
based on periodic testing and the more demanding CEMS-based monitoring requirements
required from Prairie State.

Petitioners also take issue with the Tllinois EPA’s response regarding the variability of
ncrformance data for PM/ PM,, emissions among power plants. {See, Petition at page 84]. Tn
two examples referenced by Petitioners, the linois BPA addressed conuments alleging the
achievement of lower emission rates by other coal-fired power plants. [See, Petitioners® Exfiibit
12, Response to Comment Nos, 163 and 164]. Tn bolh mstances, the [linois EPA commented
that the reported emissions dala represented a “selective presentation” of information that did not
accurately accounl for the “significant variability™ found in PM emissions testing for power
plants in general. [Jd.]. In one respect, the Tllinois EPA reviewed the reported data in greater
detail to discover that PM testing results, as maintained by the State of ¥lorida 1n an electronic

database, can reflect a broad range of results and are frequently below the penmitted PM/ PM,

1% Of course, the llinois EPA noted some of the limitations inherent with the use of CEMS for PM
emissions, explaining why CEMS could only be used for purposes of compliance assurances for Prairie
State becanse of “limited experience with such monitoring systems, especially for boilers with high-
efficiency SO, serubbers and high-meoisture levels in the stacks. [See, Petitioners ' Exhibit 12, Response
to Comment No. I74]. The Illinois EPA alzo explained that even though CEMS would net provide a
dircet means of demonsirating compliance for Prairie State, “they will potentially increase the rigor of the
PM emission {imit set for the boilers,” [Id. Response to Comment No. {62].
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emissions limits. [fd af /163]. As discussed below, the Ilinois EPA also confirmed that other
emissions tests for power plant sources cited in comments similarly reported test resnlts at levels
below the permitted threshold. [See, Peritioners’ Exhibit 12, Response to Comment No. 164).
The Illincis EPA’s position advanced in the Responsiveness Summary was fairly self-
explanatory. Petitioners cven admit that such variability could be expected from those sources
cited in their comments. [See, Petition af page 84). However, they then try to distinguish those
other sources as obtaining their coal from a variely of coal types that refleet differing ash
contents, [fd]. Prairie State, they contend, will possess their own “dedicated coal supply” thal
will not experience the same variability in ash content. [fd.]. Petitioners’ argumment is misplaced.
While Petitioncrs may be carrcet that the PM stack tests from earlier comments do not consist of
power plants with a dedicated coal supply, it is a distinction without meaning. The depree of
variability affecting PM/ PM ;, enlissions stems from factors relating io the performance of
controls and testing conditions, not from the ash content of a given coal supply. Notably,
Petitioners provide no empirical evidence or other support from the Administrative Record for
their argnment.’®

b. The Illinois EPA's BACT evalnation for filterable PM is supported by
the Administrative Record.

The lllinois EPA set a BACT limit for filterable PM of 0.015 Ib/mmBtu on a 3-hour
block average, [See, Petitioners ' Extubue I, Unit-Specific Condition 2.1 2(b)(i}(4}]. Judging
from the Petition, Petitioners begrudge the [llinois EPA’s decision becanse it was tantamount to

2 rejection of 200 various stack tests and lower limits supposedly linked to public comments.

125 Petitioners fogtnote to the Energy Information Agency web-site to support their contention that the
performance tests referenced in the earlier comments “buy coal from a variety of sources with variable
ash contents.” [See, Petition af page 84, fn. 52]. Aside from failing to demonstrate how the web-gite
information supports their argument, Petitioners fail to show that this source of information was part of
the Illinois EPA’s record of review or was otherwise not reasonably available at the time of the ciose of
public comments.
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Aside from the sound explanations offered by the llinois EPA in its Responsiveness Summary,
the Admanistrative Record of this proceeding also supports the BACT evaluation for filterable
PM entissions.

[n reviewing public commen(s concerning the PM/ PM,, performance data, the assigned
permil analyst, Mr, Shashi Shah, considered the data submitted by Sierra Club’s expert, [See,
Pejitioners' Exhibits 5 anef 7], and performed some additional research. Electronic mail
comrespondence with a representative from the State of Florida, dated November 4, 2004,
confirmed the origin of the stack test data. {See, Respondent s Expibit 84 (Electronic maif of
Aflison James and Shashi Shah)]. Based on the ensuing review, the permit analyst informed his
supervisor that the comments only rehied upon “selective™ data and neglected to address other
data that was not supportive of the comment, [fd.].

The final calculation shect reiterates this same concern. The Tllinois EPA acknowledged
that availahle performance data revealed measurements of lower than 0.015 Th/mmBtu but
cautioned thal a lower limit would be preclnded “when dealing with a relatively low level of
emissions’ hecause of safety factor constderations. [See, Respondent's Exhibit 13, page 12].
The [Hinois EPA summarized the body of available performance data in this respect;

...one of the comments received from J. Phyllis Fox, on behalf of the Sierra

Club, refers to an exiensive database of emission test results for filterable PM

maintained electronically by the Swate of Florida, Review of this database

confirms the wide range of measured PM/ PM,, emissions (rom coal-fired

hoilers, varying from as low as .0004 to as high as 0,021 h/million Btu, while

the allowable emission rates ranged from 0,02 to 0.03 Ib/million Btu.

[#d.]). The variability of the performance data, in the [llineis EPA’s view, diciated that a BACT
limit be set higher than “typical test results.” [#2.].

The Tlinois EPA’s selection of a level of performance for filterable PM represents a

reasoned analysis, The Final Caleulation Sheet noted that the permitted limit is consistent with
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many coal-fired projects that have employed conventional baghouses. [{d.]. Altachments 2.1
and 2.2 to the final calculation sheet reveal similar findings. For instance, some coal-fired
projects equipped with fabric filtratien are shown to have been permiited at less stringent limits
of 0.018 To/mmBtu. The BACT comparison documents do not appear to depict a downward
trend over time. Quite the opposite, the data shows a strong consistency in the range of
performance levels for prior PSD permit detenminations for eoal and solid fucl-fired boilers.'*
Buased on the totality of this information, the [llinois EPA established a limit that is equal to or
lower than that set for most now coal-fired boilers.

6. The Illineis EPA, as part of its BACT evaluation, properly established PM
and PV, limits that are federally enforceable.

Petitioners’ last argument in this section seizes upon the notion that the BACT limits for
PM and PM,, are not “clearly enforceable,” [Sec, Petition at page 85-87]. Petitioners first
suggest that the compliance tesling requirements for the Construction Permit/PSD Approval arc
100 infraquent because an emissions test every 30 months is madequate to ensure continuous
compliance. [See, Petition at page 85]. Pctitioners then attempt to challenge the permit’s PM
monitoring and testing requirements on the grounds that those requirements are too ambigirous.
Pelitioners’ arguments should be denied review for both procedural and substantive reasons.

a Petitioners fail to show that all of their issues are preserved for
appeal.

Petitioners appear to raise several related issues (or the first time on appeal. Petitioners

argue that the provisions for the use of CEMS for PM monitoring are ambiguous because the

196 Notwithstanding the uncertamty of whether condensable PM is being included in recent permitting
decisions, a combined reading of Attachments 2.1 and 2.2 to the Final Calculation Sheet indicates that
miat filterable PM himits are being set at 0,015 1b/mmBtu or higher, Of those entries that reflect final
permit limits, only one displays a lower limit set at 0.011 Ib/nunBtu {i.e., JEA Northside). Apart from
their entreaties for the adoption of a lower limit based on performance data, Petitioners do not bother to
gxplain why the latter limit is either transferable or otherwise deemed appropriate for comparizon to
Prairie State’s project.
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permit does not articulate their applicability. [See, Perition af page 86]. Petitioners perceive
additional ambiguity in the nature of the CEMS requirements as well, claiming that the
Construction Permit/PSD Approval does not impose & “formal surrogate monitoring document™
that hias been put to public notice or review. [#d]. Lastly, Petitioners maintain that the emissions
testing requirements do not require “optirmized” operating conditions. [I4. at pagey 86-87).

Petitioners® arguments are not entirely reflective of earlier public comments. The llinois
EPA responded to comments about the need for continuous monitoring for PMy, cmissions and
ihe benefits of manual stack tests, where, among other things, normal or acceptable ranges of
operafing parameters for the conirel system are idenlilied. [See, Patitioners’ Exhibit 12,
Response to Comment Nos. 164 and 174]. The Illinois EPA also generally discussed the nalure
of the compliance assurunce monitoring provisions of the permit. [fd., Response to Comment
No. 160). Petilioncrs now seck to parlay the [llinois EPA’s generic responses to those earlier
conunents inlo new issucs on appeal. In doing so, they arguably vy lo challenge a different
aspeet of the BACT evaluation than that addressed by those commenis, See, f# re Kendall New
Century Development, PSD Appeal No. 03-01, slip op. at 21 {EADR, April 29, 2003), citing In re
RockGen Energy Center, 8 L.AD. 536, 544-545 (EAB 1999}, It scems particularly cgregious to
allow the Illinois EPA™s passing reference 10 the ideal objectives of manual stack tests as a basis
to warrant review in Lhis appeal,

Moreover, even if some or all of those responses to comments relate to new permil
conditions, Petitioners fail to demonstrate that their issues on appeal were not “reasonably
ascertainable,” and that any supporting argmments were not “reasonably available,” at the close
of the public comment period. See, 40 C.F.1R. §124,13. If anything, the statements challenged

by Petitioners reflected comments that the Tllinois EPA generally agreed with, and, in facl, relied
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upon those comments in making the final permit more sirmgent. For these procedural reasons
alone, the EAB should decline review.

b Petitioners fail to demonstrate why the Illinois EPA’s responses
regariding PM monitoring and testing requirements were clearly
erronegus,

As previously mentioned, the Illincis EPA generally discussed the appropriate emissions
testing requirements for the Prairie State project in its Responsiveness Summary. Among other
things, the Iilinois EPA explained that initial testing for P would be followed with added
testing for PM,,. This additional testing would be required to facilitate the evaluation of total
PM,, and setting a lower total PM,, lim1t, with five or more tests conducted during the initial
three vears of operation. [See, Petitioners’ Exhibit 12, Response to Commaent No. 160].
Following that round of PM,, tcating, the Ilinois EPA explained that the maximum amount of
time between subsequent PM emissions testing is 30 months, however, if two consecutive testing
results are lcss than two-thirds of the 0,013 lb/mmBtu limit, then the maximum interval between
testing thereafter must oceor within 48 months. [£d.].

In responding to & comment urging a minimal annual testing regquency for PM emissions,
the Iliinois EPA explained that the frequency of PM emissions testing was better suited to the
review of a Title V operating permit than the initial consiruction permit, [See, Petitioners’
Exhibit 12, Response to Comment No. 175]. The lllinois EPA reasoned that the initial
construction phase of permitting would elicit informatign from the source that could be more
easily understood during the period of Title V review. The information that would contribute te
an “informed decigion” regarding the frequency of PM testing included “actual results of testing
that has been conducted, opacity monitonng data and the demonstrated functionality of the

continuons emissions nonitoring system for particulate matter.” [7d]. The “basic” compliance
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procedures for the construction permit were put into place with the expectation that they might
be “supplemented based on actual experience during the periodic processing of the operating
permit for the plant.” [fd, Response ta Comment No, 1 ﬁﬂ].m

The Illinois CPA ullimately concluded that annual PV emissions testing would not be
appropriate in the context of a construction permit. In their argument, Petitioners do not offer
any subslantive analysis to refute this position, except to say that testing every 30 months docs
not assure compliance on a continuing basis. [See, Petition at page 85]. Even ihis last sentiment
is conclusory, as Petitioners preseni no proof that the permit’s testing frequency, when combined
with CEMS dalg, opacity monitoring data, operational data and a reasonable testing schedule for
P, is flawed. Furiher, nothing in the Petition hints of the [requency of PM testing that would
be deemed satisfactery to Petitioners and no mention is made of whether other coal-fired sources
test for PM cmissions with less or greater frequency,'”

Petitioners quarre]l with the selection of PM monitoring requirements of the Construction
Permit/PST) Approval but, rather than elaborate an details, they mostly pose questions about how
those requirements are to be effectuated, For example, Petitioners rhetorically ask whether the

CEMS monitoring provisions may be used for demonstrating compliance or noncompliance.

They alse ¢laim that the relationship between the CEMS data and PM emissions is not

1*7 It was also noled that the final Construclion Permit/PSD Approval would require emissions tesling at
a greater frequency than that required by the earher draft permit. This change resulted in the final
permit’s enhanced focus on evaluating total M., emissions, [fd, ,Response to Conment No. 160).

190 Intercstingly, the Longview Power facility requires initial compliance testing for PM emissions, then
the use of CEMS thercafier. [Respondent s Exhibit 63, Condition 8fa) and (h) (Permit to Consiruct an
Electrical Power Generation Faeility, Longview Power, LLC, effective date March 2, 2004 (Certified
Index No. 403))). On-going compliance requires perindic testing every three years. [id at Condition
&fcl]. Another facility permitted by the Nlinois EPA, Indeck-Elwood, requires maonitoring and emission
testing requirements that closely paralle) with Prairie State’s project. [See generally, Respondent’s
Exhibit 66, 1. 10{d} and 1.8 respectively (Construction Permit-PSD Approval, Indeck-Elwoed, duted
Octoher 10, 2003 (Certificid Index No. 400))]. Bolh of these documents were contained within the
Administrative Record of this proceeding,
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adequately established, as the permit iacks a “formal surrogate monitc;ring document.” [See,
Petition at 86].

The CEMS provisions of the Construction Permit/PSD approval relating to PM emissions
are not remotely ambiguous. It is clear from the face of the permit that the CEMS for PM
emissions are not to be routinely used as the principle means to determine compliance wilth an
established limit. In this regard, PM CEMS accompany periodic emissions tests, rather than take
their place. [See, Pelitioners ' Exhibit 12, Response to Comment, No. 160).  The Construciion
Permit/PSD Approval provides separate requircments for emissions testing, from which
compliance can be directly determined, proper equipment operation and monitoring of PM
emissions on cach boiier, the stated purpose of which is compliance monitoring, [See,
Petitioners " Exhibit LI, Unit-Specific Conditions 2.1 (b)) and 2.1.10¢d)]. This same pomt was
illuminated i the Responsiveness Summary, where the Illincis EPA stated that the CEMS would
be “only used for compliance assurance monitoring,” while nonetheless holding the promise of
someday being “reliable and precise enongh to be used to directly assess compliance with the
catablished limit.” [See, Petitioners’ Exhibit 12, Response to Comment No. [60].

Petitioners appear not to understand the applicability of the penmit’s CEMS provisions to
broader compliance issues. [See, Petition at page 86]. A general understanding of the workmgs
of compliance assurance monitoring is rooted in USEPA’s final rules for Compliance Assurance
Monitoring {“CAM™),'® not in the Construction Permit/PSD Approval. Among other things,
those regulations distinguish between monitoring that provides a direct correlation with
compliance with an established limit and monitoring that allows scurces to identify operational

parameters and assess whether the resulting monitoring data places the source within an

%% The final regulations for the Compliance Assurance Monitering rule were promulgated at 62 Fed,
Reg. 54,900 (October 22, 1997) and are codified in provisions of 40 CFR Parts 64, 70 and 71,
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appropriate range of operation.”™ It is therefore expected that the PM CEMS will provide
information that will be relevant for cvaluating compliance and preper operation on PM control
devices. However, it does not presume that a precise relationship between the results of PM
monitoring and compliance status will exist. I{ Petitioners are more interested in ascertaining

M they would

whether (he data generated by the CEMS will sustain a fisture enforcement action,
he well advised to consult with USEPA’s companion regulations conceming the use of credible
evidence.™

The Tlhnois CPA also cxamined the nced for Prairic State to link the CEMS monilored
data and PM emissions. [See, Petitioners FExhibit 12, Response to Comment No. 166]. Inits
Responsiveness Summary, the Tllinois EPA explaincd that Prairie State’s obligation to develop
and maintain documentation of the relationship consistent with USEPA’s CAM requirements, as
promulgated at 40 CFR Part 64. Petitioners complain that they cannot find the whereabouts of
this stated okjective. [See, Petition at paye 86].  The compliance procedures for this aspect of
the CEMS monitoring are inconspicuously set forth in Condition 2.1.10 and arc hardly

distinguishable from the general procedures outlined for other pollutants subjeet to CEMS

requirements in Condition 2.1.9.

199 The latler form of monitoring reflects continuous operation of control systems “within ranges of
specified indicators of performance (such as emissions, control deviee parameters and process
parameters) that are designed to provide a reasonable assurance of compliance with applicable
requirements.” 62 Fed. Reg. 5¢,900, 54,902 (October 22, 1947).

208 Ty some respects, Petitioners’ argument is remimscent to a conteniion raised in the appellate liligation
concerning the CAM rule, where an environmental group complained that because CAM monitoring data
did not “establish seurce compliance or noncompliance,” the dala is not useful as probative evidence in
enforcement procecdings, See, NRDC v, EPA, 194 F.3d 130, 137 (D.C. Cir. 1999}, The court rejected the
argument, noting that USEPA’s conclusion that the rule would provide a “reasonable assurance of
compliance with enforcement limitations™ was reasonable. [fd].

22 (2 Fed. Reg. 8,314 (1997).
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Specifically, the permittee is generally obligated to “operate, calibrate and maintain” the
PM CEMS for each boiler according to applicable performance specifications and other NSPS
requirements for monitoring systems, {See, Petitioners’ Exhibit 1, Unit-Specific Condition
2. L. 10{d)ii)]. In addition, the permit provides that the operation and maintenance of the CEMS
shall be “generally consistent with published USEPA guidance for use of such [CEMS) systems
for compliance assurance monitoring.” [/d]. The permittee must also develop a “site-specific
manitoring plan” for the operation and maintenance of the CEMS for the [llinois EPA’s review
and comment prior to boiler startup, [fd. Unit-Specific Condition 2.1 10(dj{ii)]. Additionally,
Prairie State must identify the type of monitoring cquipment and sampling locations for the
CEMS, which shall be approved by the [llinois EPA prior to installation. [fd.].

As evidenced by both the permit and relevant text from the Responsiveness Summary, it
is envisioned that the permittee will identify monitoring and other types of ruformation, as
provided by the CAM rule, all of which will be memonalized in the site-specific monitoring plan
during the early stages of operation of the plant. The Iilinois EPA believes that such planning
and operational aspects of this matter, which mostly affect how the source will comply with
emissions limits based on an established range of opcrating conditions, are best undertaken at a
time when more is known about the chosen CEMS*™ than, as now, when a project is in its initial
design stages.

Petitioners do not offer any suggestions about the how the plan should be implemented or
its necessary components. Rather, they simply suggest that the permit should be remanded to
allow for public notice of the plan itself. No factual or legal support for this proposition is

advanced. The EAB has upheld similar types of post-construction plans (i.e., minimization or

202 Given the duration of construction, it is likely that the models of Ph monitoring devices that could be
used for the plant are not yet being built and available in the marketplace.
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performance oplimization plans) without compelling public notice of the plans at the time of pre-
construction review. Compare, In re indeck-Niles Energy Center, PSD Appeal No. 04-01, slip
op. at 17 {(EAB, Scptember 30, 2004), ciring, in re Pennasuten County, N.J. Resource Recovery
Facility, 2 EAD. 768, 770-771 (Adw’t 1989), The review and approval of CAM plansis a
routing matter during the processing of Title V permits.

In regards to the final argument in this section, the llinois EPA responded to a comment
about purported inadequacies with stack tests, In its Responsiveness Summary, the lllinois EPA
pointed out some ways that those perceived deficiencies can be minimized, including a segment
ihat focused on identifying operating parameters for which a source must be held. The Tlhnens
EPA generaily explained “if a source ‘oplimizes’ performance of its conirol systen during
testing, the source should be expected to continue operating with an optimized control system.”
Petitioncrs claim that Praitic Stale is not subject to testing requirements that require “optimized”
operaling conditions, [See, Petition ut page 86-97]. However, the lllinois EPA’s response did
not indicate that the broader objectives of stack tesling must necessarily be explained and
incorporated into a permit. The issue addressed by Pelitioners here is inherent in the natore of
emissions testing and necd not be addressed by permitting fiat.  Notably, Petitioners do not offer
anything to support their contentlion.

To the issuc, Petitioners fail to substantiate their arguments relating to the alleged
deficiencics with the PM emissicns mouitoring and testing requiremenis of the Consiruction
Permit/PSD Approval. In each instance, the Petition fails to identify, either factually or legally,
any clear basis to support a finding of error with respect to the [llinois EPA’s BACT evaluation

for PM or PM,,. Given the vague and inconclusive reasoning advanced it the arguments, the
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Petition also fails to identify an important public policy interest that warrants the EAB’s review,
Accordingly, review should be denied.

M.  The Illinois EPA Properly Considered Cooling Tower Technology Caonsistent with
the Requirements of the PSD Program.

Petiticners allege that the [llinois EPA failed to appropriately consider dry cooling
technology as BACT during the PSD approval process. [See, Petition at page 87). According to
Petitioners, dry cooling provides benefits over wet cooling, [See, Petition at pages 87-89).
Petitioners’ argument is not substantiated with supporting fact, while the Illinois EPA performed
a reasoned BACT determinalion pertaimng to dry cooling. In such a scenario, the EAB may
appropriately deny review of this issue.

1. Petitioners® argument is not substantiated with snpporting fact.

Petitioners simply restate comments offered during public comment without refuting the
narrative explanation offered by the Illinois EPA within the Responsiveness Sumn.mry. Citing to
Comment No, 246, Petitioners suggest that a BACT analysis shouid consider dry cooling
technology as an alternative to wet cooling towers due to congemns over PM,p cmissions, [See,
Petitioners " Exhibit 12, Response to Comment No. 246]. In particular, the commenter
maintained that dry cooling is an available technology that will eliminate significant emissions of
PM;p and eliminate controversy concerning access to water from the Kaskaskia River given that
dry cooling towers would reduce water consumphion by the propesed source and lower the costs
for water intake structures and raw water treatiment systems, [f4.]. The commenter sought to
iitustrate the technical feasibility of dry cooling technology by pointing to Westin Unit 4, a
proposed new source located in Wisconsin, at whiach the commenter asserted dry cooling will

reduce water consumption by approximately 98 percent. [F4.]. In further support of the alleged
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merits of dry cooling technelogy, the commenter referenced its vse at large coal-fired power
plants located in Wyoimning, South Africa, and New Mexico. [fd.],

Generally speaking, dry cooling is a demonslirated and technically feasible technology
that the lllinois EPA evalualed and addressed in the Responsiveness Sumimary [See, Petitioners’
Exhibit 12, Response to Comment Nos. 246-248], As an initial matler, comments claiming
potential reductions in water usage attributable to dry cooling and the application of dry cooling
technelogy from plants located in New Mexico, Wyoming, and Sounth Aflrica to Praide Stale
were unsubstantialed and lacking in speeificity. Issues reviewed on appeal must have been
raised with specificity and clarity during the public commeni peried. fn re Maui Electric
Compaeny, 8 EAD. 1, 9(EAB 1998). The fact that dry cooling {s wsed at plants located in
Wyoming and South Africa where water resources are limited and the relative humidity is low
(e.g., weather conditions in which wet cooling would consume comparatively more water) is not,
of itself, an alequate hasis to require its use at Pravie State. [See, Petitioners’ Fxhibit 12,
Response to Conment at No, 246), See, fn re Mawi Flectric Company, BE.AD. 1, 9(EAB
1998); see also, In re Spokane Regional Wasie-to-Energy, 2 E.AD. BOY, 816 (Adm'r
1939){comments provided during public comment must be ¢lear or permitting aulhority’s ability
to respond is meaningless); [fd.] citing Wisconsin Electric v. Costle, 7115 F.2d 323, 326 (7™ Cir.
1983 {“the rules of administrative law apply across the board, to agencies and interested parties
alike™); see afso, fn re Encogen Cogeneration Facility, 8 E.AD, 244, 251, fn. 12 (EAB
1999)(wheres “an issuc is raised only generically during the public comment period, the permit
issuer is not required to provide mare than a generic justification for its decision’},

Morcover, the Illinois EPA explained how the comment overlooked the impact dry

ceoling would have on the energy efficiency of the proposed plant; if dey cooling lowcred the
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plant’s efficiency by more than a few percent, the net effect would be the increased emission of
PM, CO, and other pollutants. [See, Petitioners’ Exhibit 12, Response to Comment No. 244).
While the Tllinois EPA noted that any water impacts are appropriately addressed by the
applicable regulatory scheme, wet cooling tower technology would noi alter the character of the
Kaskaskia River given it is managed for barge traffic and supplied by Shelbyville Lake and
Carlyle Lake. [Jd.]. Finally, the lllinois EPA explained the application of dry cooling technology
in the Midwest is not well established, the additicnal structure required for dry cooling creates its
own esthetic issues, and wet cooling towers have not been 1dentified as a general threat to public
health. [See, Petitioners ' Exhibit 12, Response to Comment at Nos. 247 and 248 20

The substance of the Iilinois EPA’s response ts further restated within the Illinois EPA’s
caloulation sheet summuarizing ils analysis of the permit application and BACT determination
that formed the basis for its permit decision. [See, Respondent's Fxhibit 15]. As set forth within
the document, the Illinois EPA determined, in part, that Prairie Stale addressed BACT/MACT
for “other emission units” that include cooling towers, and proposed appropriate control
measures. [/d. at page 6]. The Illinois EPA sunimarized its BACT determination for the
proposed cooling tower technology stating:

Dry cooling was considered and rejected by the Illinois EPA, as it would act

to increase emissions through its reduction of the plant’s energy efficiency,

Accordingly, dry cooling is used in locations where there is not an adequate

water supply for a more energy efficient wet cooling system. Wet cooling is

used at other similar new power plants wherc there 18 an adequate supply of

Water.

[#d.]. The Tlmois EPA’s response reflects a reasoned analysis of its BACT determination

pertaining to dry cooling technology. Petitioners provide no response in their petition to the

9% See also, 66 Fed. Reg. 65,255, 62,282 (December 18, 2001)(USEPA rejection of dry cooling as best
technology zvailable due to ensuing costs associated with the technology in the context of NPDES
perrmts).
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[llinois EPA’s explanalion of the myriad factors that supported its decision to approve wet
cooling technology, other than to brietly state that dry cooling offers “mulliple bencfits over wet
cooling,” citing only to reduced PM cmissions and water usage, and to criticize the Illinois
EPA’s BACT determination. [See, Petition af pages 87-88]. The EAB has held that the
petitioner bears burden of demonstrating that review of a particular permit condilion is warranted
and, i so doing, the petitioner must include information specific to support its allegations. fa re
Zion Eneray, L.1.C, 9 ELAD. 70}, 705 (EADB 2001); In re Sutter Power Plant, 8 B.A.D. 680,
688 (EAB 1999). Petitioners have clearly failed to meet this burden.

2. Petitioners fail to sustain their burden of demonstrating clear error in the
Nlinois EPA’s response to Petltioners’ claims.

The Petitioners argument illustrates the distinction between BACT decisions where a
permitting authority failed w consider an available lechnology and where the technology was
considered bul rejected. Where a permitting authority has evaluated and rejected an available
alternative control technology, those favoring the option must shew that the evidence for the
alterpative technology clearly outweighs the evidence against its applicalion. Seg, fit re Thiee
Mountain Power, 10 E.AID. 39 (EAB 2001). Pctitioners fail to show the Illinois EPA’s technical
judgment rejecting dry cooling was clearly erroneous and that evidence in favor of dry cooling
technology clearly outweighs the evidence againsi its application,

Contrary to Pelilioners’ assertion that the Illinois EPA must document and incorporate
within its BACT analysis each reason contained within its response to Pelilioners’ comments, a
permitting authority is net required to docnment every potenlial source of information aboui a
sugpested technology. fn re NE Nub Partners, L.P., 7T E.A.D. 561, 581, 583 (EAB
1990 responsiveness summary does not require detailed findings and conclusions, rather must

merely demonsirate that all significant comments were considered). The Board previously
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considered this issue concluding that “simply because the permit issuer may not have identified,
documented, or consulted every single potential sonrce of mfonmnation about the technologies in
guestien does not mean, as Petitioner implies, that the resulting permit determination is
defective, or that the rejection of the [text omitted] teehnologies in question was not adequately
justified. It is encugh if the record as a whole reflects a reasoned analysis of current information
about potentially available technologies.” In re Mecklenburg Cogeneration Limited Partnership
Clarksvitle, V4, 3 E.AD. 492 (Adm™r 1990). Based upon a fair reading of the Administrative
Record, the Petitioners fail to show the Illinois EPA’s decision was clearly erroneons or
otherwise warrants review. Accordingly, the Board should deny review of this issue as the
IHingis EPA conducted a reasoncd analysis of dry cooling techinology and properly considered
public comnments.

3 The lllinois EPA’s decision is clearly supported by facts in the
Administrative Record.

The Administrative Record clearly demonstrates that the lllinois EPA properly reviewed
the BACT analysis prepared by Prawrie State and considered dry cooling technology in addition
to Petitieners’ aforementioned concems consistent with PSD program requirements. Petitioners’
argliments contradict the weight of previous Board dacisions concluding that issues that are
technical in nature are largely left to the discretion of the permitting authority. See, In re
Peabody Western Coal Company, PSD Appeal No. 04-01 (EAB, February 18, 2005), citing in re
Carlota Copper Co., NPDES Appeal Nos. 00-23 & 02-06, slip op. at 22 (EAR, Sept. 30, 2004},
11E.AD. _ ;seealso, Inre NE Hub Partners, LP., 7TE.AD. 561 {EAB 1998),

The core of Petitioners” claim relates solely to a technical determination wherein

Petitioners simply present a conflicting opimon with that of the Illinois EPA, Where the issues

raised by Petitioners in a permit appeal present conflicting expert opinions or data, the Board has
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concluded that it will ... look to see if the record demonstrates that the permitting agency duly
considered the issues raised by the comments and if the approach ultimately selected is rational
in light of atl the information in the record, including the conflicting opinions and data.” #n re
Three Monntain Power, LLC, 10 E.AD. 39 (EAB 2001), citing In re Steel Dynamics, Inc., 9
E.AD. 165, 180, fn.16 (CARB 2000}, Where the permitting authority gave consideration to
Petitioners comments and adopted an approach that is rational and supportable, deference is
typically alforded to the permitting authority’s decision. See, in re Talimadge Generating
Station, PSD Appeal No. 02-12 (EAB, May 22, 2003). Clear error 15 not established simply
because Petitioners present a different opinion regarding a technical malter, [fd.]. An
examination of the Administrative Record conlirmas the Hlinois EPA duly considered issucs
raised during public connnent and that its decision is rational and supportable, As the [llinois
EPA’s decision was a proper exercisc of its technical judgment, the Petitioners’ arguments have
failed to carry their burden.

N. Peabody’s Modeling Demonstrated That the Propesed Plant Would Not
Cause or Contribufe to NAAQS Violations,

Petitioners argue that the Illinois EPA erred by issuing a PSD permit based upon
modeling that allegedly showed a violation of the SO; and PMye NAAQS. Relying upon a
distorted reading of the Clean Air Act and its imiplemienting regulations, the Petitioners advance
the position that the significant impact level is the wrong standard of measure to ascertain
whiether a proposed source will canse or contribute to a NAAQS violation. [See, Petition at
pages 89-96]. The Petitioners predicale this notion on a flawed interpretation of the Clean Air
Act and relevant facts, ending with an unsupported conclusion that neither Praivic State nor the

llinois EPA properly evaiuated the modeling for 8O, and PM,,,
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1. Petitioners® argument fails to satisfy EAB’s procedural requirements for
obtaining review.

The Illincis EPA addressed this issue in the Responsiveness Summary as the
argument was rafsed in the public comments that the significant impact level was not the
appropriate standard for determining a NAAQS violation and regardless, Prairie State’s
modeling allegedly showed exceedances of the significant impact level. In responding to this
issue, the Illinois EPA not only explained that the appropriate standard is, in fact, the significant
mmpact level, but that modeling performed for the 3-hour and 24-hour SO NAAQS and the 24-
hour PM; NAAQS showed that the proposed plant will not cause or contribute to a viclation of
either NAAQS. [See, Petitioners” Exhibit 12, Respownse to Comment Nos, 264, 267-269, 271 and
286]. The Illincis EPA explained that significant impact levels are an inherent aspect of the PSD
program that have been established by the USEPA for vanous pollutants and averaging times.
[See, Petitioners™ Exhibit 12, Response to Comment Nos. 264, 267]. The Illinots EPA further
explained that where existing sources are confributing emissions above a significant impaet
level, the PSD pregram does not require a denial of a permit where the applicant is not
contributing cmissions above the significant impact level. [See, Petitioners’ Exhibit 12,
Response to Comment No. 265]. The Illincis EPA also explained that the significant impact
level being used for ting purpose has been set by the USEPA to define a de minimis impact.
Thus, it is a level that refiects a very small impact, not a large or substantial impact, as ong might
expect with the common meaning of the term significant.

In presenting the conclusion that the plant wiil not cause or contribute to a violation of
either NAAQS, the IHinols EPA relied on the modeling analysis dated July 12, 2004, rather than
that dated December 9, 2003, that Petitioners continue to reference. The July 12, 2004, modeling

submitta! provided the updated culpability results based on the NAAQS inventory updates and
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the corrected anemometer height for the meteorological data sets. [See, Petitioners’ Exhibit 12,
Response to Comment Nos. 271 and 286). Of course, Petitioners entirely ignore in their
argument on appeal the fact that the Illinois EPA’s review of the July 12, 2004, modeling
indicated no violation of the 3-hour or 24-hour 50, NAAQS or the 24-hiour PMn NAAQS.
Further, nothing presented by the Petitioners refutes the Illinois EPA’s serutiny of the July 12,
2004, modeling information, Petitioners have (ailed to demonstrate how the illinois EPA’s
respoenses to commenis were somehow inadequate or in clear ercor, fit ve GMC Deleo Remy, 7
E.AD, 136, 141, fin. 14 (EAB 1997). As review “should be only sparingly cxercised™ and “mosl
perniit conditions should be finally determined at the [permitting avthorily] level,” the EAB
should appropriately decline consideration of this issue. See, fn re Knauf Fiber Glass, 8 EAD.,
121, 127 (EAB 1999}, citing, 45 Fed, Reg. 33, 290, 33, 412 (May 19, (980},

Z. Petitioners fail to show that the Illinois EPA’s decision regarding this issue
was clearly erroneous or otherwise merits review.

Notwithstanding, the Petitioners contorted reading of the Clean Adr Act that will be
addressed in greater depth below, Prairie State appropriately relied upon the Clean Adr Act and
the USEPA’s historical interpretation of the same, linding that emissions from the proposed
facility will not cause or contribute to 3 violation of the NAAQS or the SO; or PM increment.

As documented by the Administrative Record, the [llinois EPA possessed familiarity with Prairie

State's analysis through its review of the modeling information submitted by Prairie State.**

5 [See, Respondent s Exhibit 67(Letter from Kyle Lucas, dir Permining Manager, Black & Veatch
Corporation, to Don Sution regarding Air Modeling Workplun and Reguest for Cumndative Sotiree
Inventory dated July 9, and attachments) Ambient Adr Quality Tmpact Analysis Workplan; see alvo,
Respondent's Exhibit 54, Letter from Matt Will, Modeling Unit, fliinais EPA, to Kyle Lucas, Black &
Veateh Corporution, dated July 20, 2001; see also, Respondent's Exhibit 68(FPrairie State Generating
Station Prevetition of Significant Deterioration Air Construction Permit Application, dated October 19,
2001); see also, Petitioners " Exhibit 27, sce alse, Respondent's Exhibit 43; see also, Respondent's Exhibit
60 (Letter from Dignna Hickner to Hearing Officer responding to comments of Dynegy, dated fune 14,
2004, see afso, Respondent s Exhibit 3, Madeling Addendum No. 2, Appendix I tn Appendix D,
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The Illinois EPA’s review began in July 2001 with Prairie State’s submittal of its modeling
protocol, which in a letter dated July 20, 2001, the Lllincis EPA approved.

The preliminary analysis yielded maximum concentrations for SO, and P, atiributable
to the proposed plant that were in excess of the applicable significant or de minimis impact levels
thereby triggering a full impact analysis for the proposed plant and existing sources in the area.
[See. Respondent's Exhibit 5, Modeling Addendum No. 2, page 16, see also, Respondent’s
Exhibit 4, pages C.24-C.26]. Tuming to the full impact analysis, consistent with the NSR

Workshop Manual, Prairic State first determined the significant impact area®™

for the pollutants
to be modeled. [See, Respondent’s Exhibit 5, Modeling Addendum No. 2 at pages 2-4; see also,
Respondent's Exhibit 4, pages C.26-C. 3117

The NAAQS moedeling was based upon an emissions inventory developed through
consultation between Praine Stale, the Tlhinois EPA and other states. [See, Respondent s Exhibit
3, Modeling Addendum No. 2, at page 3; see also, Respondent's Fxhibit 4, pages C.31-C36].
For 50, Prairic State opted to utilize the same inventory for short-term and long-term modeling.
The inventory conscrvatively extended 50 km beyond the designated short-term significant
impact area and thus, meluded sources within 100 km of Prairie State. [See, Petitioners ™ Exhibit

12, Response to Comment No. 279]. For PMyq, the inventory was made up of sources within 65

km of the proposed plant. [See, Respondent’s Exhibit 5, Modeling Addendum No. 2]. Prairie

Spreadsheet 3 from 1989 24-hour 5O, culpability analysis from Prairie State Generating Station; see
also, Respondent's Exhibit 54, see also, Respondent's Exhibit 15].

™ The impact area is the area in which the required air quality analysis for the NAAQS and PSD
increment must take plage, *“This area includes all locations where the significant increase in the potential
crissions of a pollutant from a new source, or sipnificant net cmissions increase from a medification, will
cause a significant ambient unpact (i.e., cqual or exceed the applicable significant ambient impact level}”

[See, Respondent's Exhibit 4, at page C.26].

"7 Petitioners have not chatlenge the designated significant impact areas.
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Statc also gave the requisite consideration to the background levels of air quality through data
collected at ambient moniloring stations operated by the Illinois EPA. [Fd.].

Petitioners’ claims that the full impact analysis initially showed that Prairie Statc
eclipsed the 3-hour and 24-hour SO NAAQS were based upon Prairic State’s December 9,
2003, modeling submittal and the maximum $0; levels.”™® Howsver, the July 12, 2004,
Modeling Addendum more accurately smmmarizes the madeling results because it reflects
inventory corrections and implemeniation of # corrected anemometer height.?” In addition, the
appropriale value for the companson of averaging limes of 24 hours or less for SO, is data
contributing to ihe second highest NAAQS violation {high second-high) rather than data
indicating the greatest contribution io a NAAQS violation (high first-high).2'" Such consideration
is consistent with the Clean Air Act’s prohibition of emnissions from a proposed source causing
or contritniting to air pollution in excess of the short-term maxinmunm allowable concentration
{more than onc time per year). See, 42 U.S.C. §7475(a}, scc also, 42 U.5.C. §7473(a) (*"... for any
period other than an annual period, such regulations shall permit sneh maximum allowable

increase to be exceeded during one such period per year”}, see afse, 40 CFR Part 51, Appendix

208 The December 2003 modeling was based upon an emission scenario of 0.51 Tba/mmbBtu for the 24-
hour 8O limit, rather than the final permit limits ultimately settled upon. The emission limit is initially
set at 3,126 Ib/hewr which is equivalent to 0.42 tbs/mmBtu at the maximum design heat input capacity of
a boiler and, no tater than 24 months after initial boiler startup, the 24-hour 8C; emission rate shall not
exceed 2,450 lbvhour, daily average, equivalent to 0.33 lbs SCy/mmBtu of the boiler. [See, Petitioners”
Exhibit 1, Unit-Specific Condition 2.1, 7(a)].

7% Based upon a recent review of the Caleulaiion Sheet, Respondent’s Exhibit 15, Tables A through C
mistakenly reference the December 2003 modeling rather than the July 2004 modeling that the Ilinois
EPA based its modeling decision on. [See, Petitioners ' Exhibit 70 (Affidavit of Shashi Shah), see also,
Petitioners' Exhibit 12, Response to Comment Nos. 271, 276-277, 282, see also, Respondent's Exhibit 135,

pager 16-18).

20 Iy terms of the modeling subtitials to the Illineis EPA, the various receptor and time combinations
may be ranked according to which event constitutes the highest contribution to any NAAQS violation,
The highest contribution ta the predicted impact is termed the high first-high. The next highest
contribulion ig the high second-high predieted impact and so on.
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W, Scetion 11,2,3.2 (the determination of whether a source contributes to a NAAQS violation
muy be based upon the “highest second-highest estimated concentration for averaging times of
24 hours or less").

The NSR Workshop Manua! also provides guidance on the appropriate review of modeled
receptor and time combinations stating the following shall be used for SQO;: “the highest, second-
highest short term estimate and the highest antmal estimated,” For PMyp, for which modeling is
conducted using five years of metcorology, it further provides: “the highest, sixth-highcest
estimate and highest 5-year average estimate” is to be used for modeled combinations ?'? [See,
Respondent's Exhibit 4, page C.32]. Morc simplistically, the applicable anthority providcs that
for a 24-hour 80O, viclation, the relevant consideration is the high second-high rather than the
high first-high because one excesdance of the 24-hour standard is allowed on an annual basis.

Taking all this into account, the July 2004 modeling shows that the total 3-hour 80,
concentration is 1689.51 pg/m3, rathcr than the 1998.9 ug/m3 claimed by Petitioners. See, 40
CFR §50.4(b) and §50.5{a) (both stating that the respective levels are “not to be exceeded more
than encc per calendar year™). The high second-high for the total 24-hour SO, concentration 1s
not 501.73 ng/m3 but 682.57 pg/m3. [See, Respondent s Exhibit 5, Modeling Addendum No. 2 at
page 7, see also, Petition at page 90).

As the July 2004 full impact analysis showed concentrations greater than the 3-hour and
24-hour SO; NAAQS, Prairie State considered whether the proposed ptant would be a significant
contributor to the predicted NAAQS violations. To be a significant contributor to the predicted
3-hour or 24-hour SO; NAAQS violation, any contribution by the proposed plant to the predicted

violation must, respectively, be in excess of 25 pg/m3 and Sug/m3 for the receptors and times

31 Petinoners did not challenge the Nlinois EPA's review and acceptance of Prairie State’s 24-hour
PM g NAAQS culpability analysis.
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for which the modeted NAAQS violations are predicted.”* [Ses, Respondent's Exhibit 4, page
C-28, Table C-4, C-51-33]. The modeling analysis showed that the proposed plant did not
contribute significantly to the modeled exceedances of the 3-hour or the 24-hour SO; NAAQS.?

Meanwhile, the July 2004 full impact analysis demonstrated that emissions from Prairie
State complied with (he NAAQS for PM,. Based upon the July 7, 2004, modeling submittal, the
PM1s NAAQS modeling resnlts indicate that the total concentralion due to the high second-high
value is 134.76 ug/m3 rather than that claimed by Petitioners, 353.62 ug/m3, [See, Respondent's
Exhibit 5, Modeling Addendum No. 2 at page 10, see also, Petitioners ' Exhibit 12, Response to
Comment No. 286, see also, Petition at page 91], Prairie State’s NAAQS analysis appropriately
stopped al this _junv::turr:.214 In addition, the Illinois EPA performed selecled audit modeling runs
to verify Prairic State’s results for the preliminary impact analysis and the {ull impact analysis.
[See, Respondent s Fxhibit 15, pages 15-19]. Based on its review of the dala and analysis
provided by Prairie State and its own audit medeling, the THinois EPA appropriately conciuded
that the proposed facility would not significantly impact the 3-hour or 24-hour 50; NAAQS and
the 24-hour PM s NAAQS. See, Hawaiian Electric Company, Inc. v, United States

Environmentaf Protection Ageney, 723 F.2d 1440, 1446 (9" Cir. t984) (need for agency

discretion in applying the modeling results).

312 These de minimis or signilicant impact levels both reflect an air quality impact that is less than 2.0
percent of the applicable standard,

3 [See, Respondemi's Exhibit 15, pages 15-19; see also, Respondent's Exhibif 5, Medeling Addenduom
No. 2 at pages 8-9; dppendix I} to Appendix 13, Spreadsheet 3 from T98% 2¢4-howr SO; cnlpability
analysis from Prairie State Generating Station, sce afso, Petitioners” Exhibit 12, Response to Comment
No, 271; see aiso, Respondent’s lixhibit 4, pages C.31-C.53),

24 While not challenged hy Petitioners, Prairie State also considered whether 1ts emissions would cause
or contribute to an exceadance of the 80; and PMp increments. Prainie State's modeling results, as
clearly noted in the modeling addendum, showed that the proposed facility would not cause or contribute
to SO increments or PMp increment vielation. (See, Respondent's Exhibit 5, Addendum: Updated
Cunntlaiive 80; Claxs T fncrement Analysis for the Prairie State Generating Station, at pages 11-23).
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3. The significant impact level is the appropriate standard for determining
whether a proposcd source has caused or contributed to a NAAQS violation.

On the whols, the Petitioners reading of the Clean A Act and the impiementing
regnlations cannot be reconciled with the USEPA’s established gnidance and interpretation of
the Clean Air Act over the past twenty-five years or the EAB”s past rulings in the framework of
the NSE Workshop Manual on PSD air quality analysis, Historically the USEPA has interpreted
Section 165{a)3) of the Clean Air Act, 42 U.8.C. §7475(a)(3), to meau that a source does not
contribute to an exceedance of a NAAQS or increment if its impact at a given receptor is not
significant.

References in the Code of Federal Regulations codily the USEPA’s interpretation of
Scection 165(a)3). For instance, Section 52.21{1) directs air quality modeiing be based on the
requirements of Part 51, Appendix W. 40 CFR §52.21(1); see also, In re South Shore Power,
L.L.C., PSD Appeal No, 03-02, slip op. at 3-4 (EAB, Fune 4, 2003) (recognizing the applicability
of the requirements specified in Appendix W of Part 51). Appendix W provides dircction to new
sources predicted to have a significant ambient impact in an atlainment area on the particulars of
the required NAAQS analyses. See, 40 CFR Part 51, Appendix W, Section 11,2.3.2. I fact,
Section 11,2.3.2 states that the determination of whether a source coniributes to a NAAQS
violation is based on the “significance of its temporal and spatial contribution to any modeled
violation.” 40 CFR Part 51, Appendix W, Section 11.2.3.2. Meanwhile, Part 51, Appendix S sets
forth with specificity the sighificant impact levels that would be considered to cause or
contribute to a violation of a NAAQS in an attainment area. See, 40 CFR Part 51, Appendix 8 §

ITLA.
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From the beginming, the USEPA has employecd the concept of “significance levels™ in the
context of ambient impacts to implement the 1977 Clean Air Act. For instance, the USEPA has
stated:

Also, since the air quality impact of many sources falls off rapidly to insigaificant

fevels, EPA does not intend to analyze the impact of a source beyond the point

where the concentrations irom the source fall below certain levels. . . These levels

shown below are therefore interpreted by the Administrator as representing the

minimum amount of ambient impact that is significant. . . . However, since the

1977 Amcndments provide special concern for Class I areas, any reasongbly

expected impacts for these arcas must be considered irrespective of the 50 kilometer

limitation or ithe above significance fevels.

See, 43 Fed. Reg. 26,379, 26,398 {June 19, 1978) {emphasis added) (subsequently identifying the
significant impact level for 3-hour and 24-hour 80, respectively, at 25 pgf3 and 5 pg/m3y; see
afso, Idd. al page 26,401 (in arcas where PSD increments are exceeded, “major construction
cannot conlinue to be approved unless all increment violations significantly impacted by the
proposed emission increase are corrected prior to aperation of the proposed source™); see alse,

45 Fed, Rop. 52,675, 52,678 {Augusi 8, 1980} (stating that for proposcd major sources an
assessment of the existing air quality for each regulated poltutant musi be completed, however,
this “requirement does not apply to pallutanis for which the new emissions proposed by the
applicant would canse insignificant impacts™).

Historically, the USEPA has consistently taken the position that for purposes ol PSD
permitting, a sourcc will not canse or contribule "o a predicted NAAQS or increnient viokalion if
the source’s estimaled air quality impact is insignificant {i.2,, at or below delined de minimis
levels).” [See, Raspondenis’ Exhibit 71, at page 1, (Memorandum from Gerald A. Emison,
Director, Qffice of Air Quality Plunning and Standards (MD- 1) to Thomas J. Maslany,

Director, Air Management Division (3AMO0), Air Quality Analysis for Prevention of Significant

Deteriaration, July 5, 1988)]. For instance, in 1980, the TISEPA responded to a question
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concerning whether a proposed source would significantly contribute to NAAQS violation in a
PSD area. [See, Respondents’ Exhibit 72, at page I, (Memorandum from Richard G. Rhodes,
Director, Control Programs Development Division (MD-15), USEPA, to Alexandra Smith,
Director, Air & Hazardous Materials Division, Region X, USEPA, Interpretation of “Significant
Contribution,” December 16, 1980)]. The USEPA responded that “[i]f the proposed source or
modification has no significant contribution to the nonatlaimment problem, then the proposed
project does not contribute to this violation.” [{d. {Emphasis added); see also, Respondent’'s
Exhibit 73, at page 1, (Memorandum from James T. Wilburn, Chief, Air Management Branch,
Air and Waste Management Division, Region IV, USEPA, to W. Fin Johnson, Chief, Aiv Quality
Section, Division of Environmental Management, North Caroling Dept. of Natural Resowrces &
Community Development, July 12, 1984) (“a proposed source which canses a modelled [sic]
violation of NAAQS can be approved if the source’s contribution to total air quality levels at the
site of the violation is less than the significance levels™)]. In the second part of the guidance, the
USEPA stated that a proposed source’s significant impact must ogcur simultaneously with the
actual violation at the particular nonattainment site. [f4]. The USEPA acknowladged that if the
proposed source did not have a significant impaet during the time of the aclual NAAQS
violation, the source would mect the applicable requirements so long as it did not create a new
NAAQS violation. [fd.].

The USEPA later reaffirmed its position in a July 5, 1988, Memorandum explaining its
preferred approach as one in which it:

projects air quality concentrations throughout the proposed source’s impact area,

but does not automatically assume that the proposed source would cause or

contribute to a predicted NAAQS or increment vielation. Instead, the analysis is

carried one step further in the event that a modeled violation is predicted, The

additional step determines whether the emissions from the proposed scurce will
have a significant ambient impact at the point of the modeled NAAQS or
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increment violation when the violation is predicted to occur, If it can be

demonstrated that the proposed source’s impact is not “significant” in a spatial

and temporal sense, then the source may receive a PSD permit.

[See, Respondents’ Fxhibit 71, at page 2, see also, Respondents' Exhibit 74, (Memorandum from
Marcia L. Spink, Chief, Alr Programs Branch, Region IIl, USEPA, to John M. Daniel, Jr., P.E,
Assistent Executive Divector, Department of Air Polfwtion Control, Virginia, April 25, 1990)
(cutlining procedures for the issuance of PSD permits to sources with and without significant
impacts in areas with modeled violations)].

Consistent with this guidance, the USEPA’s Ambient Monitoring Guidclines for
Prevention of Significant Deterjoration (PSD}, specifically stated that the “EPA daces not intend
to analyze the impact of a source beyond the point where the concentrations from the source fall
below certain levels” and, in so staling, referenced the previously designated significant ambient
air qualily impact levels, [See, Respondent’s Exhibit 75 at pages A-7 and A-8, Table A-3,
{USEPA s Ambient Monitoring Guidelines for Prevention of Significant Deterioration (PSD),
EPA-450/4-87-007, Muay 1987)]. The NSR Workshop Manual! remains in step, setting forth with
particularity, a staged-type appreach to the air quality analysis (i.e., the proposed source will not
cause a significant ambient inpact at any lecation; the proposed source, “in eoimjunction with
existing sources, will not canse or coniribute to a violation of any NAAQS or PSD increment;”
or the proposed seurce, “in conjunction with existing sources, will cause or contribute to a
violation, but will secure sufficient emissions reductions to offset its adverse air guality impact™).
[See, Respondent's Exhibit 4, at pages C.51-33]. Of particular relevance 10 the instant
proceeding is USEPA’s further explanation of whether the proposed source, in combination with
existing sources, will cause or contribute 1o a NAAQS violation;

When a violation of any NAAQS or increment is predicted at one or more
receptors in the impact area, the applicant ean detennine wheiher the net
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emissions increase from the proposed source will result in a significant

ambient impact at the point (receptor) of each predicted violation, and at

the time the violation is predieted to occur. The source will not be considered

to cause or contribute to the violation if its own impact is not significant at

any violating receptor at the time of each predicted viglation. In such a

case, the permitting agency, upon verification of the demonstration, may

approve the permit. However, the agency must also take remedial action

through applicable provisions of the state implementation plan to address

the predicted violation{s).

[See, Respondent's Exhibit 4, at page C.52]. The EAB has found that the NSR Workshop
Manuai reflects the USEPA’'s thinkimg on PSD issues. fx re Knauf Fiber Glass, GmbH, §
E.AD. 121, 129 fn. 13 (EAB 1999), see also, In re Hawaii Elecivic Light Company, 8 E.AD.
66, 72 (EAB 1998); see also, Washington State Dept. of Social and Health Servs. v.
Guardianship Estate of Keffeler, 537 1.5, 371, 385 (2003} (“administrative interpretations . . .
not [the] products of formal rulemaking . . . ncvertheless warrant respect”). As evidenced by
these statements, the USEPA has repeatedly expressed an opinion that if the proposed source or
modification does not significantly confribute to the nonattainment problemn, then the propesed
project is not responsible for this violation. See, 42 U.S.C. §7475(a)(3). Considcrable deference
should be afforded to the USEPA’s construction of Section 165{a)(3) of the Clean Ajr Act.
Chevron, U.S.A., fnc. v. Nutural Resources Defense Council, Inc., 467 U8, 837, 866 (1984), See
aiso, Whitman v. American Trucking Associations, Inc., 531 U8, 457, 481 {2001},

While USEPA guidance clearly supports the Iliinois EPA's interpretation of significant
air quality impact, the EAB has had few occasions to consider the relevancy of these passages in
the NSR Workshop Manual. During those limited happenings, the EAB has both acknowledged
“significant ambicnt impact levels,” and the relevancy of the NSR Workshop Manual for

purposes of a hierarchical approach to air quality analysis. See, fn re Knauf Fiber Glass, GMBH,

S E.AD. 121, 149, fn, 40 (EAB 1999), see also, In re AES Puerto Rico L.P., § E.AD. 324, 330-
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332 (EAB 1999); see also, In re Hadson Power 14-Buena Vistn, 4 B.A.D, 258, 271 (EAB 1992);
see alsn, In re Feoefectrica, L.P., T E.AD. 56, 66 (EAB 1997); see also, In re 1P Cherry Point,
PSD Appeal No. 05-01, slip op. at 25-29 (EAB, June 21, 2005). The Knauf I decision provides
the most detailed review of the beginning stages ol the analysis performed by Praine State. In
Knauf I, the LAB considered a challenge to the applicant’s compliance demonstration with the
NAAQS and PSD increments, The Knauf T decision consequently provided a discussion of the
contents of a preliminary analysis and many of the elements of a full impact air modeling
analysis. [fe at 149-154]; see also, In re AES Puerto Rico I P., 8 C.A.D. 324, 343-344 (CAB
1999) (discussing particulars of preliminary analysis); see afso, In re Ecoelectrica, L.P. 7 E.AD,
56 (EAB 1997).

In Kuaauf I, the EAB examined relevant insiruction from the NSR Workshop Mamial on
PSD air quality analysis including a preliminary analysis of pollutant modeling {o the initiation
of a full impact analysis in the eveni of a linding of an exceedance of the significant impact level
irom such source, fn re Knauf Fiber Glass, GMBH, 8 C.A.D. 121, 149-154 (EAR 1999).
Relying upon the NSR Workshop Manuad, the EAB considered Knauf's predicted “ambient air
concentrations of PM, in excess of the PMyg (24-hour) significant ambient impact level” that
thereby necessitated the performance of a full impact analysis for the PM;g significant impact
level, fn re Knauf Fiber Glass, GMBH, 8 EAD, 121, 150 (EAB 1999), The EAB found that the
applicant appropriately considered the most distant point where the significant impact would
cccur, the “impacl area, and that the remaining clements of an air quality analysis are carried out
within the defined impact area.” [Id, af page 151]. Consistent with the NSR Workshop Manuad,
the EAB acknowledged that the next step in the ful] impact analysis included “modeling

emissions from sources in addition to the proposed new source whose emissions may affect the
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air quality within the impact arca. NSR Workshop Manual at C.30-C.31.7 [/d]. After confirming
that other potential sources of impact were appropriately included in Knauf’s analysis, the EAB
concluded with a revicw of whether predicted emssions from the proposed source and existing
soutrces would cause or contribute to a violation of the NAAQS or the PSD increment. [/d a
pages 132-154]. The EAB agrced that the proposed source demonstrated compliance with the
PM g NAAQS and the PSD increment for PM . [#4.]; see also, In ve AES Puerto Rico L.P., 8
E.AD. 324, 343-344 (EADR 1999) (acknowledgment that even where NAAQS violations are
found to exist, the proposed scurce must actually cause or contribute to violations of air quality
impacts); see also, In re South Shore Power, LL.C., PSD Appeal No. 03-02, slip op, at 3-4
{EAR, JTune 4, 2003} (recognizing the applicability of Appendix W of Part 51},

Even more significant is the abbreviated discussion in Hadson Power, where the EAB
discussed whether (he proposed plant would significantly contribute to a violation of the 3-hour
SOy increment of 25 upg/m3 in a designated Class I area. fr the Mutter of Hiadson Power 14-
Bueng Vista, 4 E.AD. 258, 270-271 (EAB 1992) {where the administrator acknowledged that
Hadson Powcer’s would consume 32,1 itg/m3). The EAB found:

VIDAPC does not contest that Hadson Power’s preliminary modeling predicted

increment violatiens in the Park. VDAPC concluded, however, that the violations

are due primarily te two previously permilted but not yet constructed sources, not

Hadson Power, and that Hadson Power would contribute only a smalil amount to

these violations. Hadson Power requested and received approval from VDAPC

(and EPA) to conduet modeling with different meteorological data. In addition,

because significance levels for class I increment consumption had not been

established by EPA, VDAPC proposed, and EPA approved, that for this permit,

the class I significance levels be proportional to those used for class IT areas,

Based on this analysis, VDAPC concluded that Hadson Power would not contributs

significantly to the violation. The County has not demonstrated that this conclusion

is in error.

[7d. at 271). What is clear about these opinions is that the EAB has not only affirmed the use of

significant impact ievels but has relied apon guidance addressing preliminary and full air quality
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impact analyses in the NS Workshop Manual, Just as this goidance provided instruction in
Knauf, AES Puerto Rico and Hadson Power, it likewise lends direction (o loday’s applicants and
permilting authorities. See, In ve Knauf Fiber Glass, GmBh, B E.AD. 121, 134-135, fn. 25 {while
the NSR Workshop Maaual is not mandatory, an expectation exists that the permit applicant will
provide an analysis that is at leasl as detailed as the NSR Werkshop Mamual); see also, In re
Three Mountain Power, LLC, 10 E.A.D, 39, 34 (EAB 2001). Under such circumsiances, it was
more than appropriate for Praitie State and the Jllinois EPA to consider “whether the net
emissions increase from the proposed source will result in a significant ambient impact at the
point (receptor) of cach predicted violation, and at the time the violations is predicied to accur.™
[See, Respondent's Exhibit 4, page C.51-53)

Despite this clear mandate, Petitioners argue that because Section 1102}y 2 DYIN]D) of
the Clean Air Act specifically reguires cach state’s STP to contain adequate provisions
prohibiling significant contribution (o nonattainment in anather state in violation of applicable
standards, and Scction 1 10(a)(2XDY¥XIT) of the Clean Air Act, under PSD, requires each state’s
S1P to prolnbit any contribution to a viclation of air quality standards in another state, that
Section 165{a)(3) prohibits any contribution te a violation of a NAAQS or increment. [See,
Petition at page 93]. This argument refllects flawed logic, While Petitioners are correct that this
would suggest that the PSD program sets a mere stringent eriteria level for contribution, it does
not follow that this more stringent level must be any contribution.  Another measure exists for
the level ol contribution that is prohibited under the PSD miles. As reflected in long-standing
USEPA policy, guidance and praciice, the criteria for a prohibited contribution from a major new
soutce or major modification under the PSD program iz more than a “de minimis impact,”

Again, this is a more siringent criteria than “significantly jimpact™ bt it is not identical to “any
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impact.” The fact that the USEPA has elected to use the term “significant impact level” as the
label for this level of de minimis impact is unfortunate as it can be confused with the explicit
term in Section 110(2)(2}D)iHT).

At the same time, it should be readily apparent that Seciion 110 contcmplates a level of
impact far in excess of the level of de minimis impact nsed under the PSD rules. This is because
Section 110 addresses a far more controversial issue than the contribution of a proposed new
profect to air guality. Rathcr, Section 110 address the cireumstances in which existing sources
can be held to account for contributing to air quality levels in another state, beyond the
jJurisdiction of the state in which they are Jocated.

As this discusston makes evident, Prairic State performed the mﬂdelinglin accordance
with the USEPA’s historical interpretation that a source will “not cause or contribute to a
predicted NAAQS or increment violation if the source’s estimated air quality impact is
msignificant (i.e., at or below de minimis levels).” [See, Respondents® Exhibit 71, at page 7).
Accordingly, Petitioners fail o offer any compelling reason for the EAB to conclude that the
Itlinois EPA’s determination was clearly erroncous or otherwise warrants review.

4. The [llinois EPA’s conclusion that the proposed facility will not eause or
contribute to NAAQS violations was based upon the Administrative Record
not post hoe rationalizations.

Petitioners conclude their argument by stating that while the Illinois EPA found that
modeling for the proposed plant suggested ambient impacts above the 3-hour and 24-hour 50,
NAAQS and 24-hour PM, NAAQS, the Illinois EPA supported its decision to issue the permit
with “post hoc rationalizations.” [See, Petition at pages 94-25], These “post hoc
rationalizations” purportedly include Illinois EPA assertions that the “alleged violations of the

SOy NAAQS by the proposed plant are a result of the methodalogy used for air quality modeling
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as it addresses existing sources,” the qucstionable supportt lor the use of the significant impact
level in NAAQS comipliance denmonsirations, and statements that NAAQS violations are likely
duc to errors in (he underlying inventary, the source of which 1s currently being mvestigated by
the Tllinois EPA. [See, Petition at pages 94-26; see wlso, Petitioners ' Fxhibit 12, Response to
Comment No. 49). While the preliminary analysis yvielded maximum concentrations for SC» and
PM,, in excess of the applicable significant impact levels and the full impact analysis also
indicated concentrations that were greater than the S0, NA AQS, the modeling showed that the
proposed plant did not contribute significanily to cxceedances of the 3-hour and 24-hour 80,
NAAQS. [See, Respondent’s Exhibit 5, Modeling Addendum No. 2 ot pages 8-10; Appendix D
to Appendix D, Spreadsheet 3 from 1989 24-hour 80, culpability analysiz from Prairie State
Generating Station; see alsa, Petitioners ' Exhibit 12, Response to Comment Nas. 271, 286, see
' also, Respondent’s Exhibit 4, pages C.51-C.53),

The TNllinois EPA stated that the “alleged violations™ of the SO: NAAQS are a resnlt of
the methodelogy employed for air quality modeling. This was appropriate in the conlext of' a
widely distributed Responsiveness Swmmary, as it generally explains that modeling conducled for
certain existing sources, as is required in a foll modeling analysis, is largely responsible for the
predicted violations and such predicted vialations do not necessarily represent actual violations
of NAAQS. However, the lllinois EPA further explained that a more considered review of the
modeling showed that the predicted violations are not caused or contributed to by the propaosed
plant but existing sources, [See, Peritioners’ Exhibit 12, Response to Comment No, 49).
Petitioners raspond that this is not a sufficient basis for the [liinois EPA to reject the
methodology required by 40 CFR § 52.21(1). However, Petitioners misconstrue the [llinois

EPA’s response; the Iilinois EPA never suggested that it rejected the methedology required by
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Section 52.21(1). Rather, while the first phase of the full impact analysig showed concentrations
in excess of the PSD increment, the culpability analysis, in fact, indicated that the proposed plant
did not significantly contribute to the modeled receptor and time violations. Prairie State’s
analyais is in step with the requirements of Section 52.21(1) requiring all ambient air estimates be
based on the applicable requirements of Part 51, Appendix W, and, in particular, Section
11.2.3.2, stating that the determination of whether a source contributes to a NAAQS violation is
hased on the “significance of its temporal and spatial contribution to any modeled violation.™ 40
CFR Part 51, Appendix W, Scetion 11.2.3.2.

Next, Petitigners persist m questioning the support for the Illinois EPA’s use of the
significant impact level in its NAAQS compliance demonsirations, stating that significant impact
levels are only appropriately considered in the context of the preliminary analysis. [See, Petition
ai pages 95-96]. For brevity's sake, the Illinois EPA will not repeat the extensive backing,
including twenty-five years of USEPA support and EAB precedent, for its consideration of
significant impact tevels in the context of the full impact analysis. However, the [linois EPA
will simply note that contrary to Petitioncrs’ implications, the Illincis EPA’s foundation for its
pesition extended beyond a mere reference to page C.28 of the NSR Workshop Manual. The
ITlinois EPA reasoned that significant impact levels are an inherent aspect of the PSD program
that have been established by the USEPA for various polintants and averaging times, [See,
Fetitioners’ Exhibit 12, Comment Nos. 264, 267 (citing to NSR Workshop Manual page C.52}].
The lllinois EPA further explained that where existing sources are contributing emissions above
the significant impact level, the PSD program does not require a denial to a permit applicant that
is not contributing emissions above the significant impact level. [See, Petitioners' Exhibit 12,

Comment No. 269),
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Petitioners cite to Petitioners’ Exhibit 18, page 17 to bolster an assertion that the Iilinois
EPA purportedly agreed that the signilicant impact levels arc used in the preliminary analysis io
detenmine if additional modeling iz required but not to “excuse NAAQS violations once they are
detected within the SIA.” [See, Petition gt page 93], Petitioners’ Exhibit 18 is, in fact, a letler
from the lllinais EPA to the USEPA on an unrelated permitting action; the letter makes
absolutely no reference to significant impact levels, Rather, consistent with the language set
forth in the NSR Workshop Meanual, the Nllinois EPA made clear that the significant impact levels
arc uscd in both the preliminary analysis and the [nll impact analysis. [See, Respondent s Exhibii
4, @ pages C.24-C 53],

Finally, Petitioners ¢laim that the Hlinois EPA is seeking to justify NAAQS violations by
stating that these are likely Jue te errors in the underlying inventory, the source of which is
currently being investigated by the Ilinois EPA. Petitioners” arguments are peppered with
inconsistencies. Tnitially, Petitioners cite to page C.52 of the NSR Workshop Manual for the
requirement that the THinois EPA must “take remedial action through applicable provisions of the
state implementation plan to address the predicted violation.” [See, Petition at page 92, citing
NSE Workshop Manuni at page C. 52}, Petitioners summarily conclude that the lllinois EPA has
nhot performed any remedial measures but then later quibble with commitmenis made by the
Illinois EPA to investigate the source whose emissions are largely responsible for the modeled
exceedances. [See, Petition of pages 92 and 98].  The Ilinois EPA explained in the
Responsiveness Summary that it tentatively believes that most of the modeled exceedances are
due to erroneolsly high emission rates but that the review is ongoing. [See, Petitioners " Exhibit
12, Response to Comment No. 264; see also, Respondents' Exhibit 13 at page 17),

While Petitioners imply that any remedial measures to be performed “through applicable
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provisions of the state impiementation plan” must be completed before the permit issucs, no
suppert has been provided for such assertion. [See, Petition at page 96). In fact, the NSR
Workshop Manrual provides when the “proposed source would cause or contribute to a PSD
increment violation, a PSD permit cannot be 1ssued until the increment violation is entirely
corrected.” [See, Respondent’s Exhibit 4, page C 53], Accordingly, only if the proposed source
would be a significant contributor to nonattainment should the permitting authority defer astion
until the violations have been correcled. Such guidance is in line with Section 165(¢) of the
Clean Air Act requinng the granting or denial of PSD permits by the Administrator within one
year of the submittal of a complete pernmt application. See, 42 11.5.C, §7475{c}. Il an applicant
did not significantly contribute to the violations but the Admimstrator could only issue the pormit
once it had completed any necessary remedial actions to the state implementation plan, the
permit would likely not be issued within one year as it generally takes at least this long to revise
a SIP and to submit it to the USEPA for approval. Fere the modeling clearly showed that Prairie
State was not a sigmficant contributer to the nonattainment problen, thus, the Illinois EPA was
not required to complete any remedial action to the SIP prior to the permit’s issuance. The EAB
should accordingly decline consideration of this 1ssue i}ecause Pctitioners have failed to show
that the Illinois EPA’s issuance of the permit under thesc circumstances was clearly errencons,

Q. Prairie State’s Modeling Demonstrated That the Proposed Plant Would Not Be a
Significant Contributor to the Predicted 24-hour 8O, NAAQS Violations.

Next, Petitioners stress, degpite their statutory argument, the culpability analysis was
flawed becavse their review of Prairie State’s December 9, 2003, modeling submittal showed
numerous receptor and time combinations that violated the 24-hour 80, NAAQS. [Sec, Petition
at pages 96-97]. Petitioners’ allegations have not been preserved for appeal as Petitioners fail to

explain how the 1Hinois EPA’s response to this issue was clearly crroneous or otherwise warrants
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review. To the extent that the EAB wishes to reach the merits of the issue, the Administrative
Record provides ample support for the lllinois EPA’s conclusion that the proposed plant would
not significantly contribute to the predicled 24-hour SO, NAAQS violations.

1. Petitioners’ argument fails to satisfy EAB’s procedural requirements for
obtaining review.

The Illinois EPA addressed this issue in the Responsiveness Summary as CONCEMS wers
articulated by the public that the modeling allegedly showed exceedances of the significant
impact level for 24-hour SO; NAAQS. The lllinois EPA explained that modeling performed for
the 24-hour SO; NAAQS demonstrated that the plant would not cause or contribule 1o a violation
of such standard. [See, Petitioners’ Exhibit 12, Response to Comment Nos. 264, 266-271]. In
presenting the conelusion that the plant will not cause or contribute to a vielation of the 24-hour
50, NAAQS, the lllinois EPA relied on the modeling analysis dated July 12, 2004, rather than
the December 9, 2003, submittal that Petitioners continue to reference, Petitioners ignore that
the Llinois EPA s review of the July 12, 2004, medcling indicated ne violation of the 24-hour
S0O; NAAQS. Further, nothing presented by the Petitioners refutes the Tllinois EPA’s serutiny of
the July 12, 2004, modeling information. Petitioners have failed to demonstrate how the Tlinois
EPA’s respenses to comments were somehow inadequale or in clear error, I re GMC Delco
Remy, 7E.AD, 136, 141, fn. 14 (EADB 1997), As review “should be only sparingly excreised”
and *most permit conditions should be finally determined at the [permitting authority] level,” the
EAB should appropriately decline consideration of this issue. See, /n re Knanf Fiber Glass, 8
E.AD, 121, 127 (EAB 1999), citing, 45 Fed. Reg. 33, 290, 33, 412 (May 19, 1980),

2, Petitioners fail to show that the 1llinois EPA’s decision regarding this issuc
was clearly erroneous or otherwise merits review.
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Turning to the merits of this issue, as discussed in Section N of this Response, the review
of the 24-hour S0, NAAQS is more appropriately based on the July 12, 2004, Modeling
Addendum that reflects inventory and anemometer height corrections. Again, the full impact
analysis initially showed concentrations greater than the 24-hour SO; NAAQS, thus, Prairic State
considered whether the proposed plant would be a significant contributor to the predicted
NAAQS violations. Tobe a signiﬁcanlt contributor to the predicted 24-hour $O; NAAQS
violation, any centribution by the proposed plant to the predicted violation must be in excess of
Sug/m3 for the receptors and times during which the modeled NAAQS violations occurred.

[See, Respondent's Exhibit 4, page C-28, Table C-4, C-51-53].

While the results of the modeling demonstrated that the proposed plant would not
significantiy contribute to modeled exceedances of the 24-hour SO NAAQS,*!® some further
discussion of the modeling is warranted for 2 better understanding of the significant impact
analysig performed by Prairie State. Tt should be noted that due to the nature of the modeling
performed, any discussion of tius topic is somewhat complicated for a simple narrative review,
However, a full discussion of the modeling may be found by the EAR in the July 12, 2004,

Modeling Addendum #2 at Respondent’s Exhibit 5,

215 Petitioners’ argument is predicated in its entirety on the December 9, 2003, modeling rather than the
updated July 12, 2004, modeling that clearly showed no signuficant contribution to exceedances of the 24-
hour SO, NAAQS. Morcover, even based upon Petitioners mistaken review and interpretation of the
modeling results, Petitioners seem to suggest that the final limit established by the permit would ensure
no violation of the 24-hour 8Oy NAAQS. [See, Petition at pages 96-97; see also, Petitioners™ Exhibut 1,
Unit Specific Condition 2.1.7{a)(ii)] (50, emissions from the boilers shall not exceed 2,450 Ib'hr, daily
average).

®® [See, Respondent’s Exhibit 15, pages 15-19; see afso, Respondent’s Exhibit 5, Modeling Addendum
No. 2 at pages 8-9, Appendix D to Appendix D, Spreadsheet 3 from 1989 24-hour SO; ewlpability analysis
Jfrom Praivie State Generaling Station; see also, Petitioners' Exhibit 12, Response to Comment No. 271;
see alse, Respondent’s Exhibit 4, pages C.51-C.53).

267




For comparison purposcs, Prairie State set up two group files, one entitled “All” that
represented all the SO2 NAAQS sources including Prairic State and a second group file called
“PSGSE" comprised of only Prairie Siale sources. Each file contained “max files” that identified
all the receptors for each group that equaled or excecded designated thresheld valnes. The
threshold for the “All™ group was set to identify those receptors with a NAAQS exceedance
minus background levels. Meanwhile, the threshold value for “PSGS™ was set at 4.99 pg/m3.
Once these “max files” were ereated, the values were delineated in an EXCEL spreadshect that is
included within Modeling Addendum No.2, [See, Respondent'’s Exhibit 3, Modeling Addendum
Ne. 2, Appendix 1 to Appendix D, Spreadsheet 3 from 1989 24-hour SOy culpabiliry analysis
[from Prairie State Generating Station]. For each year, Prairic State reviewed the EXCEL
spreadsheet (o determine whether execedances for the “All” group and the “PSGS” group had the
same receptor (X and Y coordinates) and time coordinates. There were no instances where both
groups had the same receptor and time coordinates thereby indicating that the proposed plant
would not contribute significantly to exceedances of the 24-hour SO, NAAQS. ' Under such
circumstances it is difficult to imagine how Petitioners have meet their burden. In fact,
Petitioners do not present any factual evidence contradicting cither the Administrative Record or
the lilinois EPA’s reasoning and they [ail to offer any other compelling reason for the EAB to
conclude that the INinois EPA’s determination was clearly erroneous or otherwise warrants
Tevicw.

P. Petitioners Fail to Show that Illincis EPA’s Decision to Accept the SO2 Modeling
Was Clearly Erroneous (Murray).

—

N [See also, Respondent's Exhibit 3, Modeling Addendim No. 2 at pages 8-9; Appendix D o Appendix
1, Spreadsheet 3 from 1989 24-hour SC; audpability analysis from Prairie State Generating Station; see
alvo, Respondent's Fxhibif 13, pages 15-19; see niso, Petitioners" Exhibit 12, Response to Comment No,
271, see afso, Respondent s Fxhibit 4, pages C31-C 53],
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Petitioners find fault with the emission rate that Prairie State employed for the smal! coal-
fired boilers used at the Warren G. Murray Developmental Center {Murray) in certain 24-hour
50, modeling. Contrary to Petitioners’ assertion, Murcay’s permitted 1-hour SO; limit, had no
bearing on the 24-hour SO, modcling because this source, which is located almost 35 miles away
from the site of the proposed plant, ultimately was screened from the analysis. Given such facts,
the EAR should decline consideration of this issue,

As discussed in Sections N and O, and as documented by the Administrative
Record, the Iliinois EPA possessed familiarity with Prairie State’s 8O, culpability analysis
through its review of the modeling information submitted by Prairie State. Of significance to the
instant discnssion, the NAAQS modeling was based upon an enmissions inventory developed
through consultation between Prairie State, the Illinois EPA and other states. [See, Respondent's
Exhibit 5, Modeling Addendum No. 2 at page 3, see also, Respondent's Exhibit 4, pages C.31-
(.36]. For SGy, Prairie State opted to utilize the same inventory for short-term and long-term
modeling. The inventery extended 50 km beyond the desighated short-term significant impact
arca and thus, included sources within 100 km of Prairie State, [See, Petitioners” Exhibit 12,
Response to Comment No. 279).

Particular to the Murray Developmental Center, in electronic mail dated November 18,
2003, the (linois EPA provided the SO; emission rates and gas exit velocities for the boilers at
this facility to Prairie State’s consultant. [See, Petitioners’ Exhibit 4, Exhibit 3, Email from Jeff
Sprague to Dwain Kincaid, dated November 18, 2003]. In its efforts to develop a short term (24-
hour average) 30; emission rate that would not result in a significant contribution by Prairie
State to a modeled NAAQS exceedance, in December 2003, Praitie State submilted NAAQS

modeling results based on different scenarios for 80, emissions from its proposed boilers {i.e.,
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(.51, 0.47, 0,44, 0.41 ths/mmBtu). Based on the various refined runs, Prairic State concluded
that it would not sighificantly contribute to the predieted 3-hour 802 NAAQS exceedances.
However, based upon an emission scenario of 0.51 [hs/mmBtu, various receptors and hmes
showeil that the proposed plant would significantly contribute to modeled exceedances of the 24-
hour 80; NAAQS. Due to these modeled exceedances, Prairie State scaled the “modeled
emission rate by the ratio of the SIL and the originally modeled impact” to arrive at the
maximuni compliant emission rate, 0.42 lbs/mmBin. [See, Respondent's Exhibit 43, pages 2-7].
While this is the 24-hour $0; emission rate proposed by Prairie State, the permiit not only
requires the boilers at the propesed plant to initially meet the 3,126 lb/hour, daily average (0,42
1bs/mmBtu) but within 12 to 24 months after initial boiler startup, the 24-hour 803 emission rate
ghall not exceed 2,450 Ib/hour, daily average, cquivalent to (.331bs/mmbBtu. {See, Peiitioners’
Exhibit 1, Unit-Specific Condition 2.1.7fa}].

In response to public comments, changes were ultimately made to the modeling input to
corrcet the anemometer height for the 8t Louis Eambert Field surface station and to make
inventory corrections., Corrected emission rates from the units at Murray were based upon
information contained within the Ilinois EPA’s statewide emission inventory database. [See,
Petitioners'’ Exhibit {2, Response to Comment No. 271]. The establishment of the inventory is a
highly technical process; in such context, the EAB has routinely afforded deference to the
permitting autherity. fr re fadeck-Nifes, L.L.C., PSD Appeal No. (2-03, slip op. at 18 (EAB,
March 11, 2002) (recognizing that the appropriate location for mixing height data is highiy
technical and the EAB typically defers to the pernit 1ssuer on those issues that depend on the
petmit issuer’s technical expertise). At this juncture, the [ilinois EPA deemed the modeling

inventorics complete, See, Appalachian Power Company v. EPA, 135 F.3d 791, 802 {D.C. Cir.

270



1998) (“It is only when the model bears no rational relationship to the characteristics of the data
to which it iz applied that we will hold that the use of the model was arbitrary and capricious.”).

Consistent with established modeling, the Illinois EPA routinely allows sources to be
removed from the modeling inventery if they will not meaningfully affect the NAAQS
compliance demonstration, Toward this end, it is customary to “screen” sources based on the
Q=10D method (10D} that considers the annual tonnage of a particular pollutant emitted by the
source of interest, in this instance Murray, and the distance beiween that source and the
applicant’s proposed pmject.m [See, Respondent’s Exhibit 76 (Electronic mail from Matt Will
IEPA, to Kyle Lucas, Black & Veatch, dated July 10, 2001} (Certified Index No. 353)]. Based on
discussions between Prairie Siate and the Illinois EPA, the 10D analysis was conservatively
modified to include all sources located within the sigmificant impact area regardless of whether
they could be excluded through the 10D analysis. In addition, for “short-term modeling, the
variable ‘D’ was determined by calculating the distance from the source to PSGS [and] [fjor the
long-term modcling, ‘1Y was determinied by calculating the distance fiom the source to the 8IA
perimeter,”*'* [See, Respondent’s Exhibit 3, Modeling Addendum No. 2).

In this case, Prairie State’s 10D analysis showed that emissions from Murray
would not be significant thereby eliminating Murray from the short-term {3-hour and 24-hour}
modeling for SCy. [See, Respondent's Exhibit 3, Modeling Addendum No. 2, Appendix A to

Appendix D, Spreadsheet from SO 10D analysis from Fraivie State Generating Station; see also,

B3 In the October 2002 Application, Prairie State discussed the 10D [sic] rule compared to the USEPA’s
similar 200 rule concluding that the Tllinois EPA’s 10D rule 1s more conservative due to the smaller
multiplier. Due to Illincis EPA’s smaller multipiier, more sources are included in the full impact analysis
compared to USEPA’s 20D rule. [See, Petitioners” Exhibit 27, pages 6-23 to 6-26, fn.15; see also, 57 Fed.
Reg. 8,077 (March 6, 1992) (recognizing the USEPA’s 20D rule)].

37 Baged on the lllingis EPA’s review of public comments, comments were not provided on the 10D
analysis.
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Petitioners ' Exhibit 12, Response to Comment No. 271, Notwithslanding, Petitioners’ argument
that Prairic State utilized the wrong onc-hour average SO; emission rate it the NAAQS analysis,
Petitioners’ argument is unconvineing in light of the results of the 10D analysis. As Murray was
sereencd from the NAAQS analysis based on its annual emissions and the distance belween it
and Prairie State, Petitioners’ argument that Prairie State ulilized the wrong one-hour average
$0; emission rate in the NAAQS analysis is simply not relevant.”2® See, Appalachiun Power
Company, et of. v. Envirenmental Protection Agency, 135 F.3d 791, 802 (D.C, Cir. 1998) (*Tt is
only when the model bears no rational relationship to the-characteristics of the data to which it is
applied that we will hold that the use of the madel was arbitrary and capricious™); see afvo,
Hawajian Electric Company, Inc. v. United States Environmental Protection Agency, 723 F.2d
1440, 1446 (9™ Cir, 1984) {recognizing discretion afforded to agency when applying modeling
results). In view of the Illinois EPA s considered judgment on modeling issues, the EAR should
decline consideration of this issue.

Q. Petitioners Fail to Show that the Illinols EPA’s Decision to Accept the Additional
Impact Analysis Was Clearly Erroneous.

Petitioners ¢laim that the lllinois EPA inappropriately accepted the one-hour ozone
standard®™' in lieu of the soils and vegetation addilional impacts analyses dictated by 40 C.F.R. §

52.21(0).*** Agcording to Petitioners, (he assessment performed by Prairie State and reviewed

20 Ag discussed in Sections N and O of the Response, the madeling demonstrated that emissions from
Prairie State would not cause or conlribute to an exceedance of the short-term 5O, NAAQS,

22! Tn addition, Petitioners raise the argument that the soils and vegetation analysis was clearly erroneous
because it was based on the 1-hour ozone NAAQS rather than the new 8-hour ozone NAAGS.

2 When the regulations pertaining to the additional impact analysis were originally promulgated, the
USEPA focused on the impact to Class T areas. “Where there would be no Class Iimpacts, impacts
elsewhere may affect the BACT determination, but would typically not have a significant bearing on the
final approval decision, The impact assessment should generally be qualitative in nature and designed to
mform the general public of the relative impact of the source on [air guality related values].” 43 Ied. Reyp.
26,379, 26,403 {June 19, 1978).
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by the Illinois EPA was inadequate, thereby necessitating what it characterized as an
“appropriate analysis of czone impacts on vegetation.” [See, Petition at page [00]. Petitioners’
argument is a “repackaging” of their earlier argument pertaining to the adequacy of the ozone
NAAQS compliance demonstration. [See, Petition at page 3%]. Despite the redundancy in their
assertions, the Respondent must respond, but nevertheless will attempt to minimize the repetition
in its response.

Petitioncrs are mistaken in their allegations that the soils and vegetation analysis was
fawed. Further, some of their allegations were not preserved for appeal, or if previously raised
during the public comment peried, Petitioners neglect to explain how the Ilincis EPA’s response
was clearly erroneous or otherwise warrants review. Many of their assertions are loosely made
and unsubstantiated, thus warranting the EAB’s review as to whethcr some portions of
Petitioners’ arguments are procedurally viable. To the extent that the EAB wishes to reach the
merits of the issue, the Administrative Record provides ample support for the Illinois EPA’s
decision regarding the adequacy of the additional impact analysis,

1. Petitioners’ argument fails to satisfy the EAB’s procedural requirements for
obtaining review.

This argument has not been preserved for appeal. Based on the lllincis EPA’s review of
the hearing transeript and vatious written comments, the merits of the soils and vegetation
analysis have been addressed by the 1llinois EPA in the response to public commemnts, The
Illinois EPA responded, at some lengih, to the aforementioned concerns in its Responsiveness
Summary*®  In responding to this issue, the Tilinois EPA stated that the ozone air quality

standard serves as both a primary and secondary standard that is protective of public welfare

23 [See, Petitioners ' Exhibit 12, Response to Comment Nos. 297-303 ]
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{plants, animals and soils) and of human health.”! See, I re Kawaihae Cogeneration FProject, 7
E.AD. 107, 130 (EAB 1997) {deniat of revicw of additicnal impact analysis due, in part,
becanse “emissions from the plant would be *well below” state and national ambient air quality
standards, including the secondary NAAQS, which are inlended to prevent adverse impacts to
the public welfare, including impacts on soils and vegetation™). In addition, the modehing
analysis demonstrated that the 1-hour ozone standard would be met and that the proposed plant
would not threaten vegetation compared to the 8-hour czone standard 2%

As evidenced by the Responsiveness Summary, the Illinois EPA considered the 8-hour
ozone standard in its additional impact analysis.z"""' In parlicular, the lllinois EPA recognized
that:

While this medeling focuzed on the 1-hour ozone standard, consistent with

guidance from USEPA, it also provides relevant insight on the impact of new

power plant project on the B-hour ozone standard. This is because modeling also

identified grid eclls during each day of ihe selected ozone episodes in which the

base concentration of 0zong was above 80 ppb in any hour. For this purpose, this

modeling is very conservative, overstating the identificd changes in ozone levels,

as they reflect 1-hour impaets, rather than 8-hour average impacts. . .

[See, Petitioners’ Exhibit 12, Response to Comment No. 294, citing Assessing the fmpact of the

St. Lowuis Ozone Attainment Demonstration from Proposed Flectrical Generating Units in

224 [Bee, Pefitioners’ Exhibit 12, Response to Comment Nos. 297, 299); see alsa, 42 U.S3.C. §7409(b)
{NAAQS are sei at levels designed te protect public health and welfare), see afso, 40 C.I.R. §30.2
(NAAQS are set at levels designad to protect public health), While Petitioners cite to Hewailan Electric
Company v. EPA for the stalement that ¥*Congress repeatedly emphasized that NAAQS alone were
insufficient to protect public health and welfare,” Petitioners inappropriately frame the reference of this
quote, See, Petition at page 99, citing Hawaiian Electric Company v. EPA, 723 F. 2d 1440, 1446-47 (9"
Cir, 1984). The Ninth Circnit made such a statement in support of the permitting agency’s ability to
require the installation of BACT on pollution-increasing sources, [fd. a¢ 1447], In this context, it is clear
that the lllinois EPA acted no different than the USEPA in Hawarian Electric by requiring control
technology deemed to be BACT and thus, protective of the NAAQS,

135 [See, Petitioners' Exlibit 12, Response to Comment Nps. 204, 297, 299].

28 [See, Petitioners” Exhibit 12, Response to Comment Nos. 204, 299).
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lllinois]. The Illinois EPA concluded that the proposed plant wonld not threaten the 8-hour
ozone standard, stating “the proposed plant would not have a significant impact on ozone levels.”
[fd]. Among other things, the Illinois EPA found that no evidence had emerged as part of the
permit review to warrant a finding that scils, vegetation or visibility would be impaired.” With
respect to pollutants other than ozone, the llinois EPA eited to the evaluation performed by
Prairie State indicating that polintant concentrations would be measurably below the screening
levels developed by USEPA to protect the most sensitive species of vegetation.””® Additionally,
several documents or informational relerences relating to the additional impact analysis were
made a part of the Administrative Record compiled by the Tltinois EPA in this proceeding.
Those documents that were considered by the Illinms EPA during the pormit review process are
contained within footnote 229,°%° The Administrative Record verifies that the Illinois EPA
possessed a broad familarity with the additional impacts analysis conducted by Prairie State.
Petitioners have madc no cffort to articulate how the Responsiveness Summary failed to
respond to the-public’s concerns regarding the use of the ozone standard as another approach to

the soils and vegetation analysis. See, n re Commonweaith Chesapeake Corp., 6 ELA D, 764,

2 [See, Petitioners  Exhibit 12, Response to Comment Nos, 297 - 303].

123 [See, Petitioners' Exhibit 12, Response to Comment No. 297]. Tn addition, the Illinois EPA noted that
Fraitic Statc performed a separate asscssment to assist the Illinois EPA and USEPA in conducting an
endangered and threatened species consultation. The Screening Level Ecological Risk Assessment
{“SLERA™} evaluated impacts of certain compounds of ecological concern to threatened and endangered
species, their habitats and [linois Natural History Arca sites. Based on the foregoing, the Iflingis EPA
concluded that the “potential for long-term adverse effects on habitats or for chronig health effects on
specles was determined to be unlikely.” [See, Peritioners’ Exhibit 12, Response to Comment No. 298]

222 See, Petitioners' Exhibit 27; see also, Respondent’'s Exhibits 43, 54, 69; see also, Respondent's
Exhibit 77 (Letter from Dianna Tickner to Mr. Chris Romaine regarding Additional Information in
Support of Previously Submitted Additional Impact Analysis of Growih and Visibility fmpacts, dated Sfune
18, 2004, and attachmenis); see also, Respondent’s Exhibit 78 {Letter from Dianna Tickner to My, Chris
Romaine regarding Lead & Beryllium Emissions, dated June 18, 2004, and atiachments), see also,
Respondent’s Exhibit 79 (Letrer from Dianna Tickner to Jeffrey Sprague, div Quality Planwing Section,
Iilinois EPA, regarding additional impact analysis, dated January 7, 2005 fsic] and attachments)).
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769 {EAB 1997), citing In re Puerto Rico Ilectric Power Authority, 6 E.AD. 253, 255 (EAB
1995). {“[i]n order to establish that review of a permil is warranted, § 124.19{a) requircs a
petitioner to both state the objeclions to the penmit that are being raised for review, and (o
explain why the permit decision maker’s pravious response to those objections (i.c., the decision
maker’s basis far the decision) is ¢learly erroncous or otherwise warrants review.”). It is not
sufficient for the petitioner Lo simply repeat objections previously articulaled during the public
comient period, See, in re Knayf Fiber Giass, GMBH, 9 E.AD, |, 5 (EAB 2000}, The
petitioner must demonsteate that the permitting authority’s respense to comments was
nadequate. See, In re GMC Defco Remy, 7T E.A.D. 136, 141, fn. 14 (EAB 1997},

Nothing presented by the Petitioners in their argument on appeal refutes the Ilinois
EPA’s posihion identificd in the Responsiveness Summary, Ralher, Petitioners essenlially clte
verbatint the comments raised during the public comnient period in theie Petition for Review, [n
both, Petitioners state that the soils and vegetation impact analysis for ozone was inappropriately
hased on the 1-hour czone NAAQS rather than the 8-hour ozone NAAQS. [See, Petition at
pages 99-100; see also, Petitioners’ Exhibit 12, Response to Comment No. 2991, Further, in
both, Petiioners voice concerns that Prairie State inappropriately relied upon USEPA’s 1980
guidance document stating “‘sensitive plants are susceptible 10 ozone damage at 0.06 ppm over an
&-hour period, i.e., 25 percent lower than the current 8-hour NAAQS of 0.08." [See, Petition af
page 100, citing Ukeiley Comments, Petitioners’ Fxhibit 4 (Ex. 11 at 11, 14 & Ex. 13 at 2)).
Additionally, both the public comments and the Petition specifically rely upon the 2002 IEPA
Annnal Air Quaolity Report in support of the assertion that the Illinois EPA recently concluded
“[a]dverse effects on sensitive vegelalion have been observed from cxposure to photochemical

oxidant concentrations of about 100 pg/m3 {0.05 ppm) for 4 hours.” [See, Petition at page 100,
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citing 2002 Annucl Air Quality Report at 1), see also, Petitioners’ Exhibit 12, Response to
Cemment No. 299]."** Nowhere in either public comment or the Petition is there an articulated
bhasis for their argument in support of review except for a passing reference to the 8-hour ozone
sta‘lndard. The latter argument does not begin to address the merits of the illinois EPA’s

d. ! Moreover, nothing in Petitioners’ comments puts

consideration of the 8-hour ozone standar
forth an aiternative methodology or critena by which to evaluate the potential impacts of the
proposed plant on vegetation. Inn the absence of a rationale, Petiticners have merely restated the
issue that was raised in the proceedings below and therefore fail to satisly the EAB’s procedural
requirements for obtaining review. See, In re Kendall New Century Development, PSD Appeal

No. 03-01, slip op. at 14, 16-17, 19 (EAB April 29, 2003).

p Petitioners fail to show that the Illinois EPA’s decision regarding this issue
was clearly erroncouns or ptherwise merits review.

Petitiouers state that “Peabody submitted an additional impaci analysis that simply
conclunded that a soils and vegetation additional impact analysis need only look at whether the
source will canse or contribute to a violation of the ozone NAAQS.” [See, Petition af page 98)].
This mischaracterizalion of Prairie State’s additional impact analysis allows the Petitioners to
present the novel argument that the IHmois EPA’s interpretation of the soils and vegetation
analysis in 40 C.F.R. §52.21(0) is rcdundant with the requirements in 40 C.F.R. §52.21{k) (Le,
proposed source must demonstrate that it will not causc or contribute to a NAAQS violation).

Apart from raising a new legal argument for the first time on appeal, Petitioners fundamentally

24 Tlus statement was made in introductory material provided in an air quality report prepared by the
inois EPA on an annual basis to present ambient air quality data collected by the lilinois EPA’s
monitoring work. As such, this statement lacks any paiticular relevance to the proposed project. Rather,
it is best characterized as a broad acknowledgement that ambicnt ozone can affect vegetation,

2L [See, Response to Petition, Section F; see also, Petitioners’ Exhibit 12, Response to Camment No.

294)
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misrepresent both the regulatory provision at issue and the additional impact analysis performed
by Prairie Siate.

Sechion 52.21 {0)(1) requircs the owner or operator of a new source or modification o
eonduct “an analysis of the impaimment to visibility, soils and vegetation thal would oecur as a
result of the source,” See, 40 C.F.R. §52.21(0)(1). The PSD regulations do not identify the
preferred means or methods for performing the soils and vegetation analysis nor do they provide
criteria against which any potential impacts are to be evaluated. Cf, Knanf Fiber Gliss, GmbH,
8§ E.A.D. 121, 156-157 {EAB 1999) {P5D) regulations do not delineate how the visibility analysis
must be conducted or define whal constitutes visibility impairment). USEPA’s NSR Workshop
Manwal offers only limited insight into the desired nature of the evaluation or its corresponding
lovel of detail, [See, Respondent's Exlibir 4, pages D.} through D). 12}, The guidance decument
citcs to several references for permit applicanis and regulators to consider but it does not endorse
any particular methodology. [fd ¢ D.3]. Perhaps the most illustrative comment from the
ghidance provides that “[{]or mosi 1ypes of soils and vegetation, ambient concenirations of
crileria pollutants below the secondary national ambient air quality standards will not result in
harmful effects,” [fe.]. The EAB has previously affirmed an applicant’s consideralion of
secondary NAAQS in its additional impact analysis, See, fn re Kawaihae Cogeneration Project,
7 BEAD. 107, 130 (EAB 1997) {denial of review where Petitioners failed to show existence of
sensitive plant species that would be harmed by exposure to pellutants existing ai levels below

the secondary NAAQS), >

#3 EAB precedent and the NSR Workshop Manual aflirm the application of sutrogates, See, fn re
Gencsee Power, 4 E.AD. 532, 859-360 (EAB 1993) (approving the employment of CO emission
compliance as & surrogate indicator of WVOC ermissions); see afso, In re BP Cherry Point, PSD Apperl No.
05-01, slip op. at 17-23 (EAR, JTunc 21, 2003} (affirming the application of PM as a surrogate for PM,,
and PM,, for PM; 5); [see alse, Respondent's Exhibit 4, pages H.6, 1.6] (recognizing use of surrogate
parameter menitoring for continuous direet monitoring).
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In this instance, the Illinois EPA not only considered whether the proposed plant will
cause or contribute to a violation of the ozone NAAQS, but Prairie State performed its own
evaluation of the impacis to visibility, soils and vegetation from the proposed plant, First, in
recoghition of the ozone air quality standard serving as both a primary and secondary standard
that is protective of public welfare (plants, animals and soils) and of human health, the Illinois
EPA conducted an analysis of ozone air quahity impacts of new power plants, including the
proposed Prairie State plant. As previously articulated, the NAAQS compliance demonstration
showed that the 1-hour ozone standard would be met and that the proposed plant would not
threaten vegetation compared to the 8-hour czone standard. >

Turning to Prairie State’s evaluation that was submitted to the Illinois EPA as part of the
Air Quality Modeling Analysis in the permit application, this was bascd on guidance developed
by the USEPA.* The analysis coniains a narrative discussion of the projected impacts on
sensitive vegetation and soils, as well as several illustrations of their concentrations compared

. . . X
with various screening levels. 5

383 [ 8ee Response to Pefition, Section F, see also, Pelitioners’ Exhibit 12, Response to Comment Nos.
294, 297, 299, see aiso, 42 U.8.C. §7409(b) (NAAQS are set at levels designed to protect public health
and welfare); see aiso, 40 C.F.R. §50.2 (WAAQS are set at levels designed to protect public health).

4 [See, Petitioners’ Exhibit 27, see also, Respondent's Exhibit 24, 43, 34, 69, 77, 78, 79).

235 T enhance the gualitative analysis, Prairie State alse submitted a quantitative visibility analysis for a
non-Class I area employing VISCREEN. [See, Respondent’s Fxhibit 77, attached VISCREEN
ANALYSIS on the predicted enussions from the Prairie State Generating Station]. In Knanff, the CAB
summarized VISCREEN as follows,

A visibility analysis can involve three levels of sereening. [New Source Review Workshop
Manual at [n.6, [3.7]. Each level is more complex and site-specific than the previous. The Level
1 analysis typically utilizes the VISCREEN model and a large number of worst-case default
values. Level 2 introduces more site-specific data into the VISCREEN model. A Tevel 3
analysis is the most detailed and requires special visibility models.
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The guidance doecument relicd upeon by Prairie State was the Screening Procedure
developed by USEPA’'s Office of Air Quality Planning and Standards in 1980 to provide
guidance to state and local air poilution contral agencies in implementing the PSD regulations.™®
As evidenced in the document’s introductory pages, the Sereening Frocedure was meant as a
tool for air guality engineers to “screen” for PSD sources that might cause significant air quality
impacts under the scrutiny of Scction 52.21{0) or {p}. See, 40 CFR §§ 52.21(0) or (p). The
document is largely dedicated to the impacts of pollutants on soils and vegetation.

Nothing in USEPA’s Screening Procedure, NSR Workshop Manua! or other guidance
suggests that a permit applicant or permitting authority cannot rely upon readily available
information in performing the seils and vegetation analysis. The [llinois EPA does not read the
PSD regulabons or USEPA puidance to require lurther assessment under Section 52.21(0)
where, as in this case, an impacts analysis has been presented by the applicant under an approved
sereening procedure and for which no contrary evidence has been presented. See, Hawaiiun
Electric Company, Inc., v. United States Environmental Proteetion Agency, 723 F,2d 1440, 1447

(9™ Cir. 1984), citing Whirlpoof Corp. v. Marshatl, 445 U.S. 1, 11 {1980) {“Considerable

deference is afforded to an agency’s interpretation of a statute it administers™). Pelilioners

I re Knauif Fiber Glass, GMBH, 8 EAD. 121, 157 (EAB 19958}, I.evel I screening required the input of
specified default assumptions; it predicted an exceedance of the screeming criteria, FISCREEN ANALYSIS
ot the predicted emissions from the Pralrie Siate Generating Station, pages 1-3. Prairie State
subsequently performed the requisite Level 2 sercening. {§¢f.]. The Level 2 sereening allowed lor the
inclusion of the relevant metcoroltogical conditions. As the Level 2 screening showed no exceedances, no
further analysis was required. [fd at pages 3-8Y; see also, In re Knawf Fiber Glass, GMBH, 8 EAD. 121,
157 (EAB 1999} {While the Level 2 analysis predicted that visibility criteria would be exceeded, the
VISCREEN analysis satisfied the requirement to analyze potential impairment to visibility. “The PSD
regulations do not specify maximum impairment levels or other mandatory criteria for addressing
visibility. This is one of the many determinations in the permitting process that are appropriately left to
the reasoned judgment and expertise of the permitting autherity. The record adequately documents the
visibility analysis and provides a rationale conclusion regarding the results of that analysis™).

26 [See, Respondent’s Exhibit 86 (LS. EPA s Office of Air Quality #lanning & Standards, A Screening
Procedure for the mpacts of Air Pollution Sources on Planis, Soils and Animals, December 12, 1980)).
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therefore fail to show that the Illinois EPA’s interpretation of the soil and vegetation analysis in
40 CFR §52.21(0) was in clear error.

The Screening Procedure attempts to identify the “minimum” concentration levels of
pollutants at which impairment has been reported through the available literature, and, to a lesser
extent, specific source studies. These conceniration levels, expressed in terms of their impact on
the ambient air, soils or aerial plant tissues, are compared with the maximum smbient
concerttrations that may be cansed by the source. If any values exceed the screening
concentrations, then the impacts from the source may be considered adverse to soils and
vegetation and thercforc require further detailed analysis or other action in accordance with
Section 52.21{0) or (p).

The initial step in the Screening Procedure 1s an estimation of the maximum ambient
concentration of pollutants emitted by the new source, an analysis typically determined through
air quality modeling which identifies source-specific concentration estimaies. As previously
discussed, the necessary air quality modeling was perlormed for the proposed piant for various
pollutants other than ozone in accordance with the PSD regulations. The maxinmum ambient
concentrations derived from the air quality modeling analyses are then, compared with screening

FER)

concentrations for ambient exposures to vegetation.”” The Screening Procedure provides that

the “vegetative impacl review ¢an be done along with the review for NAAQS and PSD

**? The screening concentrations are found at Table 3.1 of the guidance document and reflect the
minimum concentration levels at which impairtent (i.e., effects from adverse growth or tissue injury?
was reported in vegetation from exposure to certain gaseous pollutants (i.e., a list of seven gaseous
pollutants are identified; the guidance document indicates that data for other gaseous pollutants was not
included because of incomplete data {1.e., lack of averaging times)). [See, Respondent’s Exhibit 80].
Pollutant sensitivities of plant species are also indicated from the table. Separate values are designated
for sensitive, intermediate and resistant plants and a listing of each of the catcgories is referenced in
Appendix B to the gidance document.
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increments.” [See, Respondent’s Exhibit 80 at page 15 Praitie Stale performed its soils and
vegetation analysis in the same manmer,”*

The deposition of trace clements in the soil is caleulated and the amount by which those
elements are taken up into plant tissues is evaluated.™ An additional step that can be employed
in this analysis involves calculating the percentage increase in deposited soil concentrations over
endogenous seil concentrations.”” Comparisons between the caleulated concentrations and
tabulated screening concentrations are then made fo assess the potential vegetative impairments
due to trace elements.**! Tf comparative analyses reveal an cxceedance of one of the applicable

screening concentrations, the result is considered an indicaior ol potential adverse impacts to

238 In the December 9, 2003, submitea] of Addeadum I, Shore Terms SC; Modeling Results and
Additional Impact Analvsis, Prawrie State correctly noted that “NAAQS . | .are designed to protect public
health and welfare, including the environmental effects, from any unknown or adverse effects of air
peliution, including elfects on vewetation.” [See, Respondent’s Exhibit 43, page 17\, Prairie State
observed that no NAAQS or PSD merement exceedances were predicted for the pawer plant project.
Prairie Stale compared the sensitive vegelation screening levels for SOy and NOx with the predicted 50O,
and NOx impacts from the new source. The results of this screening analysis revealed that the predicted
maximum concentrations of SO; and NOx would be below the mininum reported levels al which adverse
effects (o vegetation had been documented. [See, Respondent's Exhibit 43, pages 16-18 and Table 7.2-7).

237 Deposited soil concentrations, whieh represent the maximum concentration of trace elements
deposited in soil, are derived by an equation based on trace element concentrations at a depth of 3
centirmeters, an assumed lifetime of 30 years for the proposed source and maxinwum annval average
concenltrations of trace elements from the source. [See, Respondent's Exhibif 80, pages 33-36). Tissue
concentrations are estimated by multiplying the deposited soils concentration by plant: soil concentration
ratios that ate to be used 1n this analysis. [#4., pages 22, 37-38].

240 Gite-specific data or average endogenous concentrations identified fram Table 3.5 of the guidance can
be employed in making this assessment. A caleulation resulting in a greater than 10 percent increase is an
indication that forther action may be necessary if the primary screening for depeosited concentrations is
vialated. This component of the guidance 18 thus not a “primary decision parameter” but, rather, only an
indicator.

! The deposited soil concentrations are compared to the screening concentrations for trace glements set
forth in l'able 3.4, which depicts the minimum reported concenlrations for exposure to trace elements in
both soil and plant tissue, [See, Respondent's Exhiblt 80, pages 17, 38-39), The caleulated tissue
concentrations are compared to tissue concentrations from Table 3.4
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plant, soils or animals and the guidance suggests further review of the proposed new source.
[Id., page 3¥].

Prairie State caleulated both soil and plant tissue concentrations by employing the
equations and plant: soil concentration ratios provided by the guidance, then comipared them with
the USEPA’s recommended screening concentrations.”* These analyses indicate that the
proposed power plant would not cause any exceedance of those screening concentrations
referenced in the guidance.

As evidenced by the final Construclion Permit! PSD Approval, the Iliincis EPA
ultimately concluded that Prairie State had satisfied all of the applicable requirements of the PSD
regulations. [See, Petitioners’ Exhibit 1], This determination, in parl, rests the NAAQS
compliance demonstration evincing thal the proposed plant would meet both the 1-hour and §-
hour ozone standards. It is further grounded in the belief that Prairie State’s additional umpact
analysis was both credible and sufficiently 1:11-:|11'rcnugh.243 The lltinois EPA, in the administration
of its delegated permit authority, has rontincly accepted the use of USERPA 's Screening
Procedure for assessing impacts to soils and vegetation under the PSD program. While the

guidance document may be somewhat dated and was net explicitly mentionced by _the USEPA i

*2 Prairic State compared the impacts on the soils from HAPs to the levels set forth in Table 3.4 of the
L8 EPA s Office of Air Quality Planning and Standards, Screening Procedure, pages 17; 38-39. In
each instance, the modeled effect was less than the applicable sercening concentration. Because none of
the primary screening concentrations were exceeded, no further action was triggered under the Sereening
Procedure. [See, Respondent's Exhibut 43, Addendum I, Short Term Modeling Results and Additional
Tmpact Analysis, §7.3, pages 22-23, Tabies 7.3-1 and 7.3-2; see alvo, Respondent’s Exhibit 69, see also,
Respondent’s Exhibit 18 (showing that the predicted lead and beryllium mpacts are less than the
screening values employed in the additional impact analysis); see alse, Respondent’s Exhibit 54; see also,
Respondent’s Exhibit 79].

#3 Arguably, Prairie State’s additional impact analysis includes the ecological risk assessment that was

deseribed in the SLERA submutted on Apeil 16, 2004, The SLERA concluded that emissions from Prairie
State should not cause adverse impacts to any threatened or endangered species.
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the later-published NSR Workshop Manual, its methodology is simitar in many ways to the other
publications referenced therein.

Despile the lorcgoing evaluation, Petitioners denounce the additional impact analysis as
inappropriate due to its consideration of the 1-hour ozone NAAQS rather than the more recent 8-
hour ozone standard, [See, Petition at pages 99-100]. Althongh not complelely clear, Petitioners
also seeni to suggest that a consideration of the 8-hour ozone standard is not entirely appropriate
concluding that Prairie State should be required to perform a yet-to-be identilied analysis of the
ozone impacts on vegetation. [74.]. In particular, Petitioners complain that the guidance
document relied upon by Prairic State suggests “that sensilive plants are susceptible to ozone
damagce at 0.00 ppm over an 8-hour period, ie., 23 percent lower than the corrent 8-hour NAAQS
of 0.08" and that the 2002 IEPA Annuaf Air Quality Reporf asserts thal adverse impacts on
sensitive vegetation have been noted from cxposure to photochemical oxidant concentrations of
approximately 0.05 ppm for 4 hours, [See, Petition at page 100).

As NAAQS are set at levels designed to protect public health and welfare, the recent
designation of the 8-hour ozone NAAGS at 0.08 ppm indicates that Petittoners’ concerns are not
also held by the USEPA. Nor do Petitioners’ statements address potential source impacts from
Prairie State. Rather, Petifioners articulate concerns about the impacts lo sensitive plants from
ambient ozone. Tn so doing, Petitioners have failed to substantiate the argument; Petitioners have
not shown that the Illinois EPA’s analysis of ozone air qualily impacts or its decision to accept
Prairie State’s soils and vegetation analysis was clearly crroneous for the reason ableged,
Someihing more than an isalated reference to an air quality report disenssing ambient ozene
levels rather than the particular source’s impacts should be required for a petitioner to meet its

burden of proef in a PSD permit appeal. Cf., In re Avon Custom Mixing Services, Inc., 10
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E.AD. 700, 708 (EAB 2002). In view of the lilinois EPA’s considered judgment on the general
issue of ozone air quality, as well as its relevance to the additional impacis analysis, the EAB
should refrain from granting review of this issue. Apart from restating obvious facts or selected
references from the public comments, Petitioners do not snbstantiate their argument. [7d).
Meoreover, Petitioners clearly do not show why the Illinois EPA has acted in a way that
constitutes clear emor.

R. The Modeling Appropriately Utilized the BACT NO, Emission Rate in the 1-Hounr
Ozone Demonstration.

Petitioners argue that [llinois EPA erred in its modeling by employing the wrong NO,
emission rate for Prairie State’s 1-hour ozone compliance demonstration. Relying only upon a
recommmendation contained in 40 CFR Part 51, Appendix W, Table 9.2, the Petitioners
advance the position that the compliance demonstration for the i-hour ozone standard should be
based upon the federally enforceable 24-hour NO, limit {(short-term or maximum daily emission
rate) rather than the federally enforceable NQ, BACT limit (average actual enussions). In
making such an argument, Fetilioners ignore both the definition of allowable emissions® and
that while Table 9-2 suggests that the maximum allowable emission limit may be used as one
possible input for compliance demonstrations, an altemative input is the federally enforceable
permit limit, See, 40 CFR Part 51, Appendix W, Table 9-2. Moreover, Petitioners fail not only
to acknowledge the discretion possessed by the permitting authority in its highly technical
modeling decisions but to consider relevant legal directives and USEPA directives addressing
ozone photochemistry as it relates to the modeling typically employed in 1-hour ozone

attainment demonstrations.

% While Petitioners cite to 40 CFR. Part 52, Appendix W, Table 9-2 on page 101 of their Petition, they
presumably meant to cite to 40 CFR Pard 51, Appendix W, Table 9-2.

%% 40 CFR §52.21(16).
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1. Petitioners® argument fails to satisfy the EAB’s procedural requirements for
abtaining revlew.

Based on the llinois FPA’s review of public conmments and the Responsivenass
Summary, the Pelitioners have simply repeated carlier public comments paying no heed te the
Illinois EPA’s response. The discussions found in Count XVTIT of the Petition and Comment No.
290 are practically identical, each stating that the |-hour ozonc modeling was inappropriately
bused on the BACT NO, emission rate (0.08 Ibs/mmBtu and 14.47 tons per day) for Prairie State
concluding that the shori-term limit {24-hour NO, Limit of 893 1bs/hr) should be used for
maodeling short term impacts. [See, Petition ot pages 100-101; see also, Petitioners’ Exhibif 12,
Response to Comment No. 250). Petitioners make no mention of the llinois EPA’s response to
comments cxplaining that it selected a conservative approach that allowed a comparison between
the modeled impacts from Prairie Statc to the earlier 1-hour ozone atlainment demonstration for
the Metre-East/ St, Louis area. In the previous attainment demonstration, the Tilinois EPA used
represenlalions of the average actual emissions of ozone precursors, rather than the maximum
daily emission limits as supgested by Petitioners. [See, Petitioners’ Exhibit 12, Response to
Comment No. 290]. Petilioners have failed 10 explain why the Illinois EPA’s decision to employ
the federally enforceable permit limit, the BACT NOy emission rate, for the 1-hour ozone
modeling was not within the Illineis EPA’s discretion ar, for that matler, sufficient to confirm
that the proposed plant would not cause er contribute to a violation of the t-hour ozone standard,
particularly in the Metro-East/St, Louis area.

In the absence ol a rationale, Petitioners have merely restated the issue that was raised in
the proceedings below and therelore fail to satisfy the EAB’s procedural requirements for
obtaimng review. “In order to cstablish that review of a permit is warranted, §124,19(a) requires

& petitionet to hoth state the objections to the permit that are being raised for review, and to
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gxplain why the permit decision maker’s previous response to those objections (1.e., the decision
maker’s basis for the decision) is clearly erronecus or otherwise warrants review.” In re
Commonwealth Chesapeake Corp., 6 EAD. 764, 769 (EAB 1997) citing, In re Puerto Rico
Electric Power Authority, 6 ELAD. 253, 255 (EAB 1995); In re Genesee Power Station L.P., 4
E.A.D, 832, 866 {(EAB 1993). A petitioner may not simply repeat objections previously made
during the public comment period. See, fn re Knauf Fiber Glass, GMBH, 9 E.A.D. 1, 5 (EAB
20000, citing In re Sutter Power Plant, 8 E.A.D. 680, 687 (EAB 1999); i1 re Encogen
Cogeneration Factlity, 8 E.AD. 244, 251-252 (EAB 1999). The burden is on the petitioner to
establish that the permit issver’s respense to comments was inadequate. fr re GMC Deleo Remy,
7 E.A.D. 136, 141, fn. 14 (EAB 1997). As EAB’s review “shounid be only sparingly exerciscd”
and “most permit conditions should be finally determined at the [permilting authority] level,” ihe
EAB should decling consideration of this matter on procedural grounds alonc. fr re Knauf Fiber
Glass, GmBh, 8 E.AD. 121, 127 (EAR 1999) {quoting 45 Fed. Reg. 33, 290, 33, 412 {May 19,

19807},

2. Petitioners fail to show that the Illinois EPA’s decision regarding this issue
was clearly crroneous or otherwise merits review,

It is commonly understood that ozone 1s produced over time by photochermical reactions
when sunlight rcacts with precurser compounds such as nitrogen oxides and volatile organic
compounds in the atmosphere. The inherent nature of ozong’s formation thereby differs from the
emisgion of criteria pollutants, such as SO; and CO, which are directly emitted from a polluiion
source. Based on the manner that a pollutant arrives in the atmosphere (formation in the
atmosphere vs. direct emissions), different modeling approaches must be used, with significantly
more complex approaches used for pollutants that form in the atmosphere. The USEPA

generally recommends photochemical grid models to evaluate the relationships between
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precursoer compounds and ozone in an entire urban area for SIP demonsirations, rather than
emissions and air quality impacts from individual sources. See, 40 CFR Part 51, Appendix W,
§60.2.1. As a matter of practice, the Nllinois EPA routinely employs photochemical grid
madeling, the Urban Airshed Model (“*UAM™), because it has generally been found ta be well
suited for urban areas that experience exceedances of the ozone NAAQS. [See alss,
Respondent s Exhibit 81 (Environmenial Protection Ageney, 1991, Guideline for Regulatory
Application of the Urban Airshed Model, EPA Publication No. EPA-450/4-91-013, U.S.
Environmental Protection Agency, Research Triangle Park, NC)).

The cmission inventory for ozoene models such as the Urban Airshed Mode! typically
makes use of representative data for aclual emissions from all sources rather than the maximum
daily emissions. See, Clean Air Act §§182(a){1) & 182(b) (dirccting that the inventory (or
ozone nonattainment plans be based on the actual emissions from all sources); see afso, Clean
Air Act §182(a}(3)(B) {directing that stationary sources of NO, or VOC provide the State with a
statement delineating the actual emissions of NO, and VOC from that particular source for
periadic emission inventories). USEPA guidance also states that actual conditions existing
during the peak ozone scason are key lo lhe emissions inventory. [See, Respondent's Exhibit 82,
page 10 (Environmental Proteciion Agency, 1991, Emission Inventory Requirements for Ozone
State Implementation Plans, EPA Publication No, EPA-430/4-21-010, UL8. Environmental
Protection Agency, Reseqreh Triangle Park, NC) ("The CAAA require that the basc year
inventory be a comprehensive, accurate, and current inventory of actual emissions in the
nonattainment acea. . . emissions are to be based on conditions that exist during the peak ozone

season . . [iJndustrial activity, pepulation, VMT, etc. and emissions must represent a typical
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peak ozone season weekday for the basc vear 19902 see also, Id. at page 35 (“periodic
inventorics shall be based on actual enmissions and shall cover VOC and NO, emission sources™);
see also, Respondent s Exhibit 83 (USEPA Supplemental Guidance Emission and Modeling
Related Issues, Subject: Issues Associated with the 1990 Base Year Emission Inventory and
Modeling (Bl Laxton’s Memorandum dared December 26, 1991) (responding to an inguiry
rezarding the types of emission inventories required for the 1990 base year, the USEPA
indicated that statcs were required to subinit a 1990 “peak ozone season typical day actual
inventory” for the SIP submittal}). In line with these directives, the Guideline for Regulatory
Application of the Urban Airshed Model indicates that the starting point for the Urban Airshed
Mhodel’s emission inventory is the Clean Air Act’s 1990 5P nonattainment base year inventory.
[See, Respondent's Exhibit 81 at pages 31-32}.

Consistent therewith, subsequent to the adopiion of the Clean Air Act Amendments ol
1990, Itlinois and Missouri undertook an effort $0 demonstrate ozone attainment for the Meatro-
East/ St. Louis arca based upon an application of the Urban Airshed Model. While Hlinois and
Missouri submitted attainment demonstrations in 1994, the modeling showed that significant
amounts of ozone attributable to upwind sources were (ransported into the St. Louis area. In
2000, Minois and Missouri submitted revised attainment demonstrations and in June 2001, the
USEPA approved the demonstrations and thereby validated Illinois® modeling approach.

Subsequent to the USEPA’s approval, the Illinois EPA received several applications for new

246 “Typical ogone season day” is one in which activities “oceur during the three-month period at which
the highest ozone exceedances occur, averaged on a daily basis. For example, if during the summer
weekdays of 1990 (Mondays-Fridays, June-August) a manufacturing process produces 12,000 tons of
material, and this period includes 13 weeks, 3 operating days per week, then the average or “typical”
ozone sgason day activity would be: 12,000/4(13 x 5) = 185 tons/day. This value would then be multiplied
by the emission factor, control factor, and rule effectiveness factor, if applicable to calculate the typicat
ozone season day emussions.” [See, Respondent’'s Exhibit 82, page 13].
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elecirical gencrating units {EGUS). As these units were not accounted for in the 2000 allainment
demaonstration, the llinois CPA delermined it was appropriate to evaluate the projected impacts
from the proposed EGUSs on the St. Louis attainment demonsitation, In order to ensure a
congistent comparison between the maedeled impacts from the proposed EGUs including Prairie
State to the earlier 1-hour ozone attainment demonstration lor the Metro-East/ 8t. Louis area, the
Illinois EPA performed a new set of photochemical modeling scenarios in the same manner as
the previous attainment demonsiration modeling,*" [See, Respondent's Exhibit 24},

As the emission inventory for the St. Louis ozone attainment demonsiration was based on
actual emissions, rather than maximum daily cmissions, the Illinois EPA relied vpon actual
emissions from cxisting sources in iis analysis to defermine potential impacts from the proposed
plant, Likewise, the llinois EPA used a conservative representation of actual emissions from the
proposed plant, average daily emissions based on the BACT limit, consistent with the data for
the existing sources. It is difficult to envision how the Itlinois EPA could have chosen a more
reasonable approach especially in light of its cfforts to evaluate and thereby, avoid any risk to the
St. Lonis ozone attaimuent demenstration. See, Appalachion Power Company, et al. v.
Environmental Protection Agency, 135 F3d 791, 802 (D.C. Cir. 1998} (It is only when the
model bears no rational relationship to the characteristics ol the data 1o which it is applied that
we will hold that the use of the model was arbitrary and capricious™); see afse, Hawaiian

Electric Company, Inc. v. United States Environmental Protection Agency, 723 F.2d 1440, 1446

37 In particylar, the Illinois EI'A “employed the same model, emissions, meteorological, and other inputs
used in the attainment demonstration for the base simulation, The Urban Airshed Model, Version 1,24
{(UAM-V} was used for photochemical modeling simulations.” [See, Respondent's Exhibit 24 at page 3).
As detailed in the Respondent’s Exhibit 24, emissions from the proposed EGUs including Praitie State
were not expeeted to equse or contribute to a violation of 1-hour ozone NAAQS, [See, Respondent's
Exhibif 24). Nor should it be 1gnored that the Illinoig EPA relied upon this same information, in patt, to
conclude that Prairie State will niot cause or contribute to a violation of the 8-hour ozone NAAQSY, [See,
Response to Pefition, Section F; see olso, Petitioners” Fxhibii 12, Respanse fo Comment No. 294].
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(9% Cir. 1984) {due to the highly technical nature of modeling, courts have recognized the need
to afford deference to agency interpretation). Consistency of data is cssential for photochemical
modeling. However, to perform the analysis in the manner suggested by Petitioncrs would have
created an inherent dichotomy, a comparison based upon actual emissions, in the first placc,
versus maximum daily emissions, in the second place, for the proposed EGUs.™** It wouid alse
have ignored the conscquences of the BACT limit for NO,, which applies as a 30-day average
emission rate, for daily emissions of NO,, in circumstances where the parlicular scenarios being
gvaluated for ozene air quality extend over multiple days.

Petitioners offer next to nothing in the way of justification or legal precedent to support
their argument with the exception of divecting the EAB’s attention to one recommendation. See,
40 CFR Part 51, Appendix W, Table 9-2. Table 9-2 states that the maxinmwmn atlowable emission
limit may be used as one of two possible inputs for compliance demonstrations in addition to an
alternalive input, the “lederally enforceable permit limit.” [{d.]. Petitioners’ argument suggests
that the maximum allowable emission rale consists only of the federally enforceable short-term
emission limit, the 24-hour N, innit of 823 lbs/hour rather than the federally enforceable NO,
BACT limit, [See, Petition at page 100-10/]. However, the definition of “aliowable emissions™
evinces a contrary conclusion.

Allowable emissions means the emissions rate of a stationary souree calculated using the

maximum rated capacity of the source (uniess the source is subject to federally

enforceable linnts which restrict the operating rate, or hours of operation, or both) and the
most stringent of the following:

218 Petitioners’ statements that the Ilhinois EPA should have moedeled ozone impacts based on the
permitted 24-hour NG, limit of 893 Tbs/hour for Prairie State suggests that, due to the muiti-source nature
of ozone modeling, the modeling must necessarily be based on the highest values for all modeled sources
at all times. Such a conclusion is not dictated by the Clean Air Act or the recommended guidance. The
substance of Petitioners’ argument would necessarily overstate the ozone levels for any given region dus
to the simple reason that sources cannot continually emit at their maximum permitted rate and vet comply
with their permmitted BACT linnit.
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(i) The applicable slandards as set forth in 40 CFR parts 60 and 61;

(ii}  The applicable State Implementation Plan emissions limitation, including those

with a future compliance date; or

{iii)  The emissions rate specified as a federally enforceahle permit condition,

including those with a future compliance date.
40 CFR § 52.21(b)}(16). As evidenced by the final Constroction Permit/BSD Approval and, in
accordance with the Tilinois EPA’s penmitting authority, the permit conlains a multitude of
federally enforceable limits and, of particular relevance here, the 24-hour NO, limit and the NG,
BACT limit both constitute federally enforceable limits. Tn addition, both of these limits meet
the definition of “allowable cimissions.” [n this instance, the maximum allowable 24-hour NO,
limit is 893 Ibs/hour and the maximum allowable NO, BACT limit is 0.07lbsimmBiu* In line
witlh both of these recommendations in Table 9-2, the Minois CPA had the option to utilize cither
the federally enforceable 24-hour NO, limit or the NOy BACT limit as its emission input for the
NAAQS compliance demonstration.

The Illinois BEP*A’s decision to utilize the federal enforceable NO, BACT limit rather than
the 24-haur NO, limit is entircly appropriate, especially, in light of the discretion afforded to the
nermilting authority to make the appropriate medeling determination based on the specifics of
the particutar case. See, 40 CFR § 52.21{I}(2) {"where an air quality model specified in appendix
W of part 51 of this chapter . . . is inappropriate, the model may be madified or ancther model
substituted”). The Guideline on Air Quality Models (Part 51, Appendix W) has atso recognized
the need for case-by-case analysis, stating that:

H would be advantageous 10 categorize the various regulatery programs and

to apply a designated mode! to each proposed seurce nceding analysis under
a given program. However, the diversity of the nation’s topography and elimate,

749 At the time of the NAAQS compliance demonstration, the Illinois EPA utilized what it thought would
be {he federally enforceable permit Limit; the modeling employed the BACT NO, rate of 0.08ths/mmi3t,
To the extent that the BACT NO, rate was ultimately set at 0.071hs/mimBiu, it adds an additional element
of conservatism to the analysis.
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and variations in source configurations and operating characteristics.dictate

against a strict modeling “‘cookbook.” There is no one model capable of properly

addressing all conceivable situations even within a broad category such as point s

sources. Meteorological phenomena associated with threats to air quality standards

are rarely amenable to 4 single mathematical treatiment; thus, case-by-case analysis

and judgment are frequently required.

40 CFR Part 51, Appendix W, §1.0{c). While recognizing the ambition for “consistency in the
S;:Ie»ction and application of models and data bases,” the urge for consistency should not be
elevated above “model and data basc accuracy.” 40 CFR Part 31, Appendix W, §1.0(d); see
also, 40 CFR Part 51, Appendix W, § 3.2.2(a) (indicating that the Regional Administrator
determines the acceptability of a particular model}.

Furthermore, Petitioncrs do not explain how their proposed analysis would be reconciled
with the previous ozone attainment demonstration, notably, how the Ilincis EPA would
determine whether the proposed plant would impact St. Louis attainment when the Pelitioners’
proposed analysis would be based on short-term cmissions and the attainment demonstration was
based on the aclual enrissions. To do as the Petitioners’ suggest would force the [llinois EPA to
consider the inherent dichotomy typically associated with a comparison of apples to crangcs,
here, an emission inventory based on short-term emissions versus a second inventory based on
actual emissions. In iight of the Petitioners’ failurc to address how these two analyses should be
reconciled, there is no reason that the THinois EPA should have been restricted to short-term
emissions when the ozone attainment demonstration was specifically tailored to actual emissions.

In view of the Illinois EPA™s considered judgment on the general 1ssue of ozong air
quality, the EAB should refrain from granting review of this issue. The data inputs selected by
the Ilimois EPA for the 1-hour ozone compliance demonstration rationally relate to the manner

in which the previous 8t. Louis ozone attainment demonstration was performed. Morgover, in

view of the need for flexibility in modelmg and the permitting authority’s considered judgment
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on such highly techiical malters, the permitting authority’s modeling determinations are
generally alforded great deference, A review of the modeling technigues and the applicable EPA
guidance illustrate that the 1-hour ozone compliance demonstration is highly technical in nature.
In such context, the EAB has routinely afforded defercnce to the pemitling authority. fn re BP
Cherry Point, PSD Appeal No. 05-01, slip op. at 26-27 (EAB, June 21, 2005) citing In re
Carlota Capper Co., NPDES Appeal Nos, 00-23 & 02-00, slip op. at 22 (EAB, Scptember 30,
2004); accord In re Peabody W. Coal Co., CAA Appeal No. 04-01, slip op. at 16-17 (EAB,
February 18, 20058); In re City of Moscow, 10 E.A. D, 135, 142 (EAB 2001) (“‘a petitioner secking
review of issues that are generally 1echnical in nature bears a heavy burden becanse the Board
generally defers (o {he [permitting authority] on questions of technical judgment™; see also, In
re Teck Cominco Alaska Incorporated, Red Dog Mine, NPDES Appeal No. 03-02, ship op. a1 22
(EAR, June 15, 2004). Petitioners have failed to show clear error in the Hlineis FPA’s handling
and response to this issue, aceordingly review should be denied.

S8, The [Ninojs EPA’s NO, BACT Limit Represents BACT,

The Petitioners contend the Illinois EPA’s BACT determination for NG, is fatally flawed
as the NNinois EPA failed to consider new NO, emission data prior to its ullimate permit
decision. Specifically, the Petiticners criticize the Illinois EPA for not reconsidering its NO,
BACT determination prior to final PSD approval to reflect a reasoned analysis of new data
generated by the USEPA, Petitioners further contend that the Illinois EPA neglected to
appropriately consider a report prepared by Mail Haber, Finally, Petitioners claim that the
Illinois EPA ignored a proposed amendment to the New Souvrce Performance Standards

250
[

{“NSPS”) lor electric utility steam generating units.™ [See, Petition at pages 103-105]. Based

9 On Februpry 28, 2003, the USEPA issued for public comment s propesed amendment to Standards of
Performance for Electric Utility Steam Generating Units for Which Construction 18 Commenced Afrer

294



on the following, the EAB should decline review on procednral grounds, or in the alternative, the
EAB should find that the Petitioners have not shown that the Illinois EPA’s decision was clearly
erroneous or otherwise warrants review.

1. The Illinois EPA properly considered available information when
estahlishing BACT for NO, emissions.

The Petitioners contend that during the Hlinois EPA’s reconsideration of its January 14,
2005 permit decision and comments received during the public comment process as directed by
the Board in Jn re Prairie State Generation Station, PSD Appeal No. 05-02, 1I2EAD.
(EAR 2003), the lilinois EPA failed to reconsider and revisc its permit decision to reflect a
BACT determination for the period Tanuary 14 theough April 28, 2005, [See, Petition at page
101]. Petitioners argue that a BACT determination is not established until the final permit
decision is issued. [f4.]. Petitioners’ syllogize that as the [Hineis EPA’s permit decision
establishes a NO, BACT emission limit of 0.07 [b/mmBtu, and putportedly new data ascertained
afier the Board's decision suggests that a lower N0, emission limit was achievable, the INlinois
EPA failed to properly I(letermine a NO, BACT emuission limit consistent with NO, emission data
available through April 28, 2003, [See, Pefition at pages 101-102]. In support of their
arguments, Petitioncrs’ reference NO, emission rates allegedly achieved at 18 generating units
equal to or below .07 Th/mmBtu and a less stringent NO,, limit of 0.04 1b/mmBtu heat input
contained within a proposed amendment to the NSPS for new electric utility steam generating

units, !

Septemnber 18, 1978; Standards of Performance for Industrial-Commercial-Institutional Steam Generating
Units; and Standards of Perfortmance for Small Indusirial-Commercial-Institutional Steam Generating
Units, 70 Fed, Reg. 9700 {February 28, 2003).

51 Om February 28, 2005, the USEPA 1ssued for public comment a proposed amendment to Standards of

Performance for Electric Utility Steam Generating Unats for Which Construction is Commenced After
September 18, 1978; Standards of Performance for Industrial-Commereial-Institutional Steam Generating
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The mere lact that certain NO, cmission rate data for certain generaling units equipped
with SCR documents average NOy emissions as low as (.03 Ib/mmBty does not demonstrate the
lllineis EFA’s BACT determination is flawed. Pelilioners™ claims are unsubstanhated and fail to
meet the Board's threshold requirements for obtaining review. Indced, a proposed amendment to
the NSPS for new electric steam generating units does not propose an emission rate of ﬁ,{}4 NO,
IbAmmBiu heat input but when properly converted into Ib NOWmmBtu is (.10 or 0.11 Ib/mmBtu,
which is actually aboul 50 percent higher than the NO, limit set as BACT for the proposed plant.

. Petitioners’ arguments concerning information generated by the
USEPA relative to NO; emission rates were not adequately raised
during the public comment process.

The public comment period in (his matter began on February 4, 2004, with the tssuance
of a draft periit by the linois EPA and publication of the requisile notice affording public
comment consistent with procedural requirements preseribed by the Board.*™ [See, Petitioners'’
Exhibit 12 ot page 4]. After a public hearing, on March 22, 2004, the comment period was
extended an additional five imes by the Hearing Officer, during which Petiticners®
represenialives submitted numerons written cotmments, with the public comment penod
ultimately closing on Augnst 27, 2004, {7d.]. The Hlincis EPA issued a final permit decision on
Januacy 14, 2005.

Petitioners filed with the Board a petition seeking review of the Illinois EPA’s permit
decision. Among other things, Petitioners asserted the [llinois EPA erred when it issued a

Responsiveness Summary after its final permit decision. The Board agreed ruling the llinois

EPA must reconsider and reissue a final permit decision, after giving appropriate consideration

Units; and Standards of Performance for Small Industrial-Commercial-Instilutional Steam Generating
Units. 70 Fed, Reg. 9706 (February 28, 2005).

=2 Procedural ules for issning, modifying, revoking, reissuing or terminating permits required by the
PSD program are found at 40 CFR §124, e seq.
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to public comments, exercising its discretion consistent with the facts and the law, fr re Prairie
State Generation Station, PSD Appeal No. 05-02, slip op.at 7, 12 E.AD, _ (EAB 2005),
Notably, the Board also ruled its decision did not require reopening of the public comment
period. [14.].

Initially, the Petitioners posit that as the [llinois EPA’s NO, BACT determination was not
set until a final permit decision was igsued on April 28, 2005, the Illinois EPA was required to
reconsider and revise its BACT determination to reflect new information raised by Pelitioners,
after January 14, 2003, concerning more stringent NO, emission rates. [See, Petition at pages
{01-102]. Petitioners rely upon a previous decision by the Board ruling that the failure of a
permitting authority to consider more stringent NSPS emission standards proposed during the
intervening |5 month period between the close of public comment and the issuance of a final
permit decision was clearly erroneous. fn re St. Lawrence County Solid Waste Disposal
Authority, PSD Appeal No. 90-9 {Adm’r, July 27, 1950). The Board further ruled that in cases of
unusual delay, the record may be reopened following the close of the public comment period.
{fed.]. The St. Lawrence ruling is distinguishable from the present case, and Petitioners’ reliance
upon the ruling ag precedent is misplaced.

After vacating and remanding the lllinois EPA’s pertmit decision, less than four months
elapsed between the January 14, 2005 permit decision and the issuance of a final permit decision
by the Ilinois EPA, on April 28, 2005. Facts upon which Petitioners now rely to support their
position were not raised during the public comment process. Notwithstanding, Petitioners
contend the Ilingis EPA’s WO, BACT determination is flawed bacause it failed to consider new
information communicated by the Sierra Club, to the Illinois EPA, by letter dated April 13, 2004,

raising an amendment proposed by the USEPA to the NSPS for electric utility steam generating
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units, The proposed amendment was issued for public comment en February 28, 2005 and
referenced a NGO, emission rate of 0.04 |[b/MmBiu heat input achieved by the WA Parish ceal-

B3 [See, Petition at page 102,

fired power plant.

The Petitioners’ argument rests upon a seemingly implausible and ultimately unsupported
premise that the less than four month differential belween the January 14, 2005 permit decision
and the issuance of a final permit decision was material from a BACT standpeint and a source of
unusual delay, Given appropriate allowances for minimal delays inherent in 1ssving a permit are
necessary, including the delay between the close of the public comment and issuance of a final
permit decision, the Board should find there is no basis to conelude the Tllinois EPA’s NG,
BACT determination is deficient or an unusual delay resulted in this instance. As a practical
matter, should the Himited time period necessary Lo 1ssue a final permit decision after the close of
public comment be a source of unwarranted delay, the permit review process would conceivably
he forever subject to reopening, Petitioners should nol benefit from facts that were raised oulside
the public comment process and, therelore not preserved for review,

Petitioners further challenge the Tllinois EPA’s NO, BACT determination asserting “new
infonmation available before April 28, 2005 but aflter January 25, 2005" demonstratcs an
achievable NO, cmission limit as low as 0.03 Ib/mmBtu evidenced by 30-day average NO,
emission rate data obtained from the USEPA for certuin coal-fired boiler plants relrofitted with
SCR technology. [See, Petition al page 102; see also, Petitioners ' Exhibit 49). Petitioners fail to
provide any supporting data from the USEPA’s database explaining whether the same or similar

data was available prior to the close of the public comment other than to state the new

information results from 30-day average data calculated from acid rain/OTC hourly cmissions

fact, received the letter, dated April 13, 20035, after the close of the public comment process.
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data available at hitp://www.epa. goviairmarkets/emissions/raw/mdex.html  for July through

September 2004. [See, Petitioners’ Exhibit 49).

Contrary to Petitioners’ claim, 30-day average NO, emissions data for power plants
selectively chosen by Petitioners is not new and was reasonably ascertainable since at least July
2004 by simply accessing the USEPA s database cited by Petitioners, or obtaining the data
directly from the source or appropriate state agency through the Freedom of Information Act
(“FOIA™) process, prior to the close of the public comment. Petitioncrs would have the Board
believe an apparent lack of awarcness as to whether such information existed or the absence of
quarterly NO, data solely for the third quarter of 2004 for each power plant selected by
Petitioners riscs to the level of new information not reasonably ascertainahle prior to the close of
public comment. Significantly, as discussed below, historical operating and NOy data for the WA
Parish facility cited by Petitioners was provided o the Tlhinois EPA by the Statc of Texas, m
2004, cxplaining why a NO, enussion limit of 0.03 lb/mmBtu is not warranted. Petitioners fail to
explain their claim that NO, emission rate data maintained by the USEPA for each power plant
selected by Pelilioners is new and was not asecrtainable during the public comment process.

Regardless, this data presented by the Petitioners supports the BACT limit the Tllinois
EPA set for NO, emissions from the proposed plant. This data shows that for the {3 units
burning hitumr:nus. coal, similar to the boilers at the proposed plant, over the brief span of three
months addressed by the data, the lighest NOy enussion rates on a 30-day average using the
mass-based average applicable under the NO, Trading Program, ranged from 0.04 to 0.12 1b
NO/mmBtu. Two of the units emitted more than 0.07 Ib/mmBtu, three emitted 0.07 Ib/mmBtu,
five emitted 0.06 lb/mmBtu and only five of the units emitted 0.04 or 0.05 Ib/mmBtu. The data

shows that a limit of 0.07 lb/mmPBtu is appropriately set as BACT for NQy as over 80 percent of
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these units equipped with new SCR technology would meet such limit. In contrast, fewer than
35 pereent of the units would have met a Limit set st 0.05 Ib/mmBtu.

Petitioners now rely upon limited faclaal information refative to 18 power plants sclected
from the USEPA’s database and a NO, emission limit of (.04 b/MmBtu heat input referenced
within a proposed NSPS as support to challenge the Nlinois EPA’s BACT determination. The
Petitioners challenge the Illinois EPA’s NO, BACT determination without fully raising all
reasonably ascertainable issues during the public comment period. A petitioner seeking review
shoukl not be afforded an opportunily 1o argue additional facts in its appeal without first raising
such issues during the public comment period. To ensure that consideration is afforded 1o their
comments, Petitioners are required to raise all reasonably ascertainable issues by the close of the
public comment period. See, 40 CFR §124.13; see also. In re Kendall New Century
Development, supra at 19-20; see also, In re AES Puerio Rico, LP, 8 E.A.D. 324, 342 at {n. 20
(EAL 1999). The lllinois EPA is under no obligation to consider comments received alter the
close of the public comment period. See, 40 CFR §124,18{a)-(b). As such, Pelitioners’
arguments were not preserved for appeal and should not be considered by the Board.

b, Petitioners’ argumenis concerning information obtained from the

USEPA relatlve to NO, emission rates are unsubstantiated and
lacking in specifieity.

Petitioners draw unwarranted support from an amendment proposed by the USEPA 1o the
NSPS for electric utility steam generating unils and limited information relative to NO, cmission
rates for 18 coal-fired boilers, Petitioners seize upon a reference within the proposed NSPS 1o the
WA Parish electric generating station, mentioning a demonstrated control of approximately 0.04
Ib/nunBtu heat input as evidence that the Illinois EPA’s NO, BACT determination is flawed.

[See, Petition at page 102]. While the proposed rule amendment illustrates consideration was
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given by the USEPA to NO, control technologies and NO, emissions generated by various
sources, Petitioners’ allegations lack subsiance and are without merit.

A plain reading of the proposed NSPS demonstrates Petitioners misinterpret NO,
emission data considered by the USEPA when developing a proposed NO, emission standard in
comparison to the NO, BACT determination made by the lllinois EPA, When developing the
proposed NO, emission standard, the USEPA made a clear distinction between boiler heat input
and gross energy output to reflect a final Ny value. The proposed NSPS would inmit NGy
emissions from boilers to 1.0 Ib/MWhr “gross cnergy output,” not energy input as represented by
Petitioners. As the proposed NSPS states, ©. .. we are proposing for the NO, standard a level of
130 ng/J (1.0 Ib"MWhr) gross ::]cctricity output as determined on a 30-day rolling average.” 70
Fed. Reg. 9,706, 8,717 (February 28, 2005). The Petitioners ighore the fact that the NO, BACT
cmission limit of 0.07 Ib/mmBtu determined by the Minois EPA 15 equivalent to approximately
0.64 Ib/MWhr gross energy output, significantly below the 1.0 IhW/MWhr NO, emission standard
proposed by the USEPA.** Notably, Petitioncrs also fail to recognize that the Illinois EPA’s
NG, BACT determination is also well within 2 range of 0,47 and 1.3 Ib/MWhr presently being
considered by the USEPA for the final rule, See, 70 Fed Reg. 9,706, 9,717 (Febmary 28, 2005).

Although Petitioners place significant emphasis on the proposed NSPS to esiablish

support for (heir claim that the NO, BACT determination made by the INincis EPA is crroneous,

#4 The caleulation utilized to determine a 0.64 1b/MWhr gross energy output i3 as follows:

7436mmBtu/hr x 0.07 Ib/mmBtu = 0.64 Ib/MWhr gross energy output
810 MWhr gross energy output*

* Although the net energy output for each of Prairie State’s boilers is 750 MW, an additional 60 MW 15
generated and consumed in parasitic loads involved in the boiler system, for an estimated gross energy
cutput of 810 MW, If this adjustment were overlooked, the NO, BACT himut would be equivalent to 8.7
IwyMWhr when expressed in terms of net energy output.
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the USEPA plainly considered and rejected the NO, emission level achieved by the WA Parish
facility referenced within the proposed NSPS in favor of a NO, emiszion level of .11 Ib/mmBi
heat input as the basis for the proposed standard.”” See, 70 Fed. Reg. 9,706, 9,716 (Pebruary 28,
2003), Contrary to Petitioners” argument, the proposed amendment to the NSPS for NO,
cmissions simply confirms the soundness of the Tlinois EPA’s NG, BACT determination.
Moreover, despite Pelitioners claim that the Illincis EPA failed to consider NO, emission
data relative to WA Parigh, the Administrative Record provides ample evidence that the Illinois
EPA’s NO, BACT determination is based, in part, upon a ratienal analysis of historical operating
and NO, emission data obtained from the Texas Commission on Envirenmental Quality
{“TCEQ™) relalive to WA Parish prior to the Illinois EPA’s final permit decision. Based upon
information obtained from the TCEQ, on December 2, 2004, the [llinois EPA was aware that
while WA Parish facility was capable of actually achieving enussion rates in the range of .03
Ib/mmBtu, operational factors including flow dynamics, ash plugging and accumulation on the
catalyst, and catalyst breakthrough did not reasonably justily a NOy cmission limit in the range
of 0.03 Ih/mmBtu, [See, Respondent s Exhibit 84 (Electronic Mall from Evik Hendrickson, Texas
Commission on Environmental Quality to Shashi Shah, Permit Section, Hllincis EPA, dated
December 2, 2004 (Certified Index No. 415))]. Further, in response to public comment raising
the issue that the Texas Natural Rescurces Conservation Commission supports a NO, emission
limit of 8.03 Ib/mimBtu, the Illinois EPA stated:
For new coal-fired ufility boilers, Texas is considering applications in which the proposed
BACT limits for NOy are about 0.07 Ib/mmBtu, 30-day average. While the initial
performance of exisling boilers equipped with SCRs is better than this, Texas is
concerned about factors that affect the performance of the SCR’s over their operating life.

Identified [actors include flow dynamics, ash plugging, ash accumulation on catalyst, and
catalyst deterioration. ...

=% A overall efficiency factor of 36 percent was utilized by the USEPA to converl this valug to
b MW Whe resulting in the final proposed NO, standard of 10 Ib/MWhr. See, 70 Fed. Reg. 8,706, 9.717.
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[See, Petitioners’ Exhibit 12, Response to Comment No. 134]. Petitioners’ position is
unsubstantialed and contrary to the evidence contained within the record.

Petitioncrs also challenge the Illinois EPA’s NO, BACT determination on the basis that it
failed to consider data selectively obtained by Petilioners from the USEPA relative lo 30-day
average NO, emission rates for certain coal-fired power plants for the third quarter of 2004, The
conclusion that such data is sufficient to challenge the Illinois EPA's technical judgment is
apparently drawn only from a collection of 30-day NO, rates obtained over a three-month period
documenting NG, emissions at or below (.07 lb/mmBtu.

Degpite the source from which Petitioners obtain their collection of data, the underlying
value and reliabilily placed upon the data by Petitioners 1s misplaced and unsubstantiated, A
telling fact that undermines the reliability of data cited by Petitioncrs is their reliance upon a NOQ,
emisston level lor WA Parish as onc of 18 power plants. As discussed above, the TCEQ
determined in 2004 that while & NO, emission level in the range of 0.03 Ib/mmBtu may be
consistently achieved by the WA, Parish facility now ciled by Petitioners, too many operational
uncertainties exist, including ash plugging, to justify the NO, emission level. [See, Respondent’s
Exhibit 84). As Petitioncrs mercly present collected 30-day average NO, data in isolation without
further relevant facts and supporting techmical information that substantiate Petitioners’ position,
the Petitioncrs fail to provide any compelling reason for the Board to conclude that the Illinois
EPA’s NO, BACT determination is not rationally supported by the rccord. Quile the contrary,
the Administrative Record provides ample support that the Illinois EPA’s permit decision results
from a proper exercise of its technical judgment.

Apart from general references to the propesed NSPS and NO, emission data, Petitioners

fail to provide specific information that substantiates their position, The Board has previous held
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that to warrant review, a Petitioners’ allegations must be substantiated and specific See, fn the
Matter of Hadson Power 1M4-fluena Vista, 4 E.AD. 258 (EAB 1995). The Petiticners” have
failed to meet this core principle. Petitioners now cite information clearky not preserved for
review in this instance. Further, Pelitioners have not provided any specific relevant facts that
create a compelling reason to conclude the Ilinois EPA’s WOy, BACT detcrmiination is flawed.
Absent more probstive facts, Petitioners should not be allowed to rely upon mere references to a
cotlection of 30-day NO, data obtained from a USEPA website and a single reference 1o a WO,
emission level relative to WA Parish eonsidered within a propesed amendment to the NSPS and
rejected by the USEPA to demonstrate the Tllinois EPA erred. The Illinois EPA’s permit decision
is plainly supported by the recerd.

2. The Hlinois EFA fully considered and provided a rational response to the
opinion statement of Matt Haber during the public comment process.

Pelitioncrs complain that, during the public comment process, the [llinois EPA disagreed
with and rejected opinions and conclusions set forth within an opinion statement prepared by
Matt Haber supporting Petitioners’ comment urging the Hlinois EPA to establish a more
siringent NO, BACT ewmission limit. [See, Petition at pages 103-103]. The Petitioncrs contend
the mere facl that the lilinois EPA considercd and rejected the opinions and conclusions of Matt
Haber is evidence that the [linois EPA’s NO, BACT determination is clearly errongous, {#.].
Petitioncrs’ assertion is unsopported by the record and fails to meet the Board’s threshold
requirements for teview,

A Petitioners’ argument lacks speeificity and is not substantiated with
supporting fact.

Petitionets cely upon one comment referencing a report prepared by Matt Haber, a
USEPA BACT expert, providing opinions and conclusions relative to the Baldwin Generating

Station, located in Baldwin, Illinois, in preparation for litigation against Illinois Power regarding
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a violation of federal NSR requirements at the Baldwin facility as suppott for a more siringent
NO, BACT emission limit at the proposed source. [See, Petitioners’ Exhibit 12, Response io
Comment No. {33, see also, Petitioners’ Exhibit No. 5]. Matt Haber concludes within his opinion
statement that a NO, BACT cmission limit of 0.015 IbAnmBtu for a new unid and 0.020
Th/mmBlu, over a 3-hour average, for a retrofit unit, is achievable at the Baldwin facility vsing
low-NO, burners, SCR technology, and a combustion optinnzation system. [£l]. Matt Haber
concedes the limit may be adjusied as igh as 0.04 Ib/mmBtu if a lower limit was not achigvable.
[id.].

The Illincis EPA responded to Petitioners” comment and the conclusions expressed by
Matt Haber stating:

The limit for NOy, recommended by Mr. Haber is significantly below the limit for NO,

bewng required of other new boilers, to a degrec that is unrealistic. It reflects ideal

performance of the low-NO, combustion controls and SCR systems on the boslers,
without any initial safety factor. As noted by the comment itself, Mr. Haber indicates that

the BACT limit that is actually achievable for NOy may actvally be two and a half times a

valuc that is initially being recommended. A more telling piece of information from this

lawsuit is the levels of NO, cmissions that would be required under the Settlement

Agreement for the Baldwin power plant, ie. Boilers 1 and 2, which are equipped with

low-INQ, combustion controls and SCRs, are subject to a limit of 0.10 1b NOW/mmBitu on

a 30-day rolling average.

[See, Petitioners’ Exhibit 12, Response to Comment No, 133].

Pctitioners dismiss the Tlinois EPA’s response by simply restaring and citing to the
opinions and conclusions contained within the expert witness report prepared by Matt Haber and
offered during the public comment process. In response to the Illinois EPA’s statement that the
opinions expressed by Maitt Haber reflect ideal performance without any initial safety factor,
Petitioners simply restate the opinion of Matt Haber and cite to the Haber report at pages 36, 42,
43, 49, and 50. [See, Petition at pages 104-105]. Similarly, in response to the Illinois EPA’s

statement that Mait Haber acknowledges an achievable NO, BACT emission limit may actually
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be two and a half times a value that is initially recommended, Petitioners again simply restate the
opinions expressed by Matt Haber and cite to the Haber report at pape 52, and Seclion 11.C.2,
[See, Petition at puge 105). Pctitioners fail to sustain their burden to explain with sufficient
specificity why the [llinois EPA’s responsc is unsupporled by the record and is elearly erroncous
or otherwise warrants review.

Furthenmore, Petitioners do not refute nor even acknowledge the Tllinois EPA’s response
io Petitioners’ comment and the opinion statement of Mait Haber raising the issue that the
Settlemeni Agrecment resulting in resojution of the Baldwin enforcement case cstablishes a WO,
emission limit of 0,10 Ib/mmBtu based upon a 30-day rolling average.”™ [See, Respondent's
Exhibit No. 22, at page 15). The core ol Petitioners’ argument challenging the THinois EPA’s
NO, BACT determination is the underlying BACT analysis performed by Matt Haber and
contained within his report that Petilioners assert “may be the most definitive, up-to-date, and
thorongh USCPA statement as to whal constitutes BAC' for a coal-fired power plant,” [See,
Petition ai page 104]. It iz difficult to reconcile how the “definitive” BACT analysis formulated
hy Matt Haber, the government’s BACT expert in The United Stetes of America, et. seqg. v.
fitinois Power Company and Dynegy Midwest Generation, Ine., No, 99-833-MJR, resulted in a
NO, emission linzit of 0.10 Ib/mmBiu contrary to the opinion of Matt Haber, yet uliimately
accepted by the USEPA and UJ.S. Departmeni of Justice.

While the IMlincis EPA does not challenge the educational background and engineering
qualifications of Matt Haber, the lllinois EPA concludes that opinions contained within the

Taber report were prepared simply to advocate an engineering judgment that is ynsupported by

2%¢ Beginmng 45 days after eniry of the Consent Decree, Dynegy Midwest Generabion must commence
operation of SCR's installed at Baldwin Unit 1, Unit 2, and Havana Unit & so as to achieve and maintain a
30-day rolling average emission rate from cach unit of not greater than 0.10 lb/mmBtu of NG, {See,

Respondent 's Exhibit 22).
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the Administrative Record in this instance. Petitioners should not gain review of a permit merely
by presenting an alternative theory regarding a technical matter. See, In re Steel Dynamics, Inc.,
9 E.A.B.165 {EAB 2001). A plain reading of the record demonstrates the Illinois EPA
considered issues raised by Petitioners’ comment and the opinion statement of Matt Habcr, and
that its NO, BACT determination was rational, supported, and reflects considered technical
judgment. The Board should decline consideration of Petitioners” argument as it fails to
demonstrate clear error in the Illinois EPA’s response to cominents.

b. Petitioners® fail to sustain their burden to meet the Board’s threshold
requirements for review.

As the Board has previously riled, Petittoners may not simply include within their
petition for review mere references to conmments mads during the public comment process, but
must show why a permitting authority’s response to issues raised during public comment is
clearly erroneous. See, fn the Matter of: Hadson Power 14-Buena Vista, 4 EAD. 258 (EAB
1992%; see also, In ve Knauf Fiber Glass, Gmbh, 9 E.AD. 1 (EAB 2000} (Petitions for review
may not simply repeat objections made during the comment period). Further, the Board has ruled
that the failure to respond to the primary rationale set forth within a response to public comment
fatally flaws a petition in that regard. [{d.]. Other than simply providing a restatement of the
opinions expressed by Matt Haber, and additional facts lauding the educational background and
engineering qualifications of Mr. Haber, Petitioners fail to respond to the primary rationale of the
Illingis EPA’s response to Petitioners’ comments that the NOy, limitation asserted by Matt Haber
is not realistic. Moreover, Petitioners fail to provide specific facts supporting their pesition that
the llinois EPA’s response to Petitioners’ comment and Matt Haber’s opinions warrants revicw.
For these reasons, the Board should not accept review of this issue.

T. The Stavtup, Shutdown and Malfunetion Provisions are Lawful,
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Petitioners argne that the provisions pertaining to startup, shitdown and malfunction
included in the permit issued to Prairic State by the [llincis EPA are contrary to the requiremenls
of the Clean Air Act and thus unlawful. As more fully addressed below, the Beard should
decline to hear this argument as the Petitioners have failed to establish that the Ninois EPA™s
decision was clearly ermoneous.

1. Startup, shutdown, and malfunction are not excluded from BACT limits.

The Peiitioners do not dispute that cxcess emissions may occur during startup, shutdown
or malfunction.”” Further, they do not challenge the lllinois EPA’s determination that during
starlup, shutdown and matfunction, compliance with the numerical BACT limits thal apply
during other modes ol operation may be technically infeasible, Rather, Petitioners allege that the
lllincis EPA hag “blanket exempted” startup, shutdown and matfunction events frmﬁ short-term
BACT emissions limitations. [See, Petition at page 106]. More specilically, Petitioners charge
that the 1llinois EPA “replaced™ the shorl-lerm BACT limitations applicable to the coal-fired
boilers’ emissions of fillerable PM, total PM10, VOM, sulfuric acid mist and Nuerides doring
startup, shutdown and malfunction with a requirement that the source follow good air pollution
control praclices and with secondary emissions liniitaiions, and that neither the work praclice
requirement nor the secondary emissions limitations result from a BACT analysis noris a
substitute for the short-term BACT emissions limitations. [fd. at pages J06-107). Petitioners
scoff at the requirement for a startup, shutdown and malfunction plan (*SSM plan™), written
operating and maintenance procedures and a written fuel management plan, and express concermn
that none of these documents are in the Administrative Record nor approved via the Part 124

process which affords public review, and that the work practice requirement does not specify

237 In their Petition, Petitioners state “emissions ¢an be higher during slartups and shutdowns ..." [Ske,
Petition at puge [113),
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how emissions are t¢ be minimized during startup, shutdown and malfunction. [Id at pages 106-
108). Additionally, Petitioners grouse that the imposition of the secondary BACT short-tenn
emissions limitations *...made the problem worse, not better.” *** [Id. at page 106).

Simply put, Petitioners mischaracterize the lllinois EPA’s approach to BACT, as clearly
appcared in the draft permit and as continues to appesr in the permit issued April 28, 2005, The
permit has never contained a “blanket exemption” from the above-mentioned BACT emissions
limitations. Further, the Illinois EPA did not “replace™ these BACT emissions limitations with a
requirement to follow good air pollution control practices nor with non-BACT emissions
limitations, Rather, faced with the difficult task of factoring startup, shutdown and matfunction
events into BACT requirements and absent any relevant guidance from USEPA for doing so, the
Ilinois EPA further developed the BACT requircments, in response to public comments, to
establish what is now a three-faceted approach to BACT to comprehensively address emissions
of filterable PM, total PM 10, VOM, sulfuric acid mist and fluorides [rom the coal-fired boilers.
Additionally, the work practice requirement was subject to public comment and sufficiently
addresses emissions minimization measures, particularly in concert with the third facct of the
lllinois EPA’s BACT approach, i.e., additional enmigsions limitations that apply during periods of
startup, shutdown, and malfunction.

Petitioners must demonstrate that review is sought based upon a finding of fact or
conclusion of law that is clearly ertonsous, See, 40 CFR §124.19(a); see also, In re Encogn
Cogeneration Facility, 8 E.AD. 244, 252 (EAB 1999). Petitioncrs may not merely repeat

objections made during the public comment period. See, n re Knauf Fiber Glass, GMBH, 9

238 The Petitioners had vrged the imposition of emissions limitations during startup, shutdown and
malfunction. [See, Petition at page 105). Failing to prescribe such limitations, Petitioners lelt the
establishment of secondary BACT short-term emissions limitations to the technical expertise of the
Illincis EPA.
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E.AD. 1, 5 (EAB 200). Pefitioners have failed to provide any factual basis for their claims that
startup, shutdown, and malfunction emissions are exeluded from the BACT anatysis and
limitations, and the Tllinois EPA’s decision is fully supported by the record. The EAD should
decline cansideration of this issue on precedural grounds alone, or, alternatively conclude that
Petitioners have not met their burden.

Tuming to the merits, this three-faceted approach to BACT is clearly set forth in the
issued permit. Ficst, the coal-fired boilers are subjec to short-term emission limilations for
filterable PM, tatal PM 10, VOM, sulfuric acid mist and fluoridcs that are rate based. [See,
Betitioners' Exhibit 1, Uni-Specific Conditions 2.1 2(b)0)(B), 2. 1.208)(v), 2.1.2(b}vi), and
2.2.2¢b)(vii}]. ‘These limitations apply at all times other than startup, shitdown and malfunction,
an aspect of these limitations thal is relained from the draft penmit, [fd, Unir-Specific Conditions
2.8.2(b)IHB), 2.1 2(B)fv), 2.1.2¢6)(vi} and 2.1.2(vil)). In addition, separate from BACT the coal-
fired boilers are subject lo long-tenm or annual linntations on emissions of these same polintants.
[fd. Unit-Specific Condition 2.1.7fa)fi)]. These annual limitations apply to all emissions
including emissions that ocour during startup, shmtdown and malfunction. [fel].

Sceond, the coal-fired boilers are subject to a requirement to employ good air pollution
control practices. [l Unit Specific Conditions 2.1.2¢¢} and 2.1.6]. Such requirement applies
during startup, shutdown and malfunction and is designed to ensure that emissions are as limited
as possible, As applicd to emissions during startup, shutdown, and mallbnetion, this requirement
specifically requires emissions be minimized, because there is nol another basis upon which to
judge the adequacy of emissions control, It also acts to indirectly assure that emissiens during

such periods do not threaten the NAAGS or increment provisions.
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Third, the coal-fired boilers are subject to limitations for filterable PM, total PM1(},
sulfuric acid mist and fluorides that are hourly, and which are characterized in the permit as
“secondary” emission limitations. [fd., Unit- Specific Condition 2.1.2{e} and 2.1.7(a)(i})]. These
limitations appiy during perieds of startup, shutdown and malfunchion. [/d]. These additional
limits were not present in the draft permit, but were added to the permit to address public
comments. While characterized as sccondary emission limits, they arc actually the third facet of
the BACT provisions of the permit.

The short-term emissions limitations are complemented by the work practice
requirement. In turn, the work praciice requirement ts complemented by a second set of short-
term emissions limitations. The primary emissions limitations and work practice requirements
appeared in the draft permit. Those two elements were supplemented with the third element in
the issued |::u.='.rn'lit,159

This three-faceted approach to BACT and particularly the work practice requirement is
consistent with the federal PSD regulations. The establishment of BACT in the permit through
work practice requirements that are applicable during startup, shutdown and malfunction events
is expressly supported by the federal PSD repulations. In particular, the definition of “BACT”
provides, in periincnt part:

[1]f the Administrator detcrmines that technological or cconomic limitations on the

application of measurement methodology to a particular ermissions unit would make the

imposition of an emissicns standard infeasible, a design, equipment, work practice,

operational standard, or combination thereof, may be prescribed instead to satisfy the
requirement for the application of best available control tcchnology.

252 Ag addressed more thoroughly herein, the secondary emissions limitations were inserted into the PSD
permit in response to public comment, not because they are required by the [ederal BSD program and not
because the Ilhinois EPA finds them essential. These limits were also included at the veging of the
USEPA. By letter dated July 26, 2004, the USEPA first advised the lllinois EPA of the Rock Gen Energy
Center determination, 8 E.AD. 536 (EAB 1999} suggesting it may be instructive on the issue of startup,
shutdown and malfunction. [See, Respondent's Exhibit 63].
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{emphasis added) See, 40 CFR § 52.21¢(b)(12)].

The I'l]irmis EPA, ag the administering agency of the PSD program, made an on-the-
record determinalion that compliance with primary short-term emissions limitations for the
boilers for filterable PM, total PM,s, VOM, sulfuric acid mist and fluorides is technically
infeasible. This determination was based on information in Prairie State’s application and
resulted from consideration of, among other things, “the capabilities of the boilers and control
devices that are being vsed, the size of the boilers and the possible duration of startup events.”
{See, Petitioners' Exhibit 12, Response to Comment No. 184] 1t also resnlted from consideration
of “the compliance methadolopy that may be used to determine compliance with BACT lmits,”
[fd.]. The NMinois CPA furthered this determination with a finding as to the provisions that are
necessary and appropriate to minimize emissions duning starap, shutdown and malfunction
events. This delermination is also based on information in Prairie State’s application for permit,
such as its commitment to utilize natural gas during slarlup of the boilers while the control
equipment is coming on fine.”® That the Illinois EPA considered means by which to address
startup, shutdown and malfunction and means or minimum elements to address emissions from
such evenls, embodying a work praclice in the draft permii that underwent public review and
comment, distinguishes this matter from frr re Tullnudye Generation Station, PSD Appeal No.
02-12 (EAB, May 21, 2003), Tn Taflmadge, the record was devoid of evidence that the
permitting authority considered ways (o reduce or eliminate emissions from startup, shutdown or
mallunction events.

This determination is reflected at Unit Specific Condition 2.1.2(g), which requires as a
work practice the use of nataral gas during startup and prior to firing coal. Tt is further evidenced

by the work practice requircments to operate the boilers and associated air pollution contro)

29 1See, Pelitioners' Exhibit 27 at C-44).
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equipment in accordance with written operating procedures that include a SSM plan, and to
conduct inspection, maintenance, and repair of the boilers in aceordance with written
" maintenance procedures.

The general good air pollution control work practice of Unit-Specific Condition 2.1.2(c)
is further developed by Unit-Specific Condition 2.1.6, which fleshes out the requirements for
written operating procedures including a SSM plan, and written maintenance procedures.
Ameong other things, it requires Prairie State to handle the boiler fuel in accordance with a
written fucl management plan. Additienally, it ¢ails for plans and procedures by which good air
poliution practice shall be addressed to be reviewed regularly and no less frequently than
annually and revised as necessary to accomplish good air pollution control practices. Thesc
provisions further rely on Unit-Specific Condition 1.4 of the permit, which incorporates
provisions of the USEPA’s NESHAPs that require subject sources to maintain and operate in
accordance with SSM plans.

In addition, with respect to malfunction events, Unit-Specific Condition 2,1.6(a){(iv)
specifically provides that upon oceurrence of ermssions that would exceed applicable limits, the
Permittee must as soon as practicable take actions te restore compliant operations. Moreover, if
malfunclions are infrequent, sudden, and not caused by poor maintenance or careless operation,
the permit allows a short period for correction,

This work practice approach is not only authorized by the federal PSD regulations but is
consistent with the approach taken by USEPA in the NSPS, and the NESHAP. Under the NSPS,
USEPA recognizcs good emissions control practices during startup, shutdewn and matfunction,

providing an affirmative defense for excess emissions from and during such events under certain
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conditions.”® Under the NESHAP, the USEPA requires an owner or operator of an affected
source to develop and implement a written SSM plan.**

Further, this approach is consistent with the Rock Gen Energy Center decision, 8 E.A.D.
536 (EAB 1999) which is instructive on the provisions relating to startup, shutdown and
malfunction and to which the USEPA directed the [llinois EPA for guidance pursnant to its
review of the Prairic State permit. In ReckGen, the Board deemed appropriale on the record
determinations of whether compliance with BACT emissions limitations is infeasible and, if so,
the provisions to minimize emissions from startup, shutdown and maifunction, Tn the present
matter, there is evidence on the record of a determination of infeasihility and an emissions
minimization requirement, which as discussed Jater herein is essentially “capped” by a secondary
short-term emissions limitation.

Morcover, this approach is consistent with federal guidance®® pertaining to startup,
shutdown and malfunction events. While it is debatable whether such guidance applies to
permilting under the federal PSD regulations or only to the development of state implementation
plans, assuming arguendo this federal guidance is applicable, the permit conditions at issue are
consistent with the guidance. First, as previonsly discussed, the Prairie State permit does not

provide for any “automatic exemption” of BACT requirements. Further, the permit requires

251 40 CFR §60.1 1{d).
262 40 CFR §63.6(c).

*8 The USEPA has issued guidance on excess emissions. In 1982 and 1993, the USEPA issued
guidance memoranda, respectively entitled, Pelicy on Excess Emisvions During Startup, Shurdown,
Maimtenance and Malfunction and Awtomatic or Blanket Exemptions for Excess Emission During Stariup,
Shuidown wnder PSD. Tn 1999, the USIPA issued supplemental guidance on the topie entitled State
Implementation Plans: Policy Regarding Excess Emissions During Malfunction, Startup and Shutdown.
In 2001, the USEPA issued clarification guidance entitled Re-fesuance of Clarification-State
Implementation Plans (SIPS): Policy Regarding Excesy Emissions During Malfunctions, Startup and
Shutdown,
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Prairie State to develop and implement emissions minimization measures during startup,
shutdown and malfunction cvents and places an upper limit on these short-term emissions, As
stated in the Responsiveness Summary, the work practice requirement ., .does not shield the
plant for excess emissions arising from poor operation, maintenance or design, or excuse the
plant from careful planning to eliminate or minimize emissions during periods of startup and
shutdown.” (See, Petitioner's Exhibit 12, Response to Comment No. 191]. Petitioners embellish
their concem for the work practice requirement suggesting that these work practice requirements
can be modified without regard for PSD procedural requirements for notice, review and appeals,
This concern is baseless. As previously discussed, this requirement for work practice is a
considered aspect of the approach to BACT for Prairie State. As such, this requirement was
subjeeted to the applicable procedural requirements mandating public notice and comment.
Furiher, any attempt to modify this requircment would reguire the submittal of a new permit
application and, as the sourcc is major, a new PSD analysis, The Illinois EPA would necessarily
be required to follow the PSD procedures in order to issue a revised construction permit to
Prairie State. Moreover, the work practice requirement and particutarly the requirement that the
Permittec maintain and operate in accordance with procedurcs and plans will be subject to
additional scrutiny at the time the lllinois EPA prepares an operating permit for the source,*

Petitioners proceed to argue that the SSM plan requirements are imenforceable.™ This,
too, iz unfounded. The planning elements of the permit consisting of the written operating

procedures including a SSM plan, the wrilten maintenance procedures, and the written fue!

% As a major source, Prairie State is subject to the permitting requirements under Title ¥ of the Clean
Air Act. An application for Tille V permit will be due within one year of commencement of operation.
Draft Title V permits are necessarily subyect to public notice and review. Presumably the requirement at
issue would be contained within a draft permit and thus, subject to review.

5% In making this argument, Petitioners are also indirectly arguing that the provisien of 40 CFR Part 63,
upon which these provisions were based, is also inadequate and unenforceable,
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management plan, as set forth in Umit Specific Condition 2.1.6, were included in the drall permit
and thus were subject 1o public review and comment. These planning elements outline the work
practice requirement. Prairie State’s 85M plan, once completed, must further describe how,
during starlup, shutdown and malfunction events, Prairie State will minimize excess cmissions
during the duration of such an event. Revision of the plan to include additienal provisions may
be required by the Winois EPA or USEPA as needed to better address and appropriately respond
to particular incidents that have occurred. The existence and sufficiency of the wrilten
pracedures and 85M plan and adherence to the procedures and plan are issues that may be
addressed via cnforcement aclion by a citizen or the state or federal government.

Significantly, the pemit subjects the source to record keeping and veporting requiremenia
that would provide the [{linois EPA, USEPA, and the public with information on the exislence
and sufficiency of the required plans and procedures. These records would also address
“deviations™ from any and all applicable requirements, Thus, the permit not only expressly
alfords the state and federal govermment an opporiunity to request revision of the procedures and
plans, but also provides for ample information fram which the government may gange the
adequacy of the procedures and plans.

The PSD Construction Permit/PSD Approval issued to Prairie State authorizes
construction of the source as well as operation for a limited peried of time, consistent with the
terms and condilions of the construction permit. The written operaling and maintenance
procedures, S5M plan, and fuel management plan address the operation of the proposed source.
While the procedures and pians will have the cffect of assuring that emission units operate within
compliance, that is not their primary purpose. Rather, the primary purpose of the precedures and

plans is to ensure effective operating and maintenance practices and thus minimization of
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emissions consistent with the capability of the equipment. The procedures and plans attempt to
address the variability of startup, shutdown and malfuncticn events. In fu re Indeck-Niles
Energy Center, PSD Appeal No. 04-0, (EAB, September 30, 2004), the Board acknowledged the
difficulty in articulating the terms of such plans in PSD construction permits which necessarily
tssue before commencement of operation, and thus at a time when mformation regarding future
operating conditions is largely speculative. [fd. a7 /7). This action further confirms that a
regulatory approach needs to be approved or established dunng permitting, but not the details of
the plan, which must be developed at a more opportune time and be ablc to evolve n response to
actual events and experience. Moreover, fadect-Nifes and the inslant case are distinguishable
from RockGen where the Board’s finding was largely bused on a lack of public review and
record of due consideration. See, I ve RockGen Encregy Center, supra at 553-354.

Regarding the third facet to BACT, as an extra measurc of emission control and a further
check on the guantity of emissions during startup, shutdown and malfunction, and in response to
comment, the [ilinois EPA eslablished a second set of short-term emissions limitations.
Petitioncrs suggest that these limits must denive of a BACT analysis and be part of the PSD
determination and that this did not occur in this instance.

In making their arguments that the secondary emission limitations do not constitute
BACT, Petitioners dwell on, and take issue with, the language the Illinois EPA used in the
permit to characterize the secondary emissions limitations snggesting the language does not

properly characterize®® as BACT the emissions limitations at issue. However, the plain

%5 Petitioners acknowledge the language of Unit Specific Conditions 2.1.2(b} and (e} and 2.}.7(a)(i), vet
argue that there exists consequential significance to the fact that the emissions limitations are referenced
but not physically delineated within the Unit-Specitic Condition scotion entitled control techmology
determination. [See, Petition at page 107]. This argument is nrot only disingennous but without merit,
where the language at issug is ¢lear on its face as to what the [llinois EPA intended, and where, as more
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tanguage of Unit-Specific Conditions 2.1.2 and 2.1.7 makes clear that the limits are in fact
BACT and are consistent with a PSD air guality analysis conducted by Prairie State, contained
within its permit application, and reviewed by the lllinois EPA. To the point, Unit Specific
Condition 2.1,2{e) provides in pertinent part:

[Flor PM, VOM, sulfiric acid mist and fluorides for which the numerical

limits in condition 2.1.2(b) and {e) do not apply during startup, shutdown and

malfunction, the Ib/hr limits, 3-hour average, in Condition 2.1,7(a) [Attachment

1: Table 13, which conlinbe to apply during such periods, shall serve as “sccondary

limits® for purposes of BACT ...
[See, Petitioners’ Exhibit | at Unit-Specific Condition 2,1.2(e)]. Moreover, Unit Specific
Condition 2.1.7(a)(i} provides in relevant part:

[t]he limits in Table I are bascd upon the emission rates and the maxymum firing

rate specified in the permit application consistent with the air quality analysis
submitied by the Permittee pursuant te PSD. [fd. ar Unit-Specific Condition

21760l

In making the argument that the units do not derive of a BACT analysis, Petitioners overlook the
application complete with air quality analysis, that (blly encompasses the conditions and terms at
issue, and further overlook the Illinois EPA’s discussion of the 1ssue in the calculation sheet and
Responsiveness Summary. Petitioners algo completely disregard the derivation of the limits as
they are developed [rom the product of the short-term BACT limitations and the capacity of the
boiler, and reflect emission rates used in the air quality analysis. The Pelitioners also ignore the
complexity of establishing other alternate short-term emissions limitations for events that are
prospective, may or may not oceur, would at most occur a small percentage of operating time
attributable to startup and shutdewn, and infrequenily for malfunction and for which the
circumstances of any such events call for speculation. In the case of Praitie State, the primary

short-term emissions limitations are appropriaiely “load-based,” not design based, that is, the

fully addressed herein, the administrative record not only evidences the Hlinois EPA’s position but offers
support for same.
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allowed emissions are related to the “heat-input” or operating load of the boiler, with numetical
limits expressed in Ib/mmBtu. Generally, the cstablishment of a single or multiple shori-term
Ioad-based emissions limitation for all modes of operation is virtually impossible, if for no other
reason than compliance with such limit could never be verified during startup, shutdown and
malfunction events. Add to which, to the extent such BACT emissions limitations could be
verified, provided a source complies with the applicable limitation, the requirement to utilize
goed air pollution control practices and to minimize emissions, during startup, shutdown or
malfunction events should be greatly diminished. Further, the practical enforceahility of any
smissions minimization requirement is hampered. More specifically, the limitations would
necessarily be set to accommodate the higher emissions during startup, shutdewn and
malfunction, and thus over-stated for non startup, shutdown and malfunction modes of operation.
Henge, after careful consideration, the Illinois EPA cstablished a primary requirement consisting
of numenical, load-based emissions limitations, a secondary requirement for work practice during
startup, shutdown, and malfunction, and a tertiary requirement ¢onsisting of a second sct of
short-term emissions limitations. As written, the permit at issue holds Prairie State fully
accountable for appropriate action as needed to minimizc emissions, in the first instance via
work practice and m the second instance by the secondary emissions linitations which place
upper boundaries on the emissions consequences of any startup, shutdown or malfunction event.
This approach is rigorous and readily enforceable.

The allegation that modeling was not performed for startup and shutdown events is
baseless and can, at best, be viewed as confusion on the part of Petitioners. In fact, the modeling
that was performed by Prairie State among other things, addressed startup and shutdown events,

and encompasses the terms and conditions in the final pernit. That the startup and shutdown
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modeling is not standl-alone modeling is of no conseguence, However, Petitioners” conclusion
that modeling was not performed is simply erroneous. Tn i1s application for permit, Prairie State
performed a number of air quality analyses. {See, Petitioners ' Exhibit 27, see also, Respondent's
FExhibit 5, 43).

For purposes of this argument, of the pollutants at issue, PM is the sole pollatant for
which there exists 8 NAAQS or PSD increment. Modeling occurred for PM. [See, Respondent s
Exhibit 5]. This modeling was mass rate based (Ib/hr) not operaiionally or concentration based
{Ilb/mmBtu). This manner of modeling is based on the concept of madeling worst-case emission
consequences. The modeled number is the BACT limil multiplied by 8,760 hours. The modeled
number more than accomimodates the hourly secondary shosl-term emissions limitations, in
particular, the results of the analyses indicate that neither the NAAQS nor PSD increment is
threatencd, [See, Respondent’s Exhibit 3) see afso, Response fo Petition, Section N|.

In its Respansiveness Summary, (he lllinois EPA addressed the concemns for compliance
with air quality standards. Specifically, the Tlinois EPA remarked that:

[TThe issued penmii for the proposed plant contains necessary provisions 1o protect

ambient air qualily standards. It is not necessary that these provisions be set 48 numerical

BACT limits. In this regard, the issued permit includes varions chanpes to the provisions

setting limits on the permitted emissions as necessary to protect shert-term air quality.
[See, Petitioners” Exhibut 12, Response to Comment No. 18)].

Petitioners assert that the sceond set of shorl-lerm emissions limitations are
unenforceable becanse emissions testing is not required to delermine compliance with these
limits, and that no demensiration has been made that testing is not feasible. [See, Petition at
page 108]. This is simply not true. As sct forth in the Administrative Record, as a general

matier and in the case of Prairic State, emissions lesting during startup, shutdown and

malfimection events “is problemalic™ and poses technical issues [Petitioners " Exhibit {2,
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Response to Comment No. 185]. In fact, the imposition of secondary emissions limitations was
conditioned on the express recogmtion that testing would not be required as a compliance
methodology but rather compliance would be assessed with an engineering evaluation. [See,
Petitioners’ Exhibit 12, Response to Comment No. 184, sce also, Respondent’s Exhibit 15 af
page I4]. As abase load power plant, Prairic State’s coal-fired boilers would expericnee a
limited number of startup and shutdown events, which would be normally scheduled for
cootdination with planned maintenance outages of a boiler. Additionally, it is commonly
understood (hat shutdown events often ocenr suddenly and unforeseeably. This creates an
inherent coniradiction in the vse of testing to demonstrate compliance with emissions limits
during startup, shutdown, and malfunction events. Replication of the various startup and
shutdown events would be essential for compliance testing. However, that replication of
operating conditions during siartup and shutdown events is next to impossible using established
USEPA Refcrence Methods.  Accordingly, and as set forth in Unit-Specific Condition 2.1.2{e),
the Illinois EPA has required Prairic State to demonstrate compliance with the established
secondary BACT emisston Iimitations through engineenng analysis and calculations. To this
end, data collected from emissions tests conducted during operations other than startup,
shutdown and malfimction will be adapted to the startup, shutdown and malfunction events using
standard engineering principles, [fd.]. This approach 1s consistent with the New Source Review
manual, which allows the use of equipment and other standards to demonstrate compliance when
direct emigsions testing is not feasible. [See, Respondent 's Exhibit 4 at H, 8]

The permit carefully articulates the circumstances under which the plant is permitted to
exceed the shert-term primary BACT emissions limitations. Similarly it articulates emissions

minimization measures with a “cap”. That these requirements collectively constitute BACT is
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similarly articulated in the permit and in the Adminisirative Record, Lastly, that this approuch
resulted [tom a BACT analysis is amply clear in the permil and in the Administrative Record,
and is consistent wilh USEPA guidance. In sum, there exists no need for the Board to hear this
issue much less afford the relicf suggested by Petitioners to wit a “remand for & formal BACT
determination and characterization of limits as BACT.” [See, Petition af page 108).

2, Alternate compliance procedures for 302 and NOx do not redefine BACT.

Petitionets gencrally argue that compliance procedures are “part” of BACT emissions
limitations, and thus i establishing the alternate compliance methods for calculating emissions
of 80, and NO, during sianup, and startup and shutdewn, respectively, the Tllineis EPA
redefined BACT and triggered a new BACT analysis. [See, Petition at pages 109-110]. This
assertion is wholly unsubstantialed. First, the ltlinois EPA, when developing the BACT
provisions for SO; and NO, in response to comments, only established alternative procedures (or
S0, BACT as related to starlup and for NOy BACT as related to startup and shutdown. Second,
the lincis EPA increased the stringeney of the permit, as compared to the draft permit, as the
numerical emissions limitations for SO; BACT and NO, BACT were extended to address
periods of starlup, and startop and shutdown, respectively.

For NOy and SO, poliutants for which continuous cmissiens monitoring is required, the
pemit contains a single short-term BACT emisstons limitation, but two methods for compliance
with these limits, [See, Petitioners ' Exhibit 1, Unit-Specific Conditions 2.1 2(b)(i)(4) and
2.1.2¢h)ii)]. Tor 8O, the permit allows a compliance procedure, for those 30-day periods
during which the source experiences a startup event and a separate procedure for those 30-day
periods when no such events occur. [Id, Unit-Specific Conditions 2.1.2(b)(ii}{4)]. For NG, the

permit allows a compliance procedure for those 30-day periods during which the source
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experiences a startup or shutdown and a separate procedure for those 30-day periods when no
such events ocour, [fd., Unit-Specific Conditions 2. 1. 2(b)(¥ii}].

This approach derives of Illinois EPA’s position that if is not technically feasible for
Prairie State to comply with the established BACT emissions limit for 80, during the specific
period of startup, and for NOx during startup and shutdown events. More specifically, for STy,
compliance during startup events is not readily gnaranteed using the NSPS approach to
calculating emissions when natural gas is fired during a pertion of the stariup and the scrubber is
being brought on line. [See, Petitioners'’ Exhibit 12, Response to Comment No. 2853). Likewise,
the NSPS approach to calculating emissions 15 of concern for NOx, as the SCR system is not
immediately effective as the temperature i the SCR must rcach the proper range before the
catatytically facilitated NOx reduction reaction will occur. [ Response fo Comment No. 184;
see also, Petitioners " Exhibit 27, page C-43 and Respondent’'s Exhibit 15 at page 8]. Therefore,
for S0, the issued permit allows a mass balance approach, an approach authonized by USEPA to
determine compliance with the Acid Rain program, to calculate the 30-day emissions during a
30-day period that includes a startup event. Similarly, for NOy, the 1ssued permit allows a mass
balance approach, consistent with the approach under the NO, Trading Program. Significantly,
the mass balance compliance determination approach is one the Illinois EPA believes is being
utilized in other permits for new power plants.”™ [See, Respondent’s Exhibit 41].

The Hlinois EPA’s position is based on its experience with mdustrial coal-fired boilers

from which it has learned that the rate-based methodology during stariup and shutdown cannot

#T By way of example, in July 2004, the Sierra Club eatered mto a Consent Decree relative to the
Longview Power, LLC FSD permit. [See, Respondent's Exhibit 41]. The parties agreed to, among other
things, the inclugion in the permit of annual NO, and SO, limits that are mass based. [{d. @t 3], Further,
these limits apply at all times during the calendar year. {/d a¢ 3] This i3 contrasted with the Tllinois
EPA’s approach to 8O, and NO, where the limits are rate based and compliance is determined on this
basis except in limited circumstances.
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with conlidence demonstrate compliance with BACT limits during slartup or shutdown. [See,
Pefitioners’ Exhibit 12, Response to Comment No. 184].  As the lllinois EPA indicated in its
Responsiveness Summury:

[T]his is because a partial day in which a boiler starts up and expericnees a

high startup emission rate is not weighted for the actual exteni of operation

during the day. Instead, it is averaged with olher days and given equal

weight as days when the boiler aperated at normal load,

[fd.]. The alternate compliance methodology 1s intended to give the proper weight to partial
operating days and to startup events to ensure comipliance with the stringent BACT cmission
limitations,

Not only did the llinois EPA consider what campliance methodelogy would be
appropriate, but the effect this change would have on compliance with the BACT emissions
limitatiems. More specifically, the Illinois EPA reviewed the differences in the mechanics of the
two methodelogies finding that they produce different resulis due to how they handle low load
operation of a boiler, which 18 the specific mode of operatien that is being addressed with siattup
and shutdown of the boilers at the proposed plant. If no such evenlts occur, so that these base-
load bmlers operate at similar loads during the entire 30-day averaging peried, the two
methodologies would produce simifar results. As is also evident from the mechanics of the
methodologies, the selection of methodology is also related to the stringency of the applicable
emission limit. ‘That is, the difference in the consequences of the two methedologies for
compliance becomes more crilical when the applicable emission Jimit is lowered. This is what
has ccourred for cmissions of NOx, for which the limit in the permit is both lower and morc

extensive than the limit in the dralt pennit, as it applics to all modes of operation of a boiler.”*®

b Tt warrants mention that Petitioners do not at all address the methodologies or the difference between
the two methodelogies for determining a boiler’s average emussion rate. The frst methodotogy, the
“NSPS methodclogy,” is a numerical average of daily emission rates, in lbsfmmBtu, aver a peniod of 30
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days, This methodology does not weight the emussion rate on each day by the actual operating level or
load of the boiler during the day. That is, a day with a startop or a shutdown, m which the boiler would
operate al low load, would be given the same weight as days in which the boiler operated at full load. In
fact, as & regulatory matter under the NSPS for Utility Boilers, 40 CFR Part 60, Subpart Da, periods of
startup and shutdown would be excluded from the comphance determination. This is because 40 CFR

60 46a(c) provides that these NSPS lunits do not apply, among other events, for NOx during startup,
shutdown and malfunction, and for SO during startup and shutdown. This is important because the
occurrence of such events during a 30-day period could otherwise suggest nonconipliance independent of
any failure or deficiency of the underlying control technology. This is illustrated by the following sample
calculation for MO« emissions.

Sample Caleulation — NSPS methodology

Startup Day 1 — 0.16 Ib/mmBtu @ 5 % load daily average
Startup Day 2 - 0.12 IbymmiBiu @ 10% load daily average
Shutdown Day — 0.10 I'mmBtu & 30% load daily average

Days & through 30— 0.065 lb/mmBtu @ 80% load daily average
Average Emission Rate = .71 Ib/mmBtu
{0.15 +0.12 + (.10 + 0.065 + 0.065 .. + 0065030 = .71

The second methodolopy, the “Acid Rain methodology,” accounts for the actual emissions and heat input
for the entire 30-day peniod. The average cmission rate is calculated from the overall ratio of ermissions
and heat mput during the period, Alternatively expressed, the datly emisston rate, in Ib/mmBtu, is
weighted for the actual load during each day. This methodology became possible with more developed
emissions monmtoring techniques under the Acid Rain Program, which allow reliable determinations of
enissions in both Ibs and 1bs/mmBtu. The potential effect of this methodology is shown by another
sample caleulation using the same assumed base data. (For convenience, a nominal boiler capacity of
1,000 mmBtwhr is assumed for purposes of the calculations.)

Sample Calculation — Acid Rain methodology

Startup Day 1 — 0.16 lb/mmBtu @ 5 % ave. load gr 192 [bs & 1200 mmBtu
Startup Day 2 — 0.12 Ib/mmBtu @ 10% ave. load or 288 1bs & 2400 mmBtu
Shutdown Day - 0.10 Ib'mmbBtu @ 30% ave. load or 720 1bs & 7200 mmBtu

Days 4 through 30 — 0.065 Ib/frunBtu @ 80% ave. load ar 1248 lbs & 19200 mmBtu
Average Fmission Rate = (L066 Ib/mmBiu

(192 + 288 + 720+ 12458 + 1248 . + 1248) = {.066
(1200 + 2400 + 7200 + 19200 + 19200 + .., +1920{)

As should be evident from these examples, these two methodologies produce different resulis dus to how
they handle low load operation of a boiler, which is the specific mode of operation that is being addressed
with startup and shutdown of the boilers at the proposed plant. If o such events occur, 5o that these base-
lpad hoilers operate at similar loads during the entire 30-day averaging period, the two methedolopies
would produce similar results. As is also evident from the examples, the selection of methodelogy is also
related to the stringency of the numerical emissions limitation that is applicable. That 15, the difference in
the consequences of the two methodelogies for compliance becomes more critical when the apphicable
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For 80O;, the alternate compliance methoedology poses no concerns for NAAQS or
increment provisions as emissions as determined by the alternate methodology arc fully
encempassed within the modeling performed by Prairie State and contained within ils
application, The 3-hour average 80O, impacts are the relevant consideration,”™ and modeled
concentrations for the impacts of Prairie State alone werce well below the NAAQS for this
pollutarit and averaging times.””

For NO,, thc NAAQS and increment are an annual standard. Prainie State’s modeling
confirms that both are proteeted at .08 1b/mmBtu, which is higher than the applicable emissions
rale set forth in the permit, As expressed on the record,

[TThough not specifically meodeled, increased NO, emissions during startup

would not be expected to result in an annual impact that would exceed the NO;

annual standard, nor the significance level (1 ug/m3) for this poliutant,

[#d., Response to Coniment No, 253].

Further, similarly to its trcatment of PM, PM;g, VOM, sulfuric acid mist, and Nuoride
emissions, the Illinois EPA has required the source to comply with short-term emissions
limilations as well as to use good air poilution control practices during all stariup, shutdown and
malfunction events. Indeed, for the reasons previously articulated in Section T. |, this combined
approach of mass balance caleunlation and work practice requirements is a siringent approach to
such evenis.

Pelitioners have failed to explain how the Responsiveness Summary failed to respond to

their concerns.

emissions limitaton is lowered. This is what has occurred for emissions of NQ,, for which the limit in
the pertnit is both lower and more exiensive than the limit in the draft permit, as it apphies to aperation of
a boiler in al! modes.

182 [}, Response to Comment No. 285).

iT4a [Id]
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[T]n order to establish that review of permit is warranted, §124.19{a) requires

a petitioner to both state the objections to the permit that are being raised for

review, and to explain why the permit decision maker’s previous response to

those objections (i.e., the decision maker's basis for the decision) is ¢learly

erroneoys or otherwise warmants review.

In re Kawaihae Cogeneration Project, 7 E.AD. 107, 125 (EAB 1997} citing In re Puerto Rico
Electric Power Authority, 6 ELAD. 253, 255 (EAB 1993); In re Genesee Power Station L.P,, 4
E.A.D. 832, 866 (EAB 1993); In re Commonweaith Chesapeake Corp 6 L.A.D 764, 769 (EAB
1997). Further, the Petitioners have falled to show how the Illineis EPA’s detenmination is
clearly eitoneous or otherwise warrants review. The Petitioners have therefore, failed to meet
their burden.

3 The CO startup, shuidown, and malfunction limit is practically enforceable.

Petitioners contend that the secondary CO emissions limitation is not practically
enforceable. [See, Petition af 110-111]. More specifically, they maintain that the permit does not
address when startup ends nor when shutdown begins, whether the compliance pertod is 24 hours
or a lesser period reflecting the actual duration of the startup or shutdown event, nor how
emissions are calculated where a startup or shutdown event is less than 24 hows in length, and
thus they are not certain how to determine compliance with the secondary CO cmissions
limitation, and cannot enforce the limitation, [7d.].

The issue of the practical enforceability of the CO limit was not specificatly raised during
the public comment period. In particular, Pelitioners or other commenters did not point to any
concerns regarding the complisnce period. Admittedly, the secondary CO emissions limitation
was not contained in the draft permit, however, the Petitioners generally sought the application

of BACT during startup, shutdown and malfunction events, aud could well have recognized that

compliance with any sccondary emissions limitation might be determined on a timeframe similar
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to that for the primary emissions limitation, which is a 24-hour klock average. Further, the issue
now raised was prescot in the draft permit relative to the primary emissions limitation as again
the compliance peried is a 24-hour block average and the short-term emission limitation would
not have applied during startup, shutdown and malfunction events. Moreover, when generally
seeking to have short-tert emissions limitations apply to startup, shutdown and mal(unetion
events, Petitioners could have recommended not only a short-teems CO emissions limitation, but a
compliance period for same.

Instead of raising this issue in some fashion during public comment, Petitioners voice
their concern for the first time in this Petition. It is a long-standing requirement that Petitioners
cannod taise issues for the firsl time on appeal, but rather musi do so during the public comment
period. Based on the NMlinois EPA’s review of the hearing transcript and vanious written
comments, it does not appear that the issue of whether the practically enforceability of the
compliance period for startup, shutdown, and malfunction events was ever raised in the
proceedings below. Pelitioners themselves do not point to any part of the proceedings below
demonstrating that this issue was raised or not otherwise reasonably ascertainable. As the issue
was not raised during the public comment period, it was not preserved for review. See, 40 CFR
$124.13 {all reasonably ascertainable issues must be raised “by the close of the public comment
period™),; see alse, 40 CFR §124.19(a); see also, in re Keystone Cogeneration Sys., Inc., 3
E.A.D. 766, 766 (Adm'r 1992),

Notwithstanding this procedural deficiency, on the merits, there exists no issne. The
Petitioners have simply propeunded a series of questions for which answers readily exist in the

text of the permit. More specifically, Unit-Specific Condition 2.1.2(b){(iv)(B) provides that the
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secondary short-term emissions limitation for CO shall apply on a 24-hour block average, This
condition defines the beginning and ending periods of this block as follows:

For a startup event, the 24-hour peried shall begin with the startup of the

boiler, i.e., initial firing of fuel. For a shntdown event, the 24-hour period

shall end with the shutdown of the boiler, 1.e., cessation of fuel flow to the
boeiler,

[See, Petitioners’ Exhibit 1, Unit-Spectfic Condition 2.1, 2(b)(iv}{BJ].

The plain meaning of words is ordinarily the guide to their definition, Giving *24-hours”
its plain and ordinary meaning, the startup period must end no later than 24 clock hours after fuel
15 first fired in the boiler. Likewise, for shutdown events, the shutdown period must begin no
later than 24 clock hours prior to the cessation of fucl flow to the boiler,

Not only is the permit ¢lear as to the period over which compliance is to be demonstrated
and when this period begins and ends, it warrants mention that block average is a commoeon term,
particularly in the practice of air pollution control. In fact, it is gencrally understood that a block
average is the arithmetic mean of the values recorded during the prescribed time period.

It also bears mention that in addition to delineating the compliance period, the pennit
addresses how compliance shall be measnred requiring that CO emissions be continnously
monitored, irrespective of the operational mode. [14., Unit-Specific Condition 2.19].
Significantly, as is also generally understood, continuons emissions measurement i3 a preferred
approach to demonstraling compliance.

In sum, the permit language is clear and unambiguous, and presents no obstacles to
compliance determinations or enforcement. The permit clearly articulates the emissions
limitations, the periods during which these limitations apply, the period over which compliance
with these Timitations shall be measured, and the means by which compliance with these

limitations shall be measured. Petitioners not only failed to raise their issue during public
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comment, they now fail to articulate and provide support for the issue. Specifically, they fail to
delinealc how it is that the langnage contained in the permit fails to address their questions and
further fail to acddress how this language hinders or precludes enlorcement. See, fn re Keystone
Cogeneration Sys., Ine., 3 B.AD. 766, 766 (Adm'r 1992); see also, In re Kawaihue
Copeneration Project, 7 E.AD, 107, 125 (EAB 1997).  For these reasons, the Petilioners have
failed to mect their burden.

U, The Clean Air Act Affords the [llinois EPA Discretion to Establish Emission Limits
Lower Than the Maximum Degree of Emission Reduction Achlevable,

Pctitioners complain the Illinois EPA’s response to comiments fails to show that permilted
emisgion limits are representative of the maximum degree of emissions reduction achievable and
thus, the BACT analysis for SO, and NOy emissions arc in error. [See, Petifion at puge 141
citing Petitioners’ Exhibit 12, Response to Comment Nos. 111, 114, 136 and 137|. In particular,
Petitioners claim the [linois EPA position 1s in error as an emission limil or conirol efficiency
need nol be “achicved” over a long period before it can be considered in a BACT determination.
(See, Petition at page 111]. Rather, Petitioners opine a BACT limit nced only be “achievable”
based on reazoned engineering judgment without regard to whether the limit has been proven by
existing units over the lonyg term, and that the Clean Air Act does not afford permitting
authorities discretion to consider the degree of reduction achieved in practice at similar sources.
[See, Petition at pages 111-112].

As discussed in greater detail above in responsc to Petitioners’ challenges to SO, and
NO, BACT emission limits, defercnee given to practical considerations concerning a specific
new source include, but are not limited to, a reasenable factor of safely is a legitimate method of
deriving a specific emission limitation to ensure compliance under all operational circumstances

and te aveid fMture noncompliance with a BACT limit. A BACT limit is determined on a case-
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by-case basis for the specific type of source under review. For the more particular reasons stated
below, the Illinois EPA’s decision represents a lawiul exercise of its permitting authority
consistent with the PSD program and previous Board decisions, and does not warrant review.

1. The lllinois EPA’s BACT decision for 8O, is rationaily supported ensuring
Prairie State will reliably achieve compliance with BACT emission limits.

Citing to the Ilinois EPA’s response to Comment No. [11, Petitioners elaim the Illinois
EPA erroneously based its 80, control efficiency on what has been “achieved” in practice rather
than what 15 “theorelically” achievable. [See, Petition at page 111]. Comment No. 111 relates to
concerns that Prairie State allegedly failed to demonstrate that alternative SO, control measures
arc infcasible and that the proposcd new souree will not be required to achieve a scrubber control
efficiency of at least 99 percent for 8O,. {See, Petitioners ' Exhibit 12, Response to Commeni No.
111]. Inrcsponse, the lllinois EPA explained that while daia provided by Petitioners
demonstrates modern controls can achieve high levels ol SO, control on both a short-term and
long-term basis, the data does not show that these controls can reliably achieve greater than 98
percent control. [See, Petitioners’ Exhibit 12, Response to Comment No. 111],

The Illincis EPA may appropriately consider duntng the PSD approval process whether
the proposed source can reliably achieve compliance with a BACT limit under representative
operational conditions, and a sufficient margin exists over actual operational data to ensure the
BACT limit is achieved on a consistent basis. The Board has recognized that permitlting
authorities have the discretion to set a BACT limit that does not necessarily reflect the highest
possible control efficiency, but “will allow permittees to achieve compliance on a consistent
basis.” fn re Three Mountain Power, LLC, 10 E.AD. 39 (EAB 2001); citing, In re Masonite
Corp., 5 E.AD. 551 (EAB 1994}, see also, fn re Kendall New Century Development, PSD

Appeal No. 03-01 (EAB April 29, 2003), 11 E.A.D. __ (petitioner failed to show clear erTor in
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reasons identified by the permitting authority as the basis for permit limits that were not the
lowest achieved at other facilities),

As exhibited by the plain language contained within the Responsiveness Summary,
Petitioners fail to accurately charactenze the meaning of the Tllinois EPA’s response to the SO,
RACT emission limits. The record clearly demonstrates the [llinois EPA carelilly considered
comments it received, and adopted an approach in the final permit that is both rational and
supportable. Having formulated a reasoned technical judgment, the Illinois CPA determined that
Prairie State’s pennit application complied with all applicable PSD requirsmenis. [See,
Petitioners ' Exhibit 27; see also, Respondent's Exhibit 15, see also, Peritioners ' Fxhibit {2,
Petitioners fail to offer a compelling reason for the Board to conclude the I{linois EPA’s decision
is unsupported by facts within the Administralive Record and was not a proper excreise of its
permitting discretion based upon a rational lechnical judgment. By failing (o offer such an
explanation, the Petitioners fail to demoustrate the Illinois EPA’s reasoning was clearly
erroneous and warrants review,

As the propenent of a permut requirement different from the onc adopted by the Ilinois
EPA, Patitioners have the burden to demonstrate the Ilinois EPA’s decision is clearly erroneous.
Sea, In re Three Mountain Power, LLC, 10 E.AD. 39 {(EAB 2001}, Pehiioners’ argument is
unsubstantiated and fails to demonstrate the llinois EPA’s decision is not supported by facts
within the Administrative Record. Accordingly, Petitioners fail to sustain their burden to
demonstrate (he Illinois EPA’s decision requiring a scrubber control efficiency of 98 percent and

assuming the proposed source reliably achieves compliance is clear ervor and an abuse of its

permitting discretion,
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2. Petitioners fail to show that rejection of data by the Illinois EPA that does
not demonstrate achievement of an actual level of control efficiency for SO,
was clearly erroneous,

In making its assertion that the emission rate need only be achnevable, Petitioners cite to

the Iinois EPA’s response to Comment No, 114 as erronsously standing for the position that a
control efficiency must have been achieved for a long time. [See, Petition at page 111]. This
commentor originally claimed that the Illinois EPA improperly rejected information
demonsirating the AES Petersburg power plant located in Indiana, achieved scrubber efficiencies
greater than 9§ percent, in 2003, utilizing washed bituminous coal. [See, Petitioners’ Exhibit 12,
Response to Conment No. 114]. The Illinois EPA explained that, the data submitted by the
commentor sugeested calculated scrubber efficiencies for Petersburg Units 1 and 2 werc,
respectively, 97.95 percent and 98.27 percent. However, the data did not demonstrate
achievement of an actual level of control efficicney that would allow a limit higher than 98
percent to be set with an adequate factor of safety. [/d]. Tu addition, the Illinois EPA disagreed
with Petitioners’ interpretation of data relative to coal-washing as the coal supply to the
Petersburg plant is a separate agpect of SO, emissions unrelated to the scrubbers, [Jd.].

The Board has previously tuled, “a permit writer is not required to use the lowest
emissions limit that has been demonstrated in a similar facility.” In re Cardinal FG Company,
PSD Appeal No. 04-04 (EAB, March 22, 2005); citing In re Kendall New Century Development,
PSD Appeal No. 03-01 (EAB, April 29, 2003). Additionally, “the inclusion of a reasonable
safety factor in the emission limit caleulation is a legitimate method of deriving a specific
gmission limitation that may not be exceeded.” frr re Knauf Fiber Glass, Gmbh, 9 EAD. 1 (EAB

2000}. Petitioners fail to mention whether factors relative to safety were considered when setting

the SO, emission limit for the AES Petersburg plant, Further, Petitioners fail to address how the
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linois EPA’s consideration given to adequate factors of safety specific to the proposed new
source 15 errongcons. While the SO, emission limit suggested by Petitioners based on certain
emission data from another facility may be lower than the BACT emission limit determined by
the 1llinois EPA in the present case, that alone does not demonstrate ¢lear error in the Illinois
EPA’s decision nor that the decision is unsupporled by the record. See, fn re New York Power
Authority, Applicant Permit Application (Arthur Kifl Station), 1 E.AD, B25 (Adm'r
198(BACT determinations are site specific).

3. The Illinois LPA’s decision properly considered the absence of long-term
performance data for Ny, CEMS data for similar facilitles.

Next, Petitioners’ cue to the Thineis EPA’ response to Comment No. 136 wherein the
lllinois EPA rejected NO, CEMS data from the Montour facility, located in Pennsylvama, as
further support for their claim the llinois EPA emoneously based its NO, emission limils on
what had been achicved. [See, Petition ot page {11]. The Minois EPA did conclude that the
data does nol provide an adequate basis to assess long-term per[’nrmancc.”' [See, Petitioners’
FExhibit 12, Response tor Convment No. 136]. Hewever, the underlying concern expressed by the
lllincis EPA regarding the absence of long-term performance data is readily ascertainable when
read in its entirety, In particular, the lilincis EPA recogmized that while Petitioners suggested an
emission limit for NOy of 0.04 Ib/mmBtu based upon a letter of the USEPA commenting upon
the preposed design of the Longview plant, this letter did not provide the requisite details to
determine long-term performance of the SCRs. [/d.]. The referenced letter contained certain
performance data from the Moentour facility utilizing SCR control, however, the Montour facility
would only achieve an emission rate of .07 IbAnmBtu during the normal operaling cycle of the
SCRs. This is due to the Montour plant experiencing a NOy inlet level for the SCRs at 0.45

21 The Illinois EPA acknowledges the inadvertent omission of the word “not’ [rom its response to
comment Mo, 136. [See, Pesitioners’ Exhibit 12, Response to Comment No. 136].
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Ib/mmPBtu combined with the SCRs reliably achieving an 85 percent removal rate. [J4.]. In
addition, the [llinois EPA noted ihat the West Virginia Department of Environmental Protection
initially set a NO, BACT limit of 0.08 Ib/inmBtu, 24-hour average, for the proposed Longview
plant given concerns of increased emissions of CO, VOC, and sulfuric acid mist, [/4.]. The
permit limit was subscquently modified by a Consent Decree with a limit of 0.7 Ib/mmBtu, 30
day average. [{d.].

The statutory definition of BACT states, in part, that BACT is an emission limitation set
by the permitling anthority on a case-by-case basis that is achievable “for such source.”’? The
term “cmission limitation™ is defined, in part, as a requirement relating to the operaiion or

* 1t is readily apparent from

maintenance of a source to assure contintous enission reduction.
these definitions that BACT determinations are tatlor-made emission linitations for cach facility.
Consistent with such definitions, the Board has reasoned that all BACT determinations are site
specific and what may be determined as BACT at one site would not necessarily be deemed
BACT al apother site. See, fn re New York Power Authority, Applicant Permit Application
{Arthur Kitf Station), 1 E.AD. 825 (Adm’r 1983).

Recognizing the emission limitation and suppoerting data suggested by the commenter
would not assure that the proposed source would consistently achieve compliance, the Illinois
EPA provided a reasoned explanation supported by the Administrative Record that the

commenter’s data raised uncertainty about the overall performance of the SCRs absent

mformation relative to their long-term performance. [See, Petitioners’ Exhibit 12, Response to

¥ The definition of BACT is set forth in Section 169(3) of the Clean Air Act. See, 42 U.S.C, § 7479(3).
See also, 40 CFR § 52.21(b}12){definition of BACT is what is “achievable for such source™ not simply
what is “achicvable™}

73 The definition of emission limitation is set forth in Section 302(k) of the Clean Air Act. See, 42
U.S.C. § 7602(K).
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Comment No. 136], As sct forth above, “a permit writer is not required 1o use the lowest
emissions limil that has been demonsirated in a similar facility.” In re Cardinal FG Company,
PSD Appeal No. (4-04 (EAB, March 22, 2005); citing In re Kendall New Century Development,
PSD Appeal No, 03-01 (EAR, April 29, 2003). As the Petitioners argnment is unsubstantiated
with supporting facts, the Petitioners have failed to sustain their burden.

4. The Minais EPA’s decision to set a NO, BACT limit that is not the maximum
achicvable, but allows Praivie State to consistently achicve compliance, was
not clearly erroneons.

Finally, Petitioners reference the [linois EPA’s response to Comment No. 137 in support
of their argument that the Illinois EPA erroneously based its limits on what is “achieved™ rather
than what has been “achicvable.” [See, Pefition af pages 111-112]. In responding to public
comments, Petitioners characterize the Tlhinoms EPA's response as “rejecting NO, CEMS daia
because it does nol prove ‘lower emission rates can consistently be achieved.”™ [See, Petition at
page 111, see also, Petitioners’ Exhibit {2, Response to Comment No. 137). Tn fact, this
comment pointed specifically to the result of enuissions calculations purporting to demonstrate
that an emission rate less than 0.080 1b/mmBtu. was achievable. [fif]. In particular, the comment
stated that the highest reperted 30-day rolling average for NG, emissions generated during the
operation of 11 coal-fired bailers selected {rom the USEPA’s website range from 0,049 to 0.071
IhimmBtu. [Jd].

The Illinois EPA IﬂS[’IOI:IdEd, at some length, to the Petilioners” concerns stating, in part,
that whilg the data provides substaniial support for a lower limit, and was relied upon by the
Nlinois EPA to sel a BACT NOy limit of 0.07 IbAmmBtu for the p'mpnsed coal-fired boilers, it
does nol demonstrate lower cmission rates can be consistently achieved by S8CR systems on

those or newer units. [/.], The [linois EPA noted that when emissions data for the 11 boilers is
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compared to a possible limit of 0.065 Ib/mmBtu, five of the boilets would have violated the limit
and three would have approached the limit, at 0.064 lb/mmBtu or 98.5 percent of the limit. [/d].
Notably, only two of the boilers would have operated at 90 percent or less of the limit, [/d.].
Additionally, the Illinois EPA observed that, when compared to a NO, limit of 0.07 lb/mmBtu,
ene of the 11 units would have exceeded the limit at 0.071 mm/Btu thereby supporting the
llinois EPA’s BACT decision. [/d]. Significantly, the NO, cmission hmitation of 0.07
Ib/mmBtu set by the lllincis EPA is within the range of emission limits suggested by Petitioner.

Petitioners ignore previous rulings by the Board deciding the issue of whether a
permitting authority may sct a BACT limit that is not the maxymum achievable emission limit,
but that allows a permitiee to consistently achneve compliance. As the Board has ruled, and the
Ilinois EPA previously argued heremn, © 4 permitting authority must be allowed a certain degrec
of discrction to set the emissions limitation at a leve! that docs not necessarily reflect the highest
possible control efficicney, but will allow the permittee to achieve compliance consistently.” fn
re Masonite Corporation, 5 E.AD. 551 (EAB 1994), Petitioners fail to sustain their burden to
show the Illinois EPA’s decision was an abuse of its permitting discretion, clearly ervoneous or
otherwisc merits review.

The Board recognizes that, since the inception of the PSD program, the USEPA has
interpreted the statutory BACT definilion as contaimng two core criteria: consideration of the
most stringent control technologics available, and a reasoned justification of any decision to
require less than the “maximum degree of reduction in emissions achievable, after considering
energy, environmental and economic impacts and other costs.” In re Unfon County Resource
Recovery Facility, permit application No.fpendingf, 3 E.A.D. 455 (Adm’r 1990). Contrary to

Petitioners’ claims, imptlicit in the development of an appropriate BACT limit is the underlying
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principle that a BACT limit must be based upon reasoned engineering judgment and a
consideration of whether compliance with a particular BACT limit can be consistently achieved,
A BACT limit need not be established at the lowest emission rate achieved by any other similar
source. See, I re Three Mowntain Power, LLC., 10 E.A.D. 39 (EAB 2001}, citing, /n re
Masonite Corp., 5 E.AD. 551 (EAB 1994). Rather, the establishment of a BACT limil is a case
specific determination based upon the particulars of the propoesed source, Consistent with the
Minois CPA’s position, the EAB has reasoned that all BACT determinations sre site specific and
what may be deomed as BACT at one site may not necessarily be BACT at another site. See, In
re New York Power Authority, Applicant {Arthur Kill Station), 1 E.AD. 825 (Adm’r 1983).
Accordingly, Petitioners have failed 1o demonstrate that the Illinois EPA’s juslification to require
BACT limits less than the maximum degree of emissions reduction achievable, and the rationale

for the linois EPA’s permit decision, are clearly erroncous and warrant review,
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IV.

CONCLUSION

For. the reasons set forth herein, the Ilinois EPA respectfully requests that the EAB deny

review of all issues sought by Petitioners in this appesl or, in the alternative, order such relief

that is deemed just and appropriate.

Sally A, g?arter

Assistant Counsel
Special Assistant Attorney General
inois EPA

Dated. July 28, 20035

Illincis Environmental Protection Agency
1021 North Grand Avenhue East

P.O. Box 19276

Springficld, llinois 62794-9276
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Cumulative Source Inventory, July 9, 2001, and atiached Ambient Air Quality Impact
Analysis Workplan.

Prairie State Generating Station Prevention of Significant Deterioration Air Construction
Permiit Application, Title IV & Case-by-Case MACT Application, October 19, 2001,

Letter' from Dianna Tickner Vice President, Prairie State to Charles Matoesian, Hearing
Officer, Iilinois EPA, June 14, 2004, replying to comments made regarding Dynegy.

Affidavit of Shashi Shah, Permit Section, IHinois EPA,

Memorandum from Gerald A. Emison, Director, Office of Air Quality Planning and
Standards (MD-10} to Thomas J. Maslany, Director, Air Managerpent Division {3%&00},
Air Quality Analysis for Prevention of Significant Deterforation, July 5, 1988.

Memorandum from Richard G. Rhodes, Director, Control Programs Development
Divisions {MD-13), USEPA, to Alexandra Smith, Director, Air & Hazardous Materials
Division, Region X, USEPA, Inferpretation of “Significant Contribution”, December 16,
1980, '

Memorandum from James T. Wilbwrn, Chief, Air Management Branch, Air and Waste
Management Division, Region IV, USEPA, to W. Fin Johnson, Chief, Air Quality
Section, Division of Environmental Management, North Carolina Dept. of Natural
Resources & Community Development, June 12, 1984,

Memorandum form Marcia L. Spink, Chief, Air Programs Branch, USEPA, to John M.
Daniel, Jr., Assistant Executive Director, Department of Air Pollution Control, Virginia,
April 25, 199&
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USEPA's Ambient Momtormg Gmdefme& for Prevention of Significant Deterioration
(PSD), USEPA, EPA-450/4-87-007, May 1987,

Electronic mai! from Matthew Will, Modeling Unit, Illinois EPA to Kyle Lucas, Black &
Veatch, July 10, 2001, 3:02:33 PM (Certified Index 353),

Letter from Dianna Tickner, Vice President, Prairic State to Chris Romaine, Manager,
Utility Unit, Permit Section, June 18, 2004, re: additional information in support of
previously submitted additional impact analysis of growth and visibility impacts.

Letter from Dianna Tickner, Vice President, Prairie State to Chris Romaine, Manager,
Utility Unit, Permit Section, June 18, 2004, re: Lead & Beryllium Emissions,

Lefter from Dianna Tickner Vice President, Prairie State to Jefirey Spravge, Modeling
Uhnit, Illinois EPA, January 7, 2005 [sic), and attachments, re: additional impact analysis,

A Screening Procedure for the Impacis of Air Pollution Sources and Plants, Soils and
Animals, USEPA, EPA-450/2-81-078, December 12, 1980,

Guideline for Regulatory Application of the Urban Airshed Model, USEPA, EPA-450/4-
81-013, July 1921,

Emission Inventory Requirements for Ozone State Implementation Plans, USEPA, EPA-
450/4-91-010, March, 1991.

USEPA Supplemental Guidance Emission and Modeling Related Issues, Subject: Issues
Associated with the 1990 Base Year Emission Inventory and Modehng {Bill Laxton’s
Memorandum, dated December 26, 1991).

Electronic mail from Erik Hendrickson, Texas Commission on Environmental Quality, to
Shashi Shah, Permit Section, Illinois EPA, December 2, 2004.




